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PREFACE TO THE FIFTH EDITION. 


S INCE the publication of the last Edition of this ^ork, 
many cases have been decided, and various Acts of 
Parliament passed affecting, directly or inJirpctly, the law 
relating to Bankers and Banking Companies.* It \i’ill,it is 
hoped, be found that the necessary alterations and additions 
to the text, as it then stood, have been sufficiently noted 
and discussed in the present Edition. Tlie chapters 
dealing with Deposits to Secure Advances, Joint Stock 
Companies, Bankruptcy and Bills of Sale, have been 
to a great extent re-written and they will, it is believed, 
prove to bo somewhat more comprehensive than has 
hitherto been the case. 


Considerable difficulty has been experienced in deter- 
mining the extent to which it was expedient to incorporate 
into the text, the Bills of Exchange Act, 1882, and to deal 
with the matters therein treated;- In a sense. It may no 
doubt be said, the whole of the law relating to Bills 
of Exchange is a matter of importance to the Banking 
Community, and should be. fully discussed in a AVork pro- 
fessing to deal with Banking Law. On the other hand, it 
would have been manifestly impossible to discuss in detail 
the various sections of so lengthy an Act without unduly 
increasing the size of the present volume. A compromise 
of some kind had to be made, and it will be found that 
those sections which seem more especially to affect 
bankers are referred to and, where necessary, com- 
mented upon in the text, whilst the Act itself is set out 
in extenso in the Appendix. 

a2 


iv PREFACE TO THE FIFTH EDITION. 

The Bankers’ Books Evidence Act is in the present 
Edition dealt with in a separate chapter. 

It will be seen that the Index has been considerably 
enlarged, and references to contemporaneous reports 
inserted in the Table of Cases. It is hoped that by these 
means the utility of the Book will have been increased. 

In conclusion the Editor desires to acknowledge the 
assistance kindly rendered him by Mr. C. Lacey Smith, 
and Mr. J. K. Mackay, both of the Middle Temple. 


CLAUDE C. M. PLUMPTRE, 


6, Pump Court, Temple, 
February, 1897. 
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PREFACE TO THE THIRD EDITION. 



former Edition of this "Work being out of print, and 
a new Edition being asked for, I have undertaken 
its preparation at the particular request of the Publishers. 

In fulfilling the task thus entrusted to me, I have 
endeavoured to add to the acknowledged utility of the 
original Work, by eliminating much matter that has 
become obsolete or immaterial, and by presenting the 
existing Law of Bankers and Banking Companies, either 
affected by legislation, or developed by the decisions of 
the Courts, to the time of publication. Some chapters 
which were inconveniently long, or unconnected in sub- 
ject, have been sub-divided or re-aranged, and others 
introduced. 

I have made a liberal use of Mr, Morse’s well-written 
(American) “Treatise on Banks and Banking,” to illustrate 
or confirm propositions advanced in Mr. Grant’s Work, 
which is but the reciprocation of the compliment paid by 
Mr. Morse to his predecessor or pioneer in the path of 
Legal Banking Literature. With the view of extending 
the professional value and popularity of the Work, the 
existing statutory enactments of the United Kingdom 
relating to Bankers, Bank Notes, and Banking Companies 
have been carefully collected, and are chronologically 
grouped together in the Appendix. 


3, Essex Court, Temple, 

2^nd SeptemheTf 1873. 


R. A. FISHER. 



Call J^o. Datt 

Acc» Mo. 

K. UNIVERSITY LIBRARY 

This book should be returned on or before the last 
date stamped above. An over-due charge of .06 P. will be 
levied for each day if the book is kept beyond that day. 




PREFACE TO THE FIRST EDITION. 


^HESE pages are the result of an endeavour to compile 
the Law relating to the business of Banking, as 
gathered as well from Statutes as from the decisions at 
Common Law, in Equity, and in Bankruptcy. A work 
on such a plan, if properly executed, seems to be wanting, 
and the Author trusts that his attempt to f^upply the void 
will not prove wholly unacceptable to the class of persons 
for whose use it is principally designed — the professional 
advisers of the great Banking interests of this country. 
The first duty, it is conceived, of any one who deals with a 
subject of so great importance, and of such general interest, 
is to aim solely and entirely, to the exclusion of all other 
purposes, at practical utility ; accordingly from his book 
the Author has carefully excluded all ambitious attempts 
at scientific disquisition : the endeavour has been not to 
speculate how the Law might be improved, not to lay 
down what it ought to be, but what it is ; so that every 
one, whether concerned for a person carrying on the 
business of Banking solely, or in a Common Law 
partnership, whether a shareholder, or a director in a 
Banking Copartnership, under Statute 7 Geo. 4, c. 46, or 
in a Joint Stock Company under Statute 7 & 8 Viet, 
c. 113, might find here the Law, so far as it has hitherto 
been prescribed by statutory enactment, or developed, 
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ascertained and explained by judicial decisions, clearly, 
accurately and usefully stated. In this view, the plan has 
been followed of placing before the reader not merely 
statements of the dry points of Law, which were decided 
in the cases collected ; but, as a rule, a summary of the 
principal facts, and occasionally of the arguments urged 
before the Court, together with the main grounds on 
which the judgment proceeded, is also presented. By 
these means, and by the endeavour to lay down no position 
or principle unaccompanied by examples to illustrate its 
application and effect, it has been hoped to provide facilities, 


in a compendious form, for the solution of every question 
that can arise, provided such question, in its nature, falls 
within any of the classes of questions which have already 
passed into res judicatce. By these means, at any rate, it 
may be hoped that a person who consults this Work, in 


order to know what are his rights or liabilities, and what 
the proper course of conduct in any given set of circum- 
stances, \nll be enabled readily to observe and to decide 
whether the principles and rules stated under the head to 
which his difficulty belongs, have been applied to, or 
deduced from, circumstances the same as, or analogous to, 
those of Ins particular case, and whether the reasons 

assigned by the Court meet the difficulty and govern the 
case. 


In order to render the Treatise more widely available for 
every- ay reference, the rules, suggestions, cantions, &c., 
for the conduct of Bankers, which the Author has thought 
It desirable to interpose, while they have been immediately 
erived, m all cases, from the observations of the Judges 
- Law and in Equity, have been-as it is hoped will be 
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IX 

found — as much as possible expressed in the language of 
business, divested of legal technicalities, and adapted for 
the probable requirements of practical men. 

* * ♦ # * 

With respect to those comparatively new modes of 
carrjdng on the business of Banking, the Banking 
Copartnerships, and Joint Stock Banking Companies, 
much attention has been paid to place before the reader 
the Law relating to them in as clear a light as possible ; 
the subject of directors’ power and liabilities, civil and 
criminal, the rights and liabilities, and remedies of share- 
holders, as involved on the Bankruptcy or Winding-up of 
these Bodies, and also generally, it is hoped, will be found 
explained in as satisfactory a manner as the present state 
of the Law admits of. 

The subject of Colonial Banks has not been omitted, 
and there is subjoined a Summary View of the Law 
relating to Savings’ Banks. 

JAMES GRANT. 

Middle Temple, 

November 18 , 1856 . 
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Page 14, 1. 22, for presented read presentable. 

Page 19, {d) Scholfield V . Londesborough, affirmed (1896) A (' 

514. 

Pages 23, note (c) and 304, note (a), Clutton tt Co. v. Attenborough, 
affirmed (1897), A. C. 90. 

Page 72, note (5), add Lacave v. Credit Lyonnais (1897), 1 Q. B. 14H. 

Page 76, note (e), add Blumherg v. Life Interests and Reversionary 
Securities Corporation (1897), 1 Cli. 171. 

Page 76, note (d), for Owen v. Hale read Cohen v. Hale. 

Pages 161, note (i), 162, note (i), and 566, nole.s (c) and (d). add 
Hobson V. Gorringe (1897), 1 Ch. 182. 

Page 295, note (d), for Waikin v. Campbell read Gwatkin v. Campbell. 

Page 458, note (a), /or Er parte Trading Company read Esparto Trading 
Company, In re. 

Pages 516, note (a), and 519, note (d). In re Clarke, add (1890), 2 
Q. B. 476. 

Page 620, note (a), In re Leonard add (1896), 1 Q. B. 473. 

Page 526, 2nd line of note, /or **aliter” read “also.” 

Page 531, as to meaning of word “creditor” within seetimi 48 of 
the Bankruptcy Act, 1883, see In re Paine (1897), 1 Q. B. 122. 

Page 651, note (c) add see further In re Mid Kent Fruit Factoni 
(1896), 1 Ch. 567. 

Pages 670, note (c), 572, note (e), 574, note (/), add Sims v. Trollope 
and Sons (1897), 1 Q. B. 24. 

Page 682, note (a), after Parsons v. Brand add Sims v. Trollope and 
Sems (1897), 1 Q. B. 24. 
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CHAPTER L 

THE RELATION BETWEEN BANKER AND CUSTOJIER. 

The ordinary relation between banker and customer is 
this : the customer opens an account with the banker by 
paying a sum of money into the bank, the banker under- 
taking to hold himself liable for the payment of a like 
sum to the customer’s use, either jiaying interest on the 
money or not, as the course of business of the bank or the 
special arrangements between the banker and the individual 
customer may be, and also agreeing to honour or cash any 
cheques, or orders for the payment of any sums of money, 
•which the customer may send to him, during business 
hours, to the extent of the sum deposited. 

A less ordinary, but still a not uncommon, relation 
between banker and customer is, that tho banker makes 
advances to the customer or allows him to overdraw his 
account, charging interest on the advances, and in most 
cases requiring a deposit of securities, or obtaining the 
guaranty of some third person, for the repayment of such 
advances, with interest; and whilst such accommodation 
a. 


B 
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THE RELATION RETKTEEN BANKER AND CUSTOMER. 


Bankers 

not 

trustees. 


What 

words in 
a will 
sufficient 
to puss 
money at 
bankers. 


continues the former relation of the parties is of course 
inverted. (a) 

But neither of these relations partakes of a fiduciary 
character, nor hears analogy to the relation between 
principal and factor or agent, who is a quasi trustee for 
the principal with respect to the particxilar matter for 
which he was appointed factor or agent. 

Money paid into a bank ceases altogether to be the 
money of the person paying it in ; it is the money of the 
banker, who is bound to return an equivalent by paying a 
similar sum to that deposited with him when he is asked 
for it.(/;) To all intents, it is the money of the hanker 
to do as he may please with ; though it is true that, in a 
popular sense, it is spoken of as “ my money at my 
banker’s “ my balance at my banker’s and though uo 
one can doubt that in ordinary language the term ready 
money ” includes the speaker’s balance at his banker’s. 
Accordingly, there are many decisions construing phrases 
occurring in wills, of this description, to carry sums 
standing in a banker’s books to the credit of the testator. 

This, looking at all the terms of a will, has been held to 
be the extent of a bequest of “ all my ready money.”(c) 

So, under the words “ready money,” a sum in a savings 
bank was held to pass in a will,(tf) and a gift of money 
invested in “consols or other securities” to include a deposit 


(a) Sec Broohs y. BJachlnmi Benejit Society, 9 App. Cas. 864. Where 
a banker permits his customer to overdraw and the customer subsequently 
pays in money to bis account, the banker may retain the same in discharge 
of the customer’s liability even though the money so paid in belonged to a 
third party, unless the banker had reason to believe that the payment is 
being made in fraud of such third person, and that the customer is handing 
over in discharge of his debt money which he has no right to hand over. 
It is not enough for the third party to show that the bankers acted 
negligently ; in order to succeed he must establish that the bank knew 
not only that the money did not belong to the customer, bnt that he had no 
authority from the true owner to pay it into liis bank account. Thomson t. 
aydesdale Bank (1893), App. Cas. 282 : see, also, Earl of Sheffield V. 
London Joint Stock Bank, 13 App. Cos. 333 ; London Joint Bank t. 
oimmons (1892), App. Cas. 201 ; and see chapter on “Deposits.” 

(ft) Ifoley Y. Hill, 2 H. L. Cas. 36 ; see Ooodioin v. Moharts, L. R. 10 
Ex., p. 351. ’ 

(c) Parker v. Harchant, 1 Ph. 356. 

(d) In re Powell, Johns. 49 ; 5 Jur. (N.8.) 331 
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in a post-office savings bank.(^) A bequest of “ all my 
ready money at my bankers, in my dwelling-house or 
elsewhere,” will pass cash balances in the hands of the 
testator’s banker, and of his agent.(^/') 

But money in the hands of the testator’s salesmaster in 
Smitbfield was held not to pass under ‘‘all his ready money 
and securities for money,” there being no evidence that the 
salesmaster acted as the testator’s banker.(^) 

Money at a banker’s, placed to the trade account of a 
trader, has been construed to pass in his will under “ all 
my stock in trade.”(A) 

And the balance in a testator’s favour at his bankers’ may 
be included under the expression “ all the debts due to 
me,” and pass accordingly.(2) 

Or the balance at a banker’s may pass as “ money in 
hand.”(i) 

So the balances at a testator’s banker’s upon a current 
account, and also upon a deposit account, where deposit 
notes or vouchers were given by the banker as a security 
for the money, the balance carrying interest and considered 
as money at the disposal of the depositor, and as readily 
accessible by him as money in an ordinary account current, 
were both held to pass under “ all my moneys. ”(/) And 
under a gift of a testator’s “ ready money,” two sums of 
money at his banker’s, one on a drawing account, and the 
other on deposit, for which no notice of withdrawal is 
necessary, will pass.(m) 

A gift “ of any small balance remaining in the bank 
after payment of my funeral expenses,” passed the whole 

(e) In re Saxby j Saxhy v, Kiddcll, W. N. (1890) 171. 

Fryer v. Banken, 11 Sim. 55. 

^) Smith Y. Buttery 3 J. & L. 565 ; Be Roeluck y. Lord Cloncurry, 6 
ly. B. Eq. 688. 

(A) Stuart y. Earl of Bute, 3 Vcs. 217. 

(QO ^TT Y. Carr, 1 jfer. 541, n. 

(A) YaUey y. Beynolde, 5 Bass. 12. 

(i) Manning y. Purchell, 2 Sm. A G. 292; affirmed on appeal, 7 DeG. 

& G. 66. “Securities for money,” on the other hand, would not 
pav money at a linker’s on a deposit account. Ilopkim y. Ahhot, L. K. 
19 Eq. 222 ; 4^ L. J. Cb. 316 ; 23 W. R. 227. 

(m) St^in Y. Bichardeon, 37 Jj. J. Cb. 369. 

O. B 2 
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balanc© possessed by tbe testtitor a.t tb© time of bis deatb, 
thoRgb such balance bad increased from 480Z. to over 

l,30U.(a) 

Effects consisting partly of casb and partly of money, 
beld by a banker on deposit notes, pass by a bequest of all 
tbe residue of a testator’s moncys.(^') 

A. made a bequest of “half my property at R.’s bank.” 
At tbe date of bis will A. bad at R.’s bank in Paris a casb 
balance and certificates of French shares, some inscribed 
and some transferable by delivery, which were deposited 
with tbe bankers, who received tbe dividends and carried 
them to bis credit. He bad nothing else at tbe bank. It 
was beld that a moiety of both tbe casb balance and of the 
shares passed, (c) 

But still the legal relation of banker and customer, in 
their ordinary dealings in money, is purely and simply 
that of debtor and creditor respectively. Money paid 
into a banker’s is merely a common law debt, and there is 
nothing of a fiduciary character in tbe relation between 
tbe parties. ((Q 

And it seems that tbe Statute of Limitations runs against 
this debt as against any other simple contract debt ; and if 
there has never been any payment of tbe principal, or 
interest, or some other acknowledgment by tbe banker 
satisfying tbe provisions of tbe Act, subsequently to tbe 
first deposit, for six years, the right to recover tbe sum 
deposited would be barred by tbe statute.(^) 

(a) Page v. Yo\(vg, L. R. 19 Eq. .'SOI ; 23 W. R. 479. 

(ft) Langdale v. Whitfield, 4 K. & J. 426 ; 27 L. J. Ch. 795. 

(r) In re Prater^ 37 Ch. D. 481. 

(d) Foley r. 2 H. L. Cas. 39, 42, 45 ; per Knight Bruce, L.J., m 
Smith y. Lereaux, 2 I)e G. J. & S. 5 ; In re Agra Bank, 26 L. J. Cb. 161. 

(/) Pott y. Clegg, 16.M. & W. 321 : sec Hartland y. Jukes, 1 H. & C. 667. 
The usage of bankers by which they charge interest on adyances to cus- 
tomers has been expressly sanctioned by the Courts. Gwyn y. Godley, 
4 Taunt. 346; King y. Bradley, 5 Price 636; Crosskilt v. Bower, 32 
Beay. 86 ; 32 L. J. Ch. 540. But before compound interest can be charged 
an agreement express or implied must be shown to that effect. Vergussen t. 
Fyffe, 8 Cl. & F. 121 ; Bx parte Brown, 9 Ves. 223. Where accounts 
between a banker and a customer haye been carried on for a senea of 
years on a particular principle, tbe Court will assume there is an agreement 
to that effect ; but acquiescence in it does not amount to a settlement of 
account. Mosse y. Salt, 32 Beav. 269 ; 32 L. J. Ch. 766. So where a 
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If bankers were trustees of money of their customers in 
their hands, this must follow, that notice to tliem of the 
drawer having- assigned to the payee of a ehecpie an 
interest in so much of the drawer's money would, of 
bind tbe bankers to pay to the payee or bearer, and give 
the payee, or bearer, on non-payment, a right in equity 
against the bankers. (/) 

But it has long since been decided that money deposited 
with a banker and ordered by cheque to he paid to a third 
person does not enable such third person to sue the bankers 
if they refuse to ])ay him — tli(*re being no privity of 
contract between him and the banker.(^/) 

The debt remains between them and the customer ; so 
that in case of non-payment to his order, the payee has no 
remedy, either at law' or in e(puty,(Aj against the banker ; 
but tbe customer is tbe proper party to sue, and, as wall 
be seen, may recover suhstuntial damages for the injury, 
always a.ssuming that his account at the time shows a sni- 
ficient balance in his favour. Nevertheless a l>anker 
may become liable to tbe payee or bolder of a cheque for 
money had and received by expressly or iin})li('dly con- 
senting to hold to his use the moneys he has actually or 
impliedly received to meet it, but even then, it is submitted, 
this consent must be communicated in fact or constructively 
to such holder before the bunker can becyDine bound. (/i) 


banker haH been in the habit for a nnmlicr of years of charging the 
customer interest with annual rests tlie customer will by reason of bis 
acquicsceDce be taken to have assented to tliis system of keeping bis 
accounts. Ctonshill v. Jlotver, xiiprti. An agreement to pay c<jnii)<mnd 
interest is terminated by the death of the custoiiier. \\ illiunixoii v. 
Williamnon, L. H. 7 K(j. o42. And the (inal Iwilance at death ceases to 
bear interest in the absence of any agreement to tiie c«)ntrary. Ci-u/fxkilL v, 
Sower, iupra. Jt is the «imc when the lialance is in the cnsfoiner’s favtiur 
and the banker dies, or ceases to curry on business, or becouies bankrupt. 
Croimkill V. Jiowvr, Hupru. 

(/“) Dearie v. Uall, 3 Kush. 1. 

(</) Malcolm v. Scott, 6 Exeh. 610. 

(A) nopUmon v. Fonter, L. U. 19 Eq. 74 ; 23 W. R. 301. Tliis rule is 
not affected by section 25, sub^scction (6), of the .Judicature Act, 1{J73. 
SekroedtT t. Central Bank, 24 W. K. 710 ; 34 L. T. (N.8.) 73.'>. 

0) Marzetti v. WilUamn, 1 B. & Ad. 415 ; Whitaker v. Bank of 
England, 1 C. M. & R. 749. 

(A) Bemaltt v. FuUer, 14 East, 590 ; ll’iaru;tc!A v. Rogere, 5 M. A; U. 


Third 
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It mtist be clearly remcinbeved, then, that the ordinary 
relation between a ijanker and his customer is that of debtor 
and creditor, and not that of trustee and cestui qu£ trust.{a) 
But although there is nothins in this relation to con- 
stitute the banker a trustee, he may, of course, by agree- 
ment, take upon himself the character of an agent, or make 
himself a trustee towards a cestui que trust ; for example, 
if a customer deposits Exchequer Bills with a banker, and 
lie undertakes to receive the interest upon them, or under- 
takes to neootiate or make sale of th(un, and to credit the 
customer's account with the proceeds of the sale, in this 
case, it is obvious, he is in the position of a trustee, and 
partly, at least, sustains a fiduciary character ; but this 
service may or may not be appended to his employment of 
banker; his trade of banker is totally independent of it; 
his trade of banker consists of the general trade, to which 
the other is an accidental addition. (A) 

Where three trustees, two of whom were bankers, were 
empowered by a creditors’ deed to carry on the business of 
the debtor, and to borrow money “ from any bankers or 
other persons” for that purpose, and the bankers made 
advances of money to the trust at compound interest, the 
Court held that, having regard to their fiduciary character, 
they could make no profit, and were entitled to simple 
interest only on their advances.(e) 

So when a banker receives money to invest in stocks, or 
receives orders to appropriate the customer’s balance, or a 
specified part of it, to any specific purpose, and assents, or 
does not repudiate the orders, he is in the situation of a 
trustee or of an agent with reference to that money. 


340; Prince v. Oriental Bank. 3 App. Cas. 325; 47 L. J. 1’. C. 42; 
Willianis x. Bn ritt, 14 East, 584 ; Yatex v. Bell, 3 B. & A. 643. By sec- 
tion 74, sub-section (3) of the Bills of Exchange Act, 1882, the holder of 
a cheque is entitled to prove against the estate of the drawer under the 
circumstances and to the extent mentioned in the section. 

(а) In re Agra and Mastermaii’s Bank, Ex parte Waring, 36 L. J. Ch. 
151. 

(б) Per Lord Brougham in Foley v. Hill, 2 H. L. Cas. 44, 

(c) Orosskill V. Bower, 32 Beav. 86 ; 32 L. J. Ch. 540. 
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But it is not necessarily part of the business of bankers 
to invest money for their customers.((^) 

Where bankers take a mortgage security from their 
customer, for a fixed sum owing to them by the latter, the 
relation of banker and customer ceases thenceforth as to 
that sum, and it cannot be included in the customer’s 
current account, so as to entitle the bankers to charo-e 

O 

compound interest thereon ; and in reference to the sum so 


secured, the mutual rights and obligations are thenceforth 
those of mortgagees and mortgagor.(^) 

As the right of the customer is to draw out the whole of 
the sum he deposits with the banker at any time that he 
may so please, the acceptance by the banker of a bill 
drawn upon him by his customer against the amount of 
the balance in his favour, and made payable at a distant 
day, is in effect a borrowing of the sum until that day by 
the banker ; for the customer, by drawing the bill, consents 
that that which is payable immediately shall not be payable 
until the maturity of the biU.(/) 

It appears to be doubtful whether, by virtue of the 
relation of banker and customer, any legal duty is imposed 
on the banker not to disclose his customer’s account, 
except upon a reasonable and proper occasion, so as to give 
a cause of action without special damage ; or whether the 
banker’s duty is not merely a duty not to act to the pre- 
judice of his customer, requiring special damage to make 
a breach of the duty actionable. (^) But assuming the 
existence of a legal duty on a banker not to disclose his 
customer’s account, except upon a reasonable and proper 
occasion, the question of whether the disclosure was made 
on such an occasion is a question to be left to the jury.(A) 
When a cheque is presented for payment, and there are 


Duty of 
banker not 
to disclose 
his cus> 
tomer’s 
account. 


(,d) BUhop y. Cminteti of Jertey, 2 Drew. 143 ; 23 L. J. Cb. 483. 

(O Mosse 7. Salt, 32 Beay. 269 ; 32 L. J. Ch. 756. 

(/) Bank of England y. Anderton, 4 Scott, 118 j 3 Bing. N. C. 663. 
Hardy y. Veaty, L. H. 3 Ex. 107 ; Foster y. Bank of England, 3 
F. k F. 214 ; Ihssoll y. Cooper, 9 C. B. 509. 

(A) Hardy y. Veasy, supra. 
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not sufficient assets of the drawer’s in the hanker’s hands, 
he cannot say to the holder, “not enough to meet it by 
such a sum,” and so enable the holder to pay in the 
deficiency to the drawer’s account, and obtain payment of 
the cheque to the prejudice of other creditors. A banker 
is not justified when such is the case in going further than 
saying “not sufficient assets, ”(a) or, what is more usual, 
“ apply to the drawer.” A banker as a witness is bound 
to answer what the balance of a party to a cause was on a 
given day, as the knowledge does not come to him in the 
nature of a privileged communication. (?>) 

Bankers are bound, in acting for their customers to 
follow the usual course of business, and, if they neglect to 
do so, then they are responsible for any loss directly 
attributable to their omission. Thus a bouse in America 
employed an agent in Birmingham to purchase and ship 
goods for them, on account of which they sent to him a 
bill drawn by A. in America on B, in London, but without 
indorsing it. The agent directed his bankers to obtain 
B.’s acceptance of it ; B. refused to accept ; but of this 
fact, however, the bankers omitted to give any notice 
until the bill was due ; when they again presented it and 
it was dishonoured. Before the bill arrived in this coimtry 
A. had become bankrupt, never having had any funds in 
the hands of B. Then here was a damage done to the 
agent, but to what amount ? Not to the whole amount of 
the bill, because of the circumstance that the house in 
America, not having indorsed, was not entitled to notice 
of dishonour of the bill, and still remained liable to him 

(a) Foster v. Bank of London, 3 F. & F, 214. 

( / Lloyd 7. FTeshjicld^ 2 C. & P, 324. A banker zxiay be compelled 
to g^e eTidence respecting a customer’s account under section 116 of 
the Compam^ Act, 1862. See In re Smith, L. R. 4 Ch. 421 ; Bruitt't 

oc T ’ T ^ Financial Associatim Company, Bloxam't 

tase, d6 L. J. Ch. 687 ; In re Forbes' Case, 41 L. J. Ch. 467. This power 
IS CD j to TO exercised for the hond fide purpose of winding up the com* 
^ny, and is entirely in the discretion of the court : In re North AxtstraliO'n 
lerntory C^npany, 45 Ch. D. 87. As to the inspection and production 
of bankers books and the taking of copies of entries therein, see Baiters 
Books Evidence Act, 1879, post. 
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for tlie price of the goods he had sent out to them ; also 
the drawer was not entitled to notice, because he had no 
funds in the hands of the drawee ; therefore all that the 
agent was entitled to recover, as the circiimstances of tho 
case stood, was the damage which he had sustained by 
reason of his ha^^ng been delayed in prosecuting his 
remedy against the drawer.(r) 

In ordinaiy circumstances it is obvious that the bankers 
might have become liable for the whole amount of the bill, 
namely, if the American house had indorsed, and the bill 
had been drawn against effects. On the same principle if 
money is paid into a bank with specific directions that it is 
to be appropriated in a particular manner, as to meet a 
bill, the bank is bound so to apply it.(rQ 

But, as has been said, it is only to their customer that, in 
the absence of any act of theirs, they are responsible ; thus 
when bankers receive bills from a foreign correspondent 
with directions to pay the amount to the plaintiff, and 
refuse to do so on his application, the plaintiff cannot 
sustain an action against them as for money had and 
received to his use, although the amount of the bills may 
have come into their hands.(«') 

If, however, the bankers had assented to the order, and 
informed the plaintiff that they held the money for him, he 
might, it is submitted, have sued thein.(/) 

So an order by a customer to his bankers to hold the 
customer’s money at the disposal of A. B., is revocable 
until actual appropriation or payment of the money accord- 
ingly,(^) or until a promise by the banker to A. B. to 
make such payment.(A) Where a customer has made an 
absolute assignment in writing of moneys in the hands of 
his bankers, and notice in writing of such assignment has 

(<j) Van Wort v. Woolley, 3 B, & C. 439. 

(<i) Farley t. Twmer, 26 L. J. Ch. 710. 

(tf) WilliamM t, Everett, 14 East, 682 ; Stewart v. Fry, 7 Taunt. 339 ; 
Wedlake y. SurUy, 1 C. & J. 83. 

(O a/Kte, p. 6. 

(jh Oibson T. Minet, R. & M. 68 ; 1 C. & P. 247 ; 2 Bing. 7. 

lAlly y. Hays, 6 A. & E. 648 ; Hodgson y. Anderson, 8 B. 4c C, 342. 
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been given to the bank by the assignee, the bankers are 
bound thereupon to pay the assignee.(a) 

We have already stated the duty of a banker to be to 
conform to the orders of his customer, with respect to the 
money deposited by the customer, so long as there is in his 
hands a balance in favour of the customer, and the orders 
relate to matters which it is the usage and practice of the 
particular bank, or of the bankers in the district, to do for 
their customers, or which the bank has specially agreed 
with the customer to do for him. 

Bankers will not be responsible if, acting as the agents 
of other bankers with whom a party has an account, they 
conform to the orders of that party, though with him they 
have no account at all. 

Thus, A.’s broker, by his directions, was accustomed to 
pay dividends into a banker’s in London to A.’s credit in 
account with a bank at Abingdon, where A. resided, and 
the London bankers had been accustomed to act accordingly, 
accepting the payments, giving credit to the Abingdon 
bank and advising them by post next day. A certain pay- 
ment of this kind was made on the 14th of October into 
the London house by cheque, and they wrote to advise the 
Abingdon bank in the usual w^ay by the post of the 15th, 
on the morning of which day the Abingdon bank stopped 
payment, and never again opened the bank for business. 
On that day the Abingdon bankers were indebted to the 
London house to a large amount. It was held that A. had 
no claim against the London bank for the payment so 
made ; for the course of business showed that A. and the 
country bankers had agreed that they should account to 
him for all sums so to be paid into the London house as 
above, and that the London house had actually carried the 
money to their credit.(5) 

(a) 36 & 37 Viet. c. 66, s. 25 (6). Neither a bill nor a cheque is such 
an assignment : see Bills of Exchange Act, 1882, s. 63 ; S^roeder r. 
Central Bank, 24 W. R. 710 ; 34 L. T. (n. 8.) 735. In Scotland the nile 
IS otherwise : British Linen Company v. Cannithers, 10 Sess. Cas. 923, as 
to a cheque ; and as to a bill, The Same v. Rainey, 12 Sess. Cas. 826. 

(ft) Williams y. Beacon, 4 Exch. 401, 
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Here the ground of decision seems to be, that the London 
bankers, by conforming to the arrangement by which in 
effect they undertook to comply with A.’s orders as to any 
money that might come to their hands purporting to be 
paid in by his authority and under directions from him as 
regarded his account with the country bank, of which con- 
formity the course of dealing was evidence conclusive as 
not being met by counter proof, the London bunkers were 
exonerated from liability to him; but, possibly, if it could 
have been shown that they had not in fact given credit 
for the money in account with the Abingdon bank before 
it was reclaimed by A., the result would have been other- 
•wise.(c) 

But, in another case, where a person, also not being a 
customer of the bank, paid money into a London bank 
in order that they might cause it to be paid to him 
or his order, through their correspondents, bankers in 
a country town, on a certain day, and they received the 
money, but did not cause the money to be paid on the day, 
whereby the party suffered damage, he was apparently 
considered to have a good cause of action against the 
London bank, on the ground that the receipt of the money 
was a good consideration for an undertaking to the above 
effect, and that they might be sued for the breach of their 
promise in that respect. Now here the London bankers, 
it is submitted, must be considered either as gratuitous 
bailees or as debtors in respect of the money paid in ; but 
if they were the former, then it would have been a breach 
of their duty if they had not remitted the identical coins 
or bank notes paid in — a proposition which could hardly 
be maintained as against bankers ; therefore it would seem 
that the party paying in, though not having a running 
account with them as a customer, must be considered as a 
customer pro hdc vice, and the bankers as debtors to him 

(o) See Stevens t. Masterman, cited in 4 Exch. 401, where Lord 
Abinobb, C.B., held at Nisi Frias that such a payment might be counter' 
manded. See Atkin y. Barwick, 1 Stra. 166; Walker v. Rostron. 9 
M, & W. 411, 421 ; Oihton t. Minet, 2 Bing. 7. 
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pro tanto, and liable to comply with his orders according to 
the usual relation of banker and customer.(a) 

The nature of the business of bankers has been laid down, 
by very high authority, to be part of the law merchant; 
and it is to be judicially noticed by the Courts. (^) 

The right of a banker to close his customer’s account 
was recently discussed in the case of Buckingham and Com- 
pany v. The Lo)idoii and Midland Bank^ 12 T, L, R. 70. 
In that case the customer had two accounts open with his 
bankers, namely, a loan account and a drawing account. 
The bankers closed the latter account and transferred the 
balance therein standing to the credit of the customer to his 
loan account, in reduction of his debt. At the time there 
were outstanding bills and cheques of the customer, which, 
on b(‘ing subsequently presented for payment, were dis- 
honoured by the bank. The customer, thereupon, brought 
an action for damages. Three questions w'ere left to the 
jury by Mr. Justice Mathew, who tried the case : — 

(1) Was it the course of dealing between the plaintiff and 
the defendants that the plaintiff was to be allowed to draw 
upon his open account without reference to his loan account? 

(2) If so, then, was the plaintiff entitled to a reasonable 
notice that that course of business would be discontinued ? 

(3) Was such reasonable notice given ? The two first 
questions were answered by the jury in the amrmative, and 
the third in the negative. Damages were assessed at 500^.> 
and judgment for that amount entered for the plaintiff. 
During the argument it was contended, as a general pro- 
position, that a banker is entitled at any time and without 
notice to close his customer’s account ; but it is submitted , 
that it follows from this decision that, if the customer has 
a balance standing to the credit of his current account and 
outstanding cheques or bills drawn or accepted by him, 
his bankers cannot close that account without giving him 
reasonable notice. 

(/7) Shillibeer v. Ohjn, 2 M. & W. 143. 

(6) Per Lord Campbell in Sank of Anstralatia t. Breillat, 6 Moore, 
P. C. 173 ; referring to Brandao v. Barnett, 12 C. & F. 787. 
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CHAPTER II. 

CHEQUES. 

A CHEQUE is a bill of exchange drawn on a banker payable 
on demand. (c) Such is the definition given by the Bills 
of Exchange Act, 1882, of a cheque drawn on a banker, 
or, as it is sometimes termed, a banker’s draft. It is a 
written order for the payment of a specified sum of money 
to a person named, or bearer, or order. It is directed to 
the banker, and should be signed by the person who draws 
it, and, out of whose moneys deposited with the banker, it 
is to be paid on presentment. Its legal effect is, in a great 
degree, that of an inland bill of exchange drawn on the 
banker, and payable to the bearer or to order on demand ; 
in some respects, however, as will be shown hereafter, it 
differs from such instrument. 

The form of a cheque is usually the following : — 

London, f>th April, 1873. 

bearer 

Messrs. Holdfast & Co. — Pay Mr. Abraham Ncwland or 

twenty pounds. order 

£20 : Os. Od. John Stiles. 

No precise form of words is essential ; any words that 

(e) 46 & 46 Viet. c. 61, 8.73. See&ho Jd'f^leany. Clydesdale BanJdnff 
Covipany, 9 App. Caa. 96. The moat correct definition of a cheque to be 
found in all the treatises would seem to be that given in “ Story on 
Promissory Notes,” from which the above is taken. In tlie Civil Code of 
the State of New York, “ a cheque " is defined “ to be a bill of exchange 
drawn upon a bank or banker, or a person described as such upon the face 
thereof, and payable on demand, without interest.” And by the Stamp 
Act, 1891 (64 & 66 Viet. c. 39), s. 32, the term bill of exchange, for the 
purposes of the stamp duties, includes also draft, order, cheque, and letter 
of credit, and any doenment or writing (except a bank note), entitling, or 
purporting to entitle, any person, whether named therein or not, to 
payment any other person of, or to draw upon any person for, any sum 
of mon^ therein mentioned. As to when a bill is payable on dem^Jid, 
■ee Bills of Exchange Act, 1882, s. 10. 
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signify not a precatory request, but an order to pay a 
sum of money, will suffice, preluded the following points 
are observed : — 


Consti- 
tuent ele- 
ments. 


1. That the paper is directed to the hanker hy his proper 

or usual name^ style or firm, 

2. That it contains the sum to he paid, 

3. That it is stamped, 

4. 7 hat it is made payable to hearer^ or to order, on 

demand, 

5. That it is sigiied hy the party drawing or entitled so 

to do. 


Date. 


It seems that a cheque, in any other language than the 
English, would not be according to the usage of bankers 
in this country, and, therefore, a banker might legally 
refuse to cash such a cheque if he had any doubt as to the 
genuineness of the drawer’s signature. 

A cheque is not invalid by reason that it is not dated.(a) 
It may be ante dated or post dated, or bear date on a 
Sunday.(/») A cheque is issued when it is in the hands 
of a person entitled to demand cash for it.(c) 

Although a cheque may bear date on a Sunday it would 
not be presented or payable on that day. But if a banker 
cash a cheque before the day of its date or before it is due, 
he will not be protected. Therefore where a banker cashed 
such a cheque that had been lost he was made to repay the 
amount to the party who had lost the cheque ;((i) for although 
such a cheque is still payable on demand, it is the universal 
custom of bankers, in London at any rate, not tp pay the 


(fl) Bills of Exchange Act, 1882, s. 3 (4) (a), 

(o) Bills of Exchange Act, 1882, s. 13(2). As to stamping post dated 
cheques, see r & x- 

(c) Ex parte BignoU, 1 Beas.lZo. 

Da Silva v. Fuller ; Chitty on “ Bills,” 180. 272, 10th edit., cited 
per 1 ARKE, B., in Morley v. Culverwell, 7 M. & W. 178. In a veiy recent 

1895), decided by the Supreme Court of Queensland nnder 
their Code, which is in terms identical with our Bills of Exchange Act, it 
was held by a majonty of the court that a banker wa.«i not liable for 
cashing a cheqno before the day of its date. This decision, as appears 
above, is in direct conflict with the decisions in this country. The case 
referred to is Magdl y. Banh of North Queensland. ' 
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cheque before the date appearing upon it and, as we 
have seen, such custom is sanctioned by legal authority, 
and it is submitted that there is nothing in the Bills 
of Exchange Act, 1882, to overrule the decision in Da 
Silva V. Fuller. 

Altering the date of a cheque is a material alteration and 
will invalidate it.(g) subject to whatis stated on p. 105. {Ji) 

We will now state the reasons for the five above-named 
requisites in their order, together with the principles and 
rules that have been laid down respecting them, and such 
illustrations and examples as appear to conduce to the full 
comprehension of the subject. 

1. As to the Address or Direction. — A cheque, being in 
fact an open letter of request, must, it is obvious, to be 
operative, bear upon it the name of the person who is 
requested, as well to indicate to the holder where to pre- 
sent it for payment, as to show the banker who it is that 
is called upon to cash the order. On the same grounds 
that a bill of exchange must have an address according to 
the custom and usage of merchants, a cheque ought to 
have one.(/) 

If the bank is carried on under a firm or company, 
either the proper and full style of the firm or company, or 
the style by which it is usually designated and known, 
ought to be used. 

No person but the person addressed could, after cashing 
the cheque, have a right to recover from, or have allowed 
in account with, the drawer, the sum so advanced, which 
would in fact be in the nature of a gratuitous payment. 

2. The Cheque must contain the Sum to he paid. — The 
relation between a banker and a person who deposits 
money in his bank being simply that of a debtor to a 
creditor, to the amount deposited, which, by the usage of 

(«) Vance v. Lotcther, L. R. 1 Ex. D. 176 ; 45 L. J. Ex. D. 200 : 34 
L. T. 286 ; 24 W. R. 872 ; Re Rope, 33 Ch. D. 612. 

(/) Beawes, Lex Mercatoria, p. 663, pi. .3, edit. 1818 ; Cora. Dig. Mer- 
chant, E. 6. 
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Consti- 
tuent ele- 
ments. 


Date. 


signify not a precatory request, but an order to pay a 
sum of money, .vill suffice, prordded the follouung points 

arc observed : — 

1. That the paper is directed to the hanker hy his proper 

or usual name^ style or firm* 

2. Thai it contains the sum to he paid. 

3. That it is stamped. 

4. Uat it is made payable to bearer, or to order, on 

demand. 

5. That it is signed by the party draioiny or entitled so 

to do. 

It seems that a cheque, in any other language than the 
English, would not be according to the usage of bankers 
in this country, and, therefore, a banker might legally 
refuse to cash such a cheque if he had any doubt as to the 
genuineness of the drawer’s signature. 

A cheque is not invalid by reason that it is not dated. (a) 
It may be ante dated or post dated, or bear date on a 
Sunday.(/>) A cheque is issued when it is in the hands 
of a person entitled to demand cash for it.(c) 

Although a cheque may bear date on a Sunday it would 
not be presented or payable on that day. But if a banker 
cash a cheque before the day of its date or before it is due, 
he will not be protected. Therefore where a banker cashed 
such a cheque that had been lost he was made to repay the 
amount to the party who had lost the cheque ;(^?) for although 
such a cheque is still payable on demand, it is the universal 
custom of bankers, in London at any rate, not to pay the 


(a) Bills of Escliange Act, 1882, s. 3 (4) (a). 

(J) Bills of Exchauge Act, 1882, s. 13 (2). As to stamping post dated 
cheques, see post. 

(c) Ex parte Bignold, 1 Beas.lZb. 

(rf) La Silva v. Fuller ; Chitty on “Bills,” 180, 272, 10th edit., cited 
per Parke, B., in Moi'ley v. Ctilrerwell, 7 M. & W. 178. In a very recent 
case (August. 1895), decided by the Supreme Court of Queensland under 
their Code, which is in terms identical with our Bills of Exchange Act, it 
was held by a majority of the conrt that a banker was not liable for 
cashing a cheque before the day of its date. This decision, as appear^ 
above, is in direct conflict with the decisions in this country. The cage 
referred to is Magill v. Bank of North Queensland. 
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cheque before the date appearing upon it and, as we 
have seen, such custom is sanctioned by legal authority, 
and it is submitted that there is notliing in tho Bills 
of Exchange Act, 1882, to overrule the decision in Da 
Silva V. Fuller. 

Altering the date of a cheque is a material alteration and 
will invalidate it.(^) subject to what is stated on p. U)5. (/() 
We will now state the reasons for the five above-named 
requisites in their order, together with the principles and 
rules that have been laid down respecting them, and such 
illustrations and examples as appear to conduce to the full 
comprehension of the subject. 

1. As to the 2 \.ddress or Direction. — A cheque, being in 
fact an open letter of request, must, it is obvious, to be 
operative, bear upon it the name of the person who is 
requested, as well to indicate to the holder where to pre- 
sent it for payment, as to show the banker who it is that 
is called upon to cash the order. On the same grounds 
that a bill of exchange must have an address according to 
the custom and usage of merchants, a cheque ought to 
have one.(/) 

If the bank is carried on under a firm or company, 
either the proper and full style of the firm or company, or 
the style by which it is usually designated and known, 
ought to be used. 

No person but the person addressed could, after cashing 
the cheque, have a right to recover from, or have allowed 
in account with, the drawer, the sum so advanced, which 
would in fact be in the nature of a gratuitous ])ayinent. 

2. The Cheque must contain the Sum to he paid . — The 
relation between a hanker and a person who deposits 
money in his bank being simply that of a debtor to a 
creditor, to the amount deposited, which, by the usage of 

(e) Vance v. Loiother, L. R. 1 Ex. D. 176 ; 4.5 L. J. Ex. D. 200 : 34 
L. T. 286 ; 24 W. R. 372 ; Re Boyee, 33 Ch. D. 612. 

(/) Beawes, Lex Mercatoria, p. 563, pi. 3, edit. 1813 : Com. Die. Mer- 
chant, F, 6. 
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bankers, the banker is, at all times, bound to pay out 
again to the customer upon his cheques under his hand, 
until the whole, minus the banker’s commission (where 
commission is payable), is exhausted, provided the cheques 
are presented within banking hours : it follows, that the 
payments cannot be required by the drawer of the cheque 
to be made, in any other mode, than that in which an 
ordinary debtor can be required to pay an ordinary debt, 
that is to say, in English money only. The banker is not 
a bailee, who is bound to return in specie the coins or 
other kind oi‘ money deposited, upon demand ; therefore, 
although one thousand pounds have been deposited with 
him in gold, he is not bound to return gold in payment of 
cheques drawn against it ; any cheque which may be 
presented will be duly honoured by paying it in whatever 
form a legal tender of payment of a debt, of the particular 
amount specified in the cheque, may be made. 

Formerly, a cheque for less than twenty shillings was 
absolutely void, and the uttering or negotiating such an 
instrument rendered a person liable to a penalty of 20/., 
mitigable to 5/. ; and it was an offence to utter a cheque 
on which less than twenty shillings remained due, under 
the 48 Geo. 3, c. 88, s. 3. But by the 23 & 24 Viet. c. Ill, 
s. 19, it is expressly provided that notwithstanding any- 
thing ill any Act of Parliament contained to the contrary, 
it shall be lawful for any person to draw upon his banker, 
who shall bond fide hold money to or for his use, any draft 
or order for the payment to the bearer, or to order on 
demand, of any sum less than 205.(<i) 

A cheque must not be expressed in foreign money, as 
dollars, rupees, francs, roubles, &c., because it is no part of 
the banker’s impUed{b) contract with his customer nor of 

(fl) See also 26 & 27 Viet. c. 105, s. 1. This Testriction did not extend 
to cheques drawn upon a party’s own banker in Ireland after the 8 & 9 
Viet. c. 37, s. 28, or in a similar case in Scotland, after the 8 & 9 Viet, 
c. 38, s. 20. 

(&) Of course such a special contract maybe made between a banker and 
a customer or other person, but the order for such payment would not be, 
it is conceded, a cheque in law. See Parker, K. 46. 



TO CONTAIN THE SUM TO BE TAID, 


17 


his duty as debtor, to pay the debt in any but the known 
and current money of England.(c) 

The money of account of England is expressed in pounds, 
shillings, pence and farthings ; accordingly £ s. d. is taken 
in law to mean English money ; pounds, shillings, pence ; 
and not foreign money, as e.g., livrcs, sous, deiiiers,((/) and 
the word sterling means current inoney.(^?) 

If the amount for which a cheque purports to be 
d^a^vn is expressed in words and figures, and there is a 
discrepancy between the two, the banker should pay the 
amount expressed in words.(/) It will be noticed that the 
Act does not require the amount in the bod}' of the cheque 
to be expressed in words. Hence, a cheque, in the body of 
which the sum was expressed only in figures, with the 
letters £ s, d. (thus £100 10s. 8c/.), could not legally be 
refused payment by a banker having assets in his hands, 
and such a cheque purporting to bear date at a place in 
France and properly stamped and duly presented, would 
be valid and binding on all parties for the amount expressed 
in English money. 

It appears, however, to be the custom of some bankers 
in the case of a discrepancy between the two amounts to 
pay the smaller one, whether such amount is inserted in 
the body of the cheque or in the margin. 

In cases where the larger amount is expressed in the 
body of the cheque, such a custom is clearly contrary to 
the law and would probably render the banker liable to an 
action at the instance of the drawer for dishonouring the 
cheque to the extent of the difference between the two 
amounts. 

({j) Rastell V. Draper^ Yelv. 80 ; Moore, 775 ; Cro. Jac. 88. 

(d) Uer Abbott, C.J., in Kearney y. King, 2 B. & A. 303 ; and see 
Sprowle V. Lcgge, 1 B. 3c C. 18 ; Pierson v. Pounteys, YcIy. 135. 

(e) Wiltskaige v. Davidge, 1 Leon. 41. 

(/j Bills of Exchange Act, 1882, s, 9 (2), following decision in 
So/nderson v. Piper, 6 Bing. N. C. 425. 

Q. 


C 
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Should it happen that the smaller amount -was the one 
for which the cheque was intended to be drawn, the 
bankers, if they pay the amount in the body of the cheque 
although it be the larger one, are amply protected by the 
section above referred to. 

But to prevent mistakes, and to render frauds less easy, 
the form already given, in which the sum is twice stated, 
once in words, and a second time in figures, with the above 
letters attached, is the one in general use and ought always 
to be adopted. For although the court would prevent a 
merely obvious omission or slip from being turned to the 
prejudice of any one connected with the cheque, as, for 
instance, if a cheque were drawn for “ twenty-five, seven- 
teen shillings and threepence,’’ it w'ould be held to mean 
twenty-five pounds sterling, and seventeen shillings and 
threepence ;(a) yet in case of a fraudulent alteration of 
the cheque, if the question which of the two innocent 
parties, the drawer or the banker, is to bear the loss 
arises, it was formerly answered by resolving the liability 
to be on that party whose conduct had in law opened the 
opportunity for the accomplishment of the fraudulent 

design ; and the loss rested with the one or the other 
accordingly. 

But the decisions of the Courts as to the person upon 
whom such liability must now fall are somewhat conflicting. 
The inclination of the decisions, however, seems to be to 
make the banker liable for paying a cheque which has been 
fraudulently altered, as he is presumed to know what is 
or is not his customer s handwriting, (t») except, perhaps, 


(a) Phtpps V. Tantur, 5 C. & P. 488. A cheque, in which the order of 
the words is transposed, e.g., « Pay A. B. seventeen or bearer pounds.” is 
a cheque. Reg. v. Borehavi, 2 Cox. C. C. 189. 

(h) See per Pollock, C.B., in Bellamy v. Majoribanks, 21 L. J. Exch. 
73 ; and per Bayley S.^m lTall v. Fuller, 6 B. & C. 750 ; Coles y. Bank 

H. & N. 603 ; in error, 2 H. & 0. 175; Swan v. North BHtish 

Company 2 C. 181; Arnold v. Cheque Bank, 

1 C. P. D. 678 , 4o L. J. C. P. 662 ; Halifax XJnion r. Wheelwright, 
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in cases where it is clear that the customer’s own ^ 

gence is the immediate cause of the loss.(c) In the case 

of Young v, Grote the cheque was signed in blank and 

subsequently handed by the wife of the drawer to a clerk 

to fill up. The clerk, with a view to fraud, inserted the 

amount in words in the body, beginning well away from 

the end of the line, and the figures he inserted well away 

from the £. Thus filled up, he showed the cheque to the 

wife, who thought it all right. He then inserted additional 

words and figures in the spaces he had left for that purpose, 

and on presentment the bank paid the cheque as altered. 

On an action brought against them to recover the amount 
of the cheque, the Court exempted them from liability, 
holding that the improper mode of filling in the cheque 
had invited the forgery. It will not be safe, however, to 
rely upon this decision as stating the present law, except 
under precisely analogous circumstances, in view of the 
doubt that has been cast upon it by the dicia of the 
Lords in Evans^ Charities Case and by the Court of Appeal 
in the recent case of Scholfield v. Earl of Londeshorough.{d) 

On the other hand it would appear that neither the decisions 
in the Merchants of the Staple Case^ nor in Vagliano'^s Case, 
are at variance with it. 


3. That the Cheque is stamped. — By the Stamp Act, 
1891, s. 32,(e) repealing the Act of 1870, it is enacted 
that, for the purposes of the Act, the expression bill of 
exchange shall (inter alia) include a cheque, and by the 

L. R, 10 Ex. 183 ; 44 L. J. Ex. 121 ; 23 W. E. 704 ; Orr v. Union Bank 
of Scotland, 1 Macquecn, H. L. Cas. 513. 

(o) Young v. Qrote, 4 Bing. 253 ; Bank of Ireland v. Trustees of 
Evans' Charities, 5 H. L. Cas. 410 ; Merchants of the Staple v. Bank of 
England, 21 Q. B. D. 160 ; 57 L. J. Q. B. 418 ; 36 W. K. 880 ; see also 
Bills of Exchange Act, 1882, s. 24. 

((i) Scholfield Y. Earl of Londesiorough [1895], 1 Q. B. 536, per 
Esheb, M.R., and Rioby, L.J. ; but see Bam of England y. VagUano 
Brothers [1891], A. C. 107. 

(«) 64 A 66 Viet. c. 39. 

G. C 2 
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schedule to the Act a bill of exchange payable on demand 
or at sight or on presentation is liable to a stamp duty of 
one penny. Section 34 enacts that such fixed duty of one 
penny may be denoted by an adhesive stamp, which, when 
the hill is draion in the United Kingdom, is to be cancelled(a) 
by the person by whom the bill is signed before he delivers 
it out of his hands, custody, or power. Therefore, if the 
drawer of a cheque stamp it, he must cancel it as provided 
by the Act ; but it further provides(&) that if a bill payable 
on demand is presented unstamped the person to whom it 
is presented may affix an adhesive stamp and cancel it as 
if he were the drawer ; but such proviso does not relieve 
any person from any penalty incurred in relation to such 
biU. In the case of a cheque, it has been decided that only 
the banker upon whom it is drawn may stamp it after 
issue.(c) The words above printed in italics were not in 
the corresponding section of the Act of 1870, and their 
insertion is probably due to the decision in In re Bogse.,{d) 
in which it was held {inter alia) that section 51, sub- 
section (2) of the Act of 1870, (^) applied to foreign bills 
payable on demand. 

Cheques may be, and, indeed, usually are, drawn on 
paper bearing an impressed stamp, and even if drawn 
abroad they must be validly stamped with an impressed 
stamp, as sub-section (2) of section 34 only applies to ad 
valorem duties. 

Post dated Cheque. — A cheque does not from the fact of 
its being post dated cease to be payable on demand, and is, 
if bearing a penny stamp, sufficiently stamped within sec- 
tion 38 of the Stamp Act, 1891, and may be recovered 
upon in an action brought after its date, the test being 

(a) As to mode of cauccllation, see section 8. 

(&) Section 38 (2). 

(<?) Hobbs T. Cathie, 6 Times L. K. 292. 

(<2) In re Boyse ; Orofton v. Cro/ton, 33 Ch. D. 618 ; 66 L. J. Ch. 136. 

(<?) 33 S: 3i Viet. c. 97, s. 61 (2). 
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whether a document is properly stamped at the time it is 
put in evidence.(/) 

The drawer, payee, endorser, and banker will be liable 
to a penalty of 10/. if the cheque is issued, negotiated, or 
paid without being properly stamped.(^) The 38th sec- 
tion of the statute enacts that every person who issues, 
negotiates, presents for payment or pays any bill ot 
exchange (which, of course, includes a cheque as before 
mentioned) liable to duty, and not being duly stamped, 
shall forfeit the sum of 10/. ; and the person who takes or 
receives from any other person such bill, not being duly 
stamped, either in payment or as a security, or by 
purchase or otherwise, shall not be entitled to recover 
thereon, or to make the same available for any purpose 
whatever. 

Cheques exempted from Stamjt Duty , — The Stamp Act, 
1891, (/t) exempts any draft or order drawn by any banker 
in the United Kingdom upon any other banker in the 
United Kingdom, not payable to bearer or to order, and 
used solely for the purpose of settling or clearing any 
account between such bankers ; any letter written by a 
banker in the United Kingdom to any other banker in 
the United Kingdom, directing the payment of any sum 
of money, the same not Ijeing payable to bearer or to 
order, and such letter not being sent or delivered to the 
person to whom payment is to be made, or to any person 
on his behalf ; also a draft or order drawn upon any 
banker in the United Kingdom by an officer of a public 
department of the State for the payment of money out of 

(/) Royal Bank of Scotland v. Tottenham [1894], 2 Q. B. 715; 
approving Gatty v. Fry, 2 Ex. D. 265 ; 46 L. J. Ex. 608 ; livll v. 
0'Sulliva7i, L. U. 6 Q. B. 209; 40 L. J. Q. B. 141. An insufficiently 
stamped promissory note cannot be used as evidence of the receipt of the 
amount of the note (^Ashling v Boon [1891], 1 Ch. 668) ; but such a note 
may be put to a witness to refresh his meinory and obtain from him an 
admission of the loan : Birchall v. Bullough [1896], 1 Q. B. 325. See 
64 k 65 Viet. c. 39, s. 14 (4), and s. 38 (1). 

(a) 64 & 66 Viet. c. 39. s. 38 (1). 

(A) 64 k 66 Viet. c. 39, Sched. 1 ; “ Bills of Exchange,” exemption 2. 
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a public account ;(a) and all drafts or orders drawn by tbe 
Paymaster-General on behalf of the Court of Chancery in 
England or by the Accountant-General of the Supreme 
Court of Judicature in Ireland from all stamp duty. 

A receipt, although written on a duly stamped note or ' 
bill, requires a receipt stamp if for 2?. or upwards. But a 
mere writing by a hanker of his name written in the 
ordinary course of business upon a bill or note duly 
stamped, whether accompanied by words of receipt or not, 
is exempt ; as is also the writing of his name by a payee 
upon a draft or order if payable to order, (i) 


Non- 

existent 

and 

fictitiou.s 

payee. 


4. That the Cheque he made jm^ahle to Bearer^ or to 
Order, on Demand . — A cheque may be either payable to 
bearer or to order. When payable to bearer, by the nearly 
universal practice as regards bankers’ cheques a name is 
inserted, as of a person in whose favour the cheque is 
drawn ; and the convenience of this is obvious, for, by 
inserting the name or the word “ self,” and then adding 
“ or bearer,” either the payee in person, or any one to 
whom he may deliver the cheque, is competent to receive 
the cash for it, and the banker is bound to pay it. A 
cheque payable to Mr. A, B., without the words “ bearer ” 
or “ order,” is only payable to the particular person named, 
and he must himself go to the banker to get it cashed. 

That it is not indispensable to name an individual is 
shown by this, that a cheque drawn thus, “ Pay ship 
Fortun£, or bearer,” is valid, and may be sued upon by 
the bearer, (c) And a cheque payable to a fictitious or 

(a) 54 & 55 Viet. c. 39, Sched. 1 ; "Bills of Exchange,” exemption 9. 

(o) 58 A: 59 Viet. c. 16, s. 9. Qu<ere whether a bearer note endorsed by 
payee for any purpose requires a receipt stamp. A document issued by a 
to the Bank of England directing them to transfer from the account 
of the banker to the account of the Commissioners of Customs a sum named 
therein is a bill payable on demand within section 32 of the Stamp Act, 
1891, and is not a bill drawn in the United ICingdom for the sole purpose 
of remitting money to be placed to any account of public revenue within the 
meaning of the 10th exemption under " Bill of Exchange” in Ist Schedule 
to the Stamp Act, 1891, so as to be exempt from stamp duty : Committee 

of J^ndm Clearing Banktrs'^. Commissionera of Inland Revenue ri896l, 
I Q. B. 542. ^ 

(c) Grant v. Vaughan, 3 Burr. 1627 ; Gibson 7. Minet, 1 H. Bl. 609. 
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non-existing person maybe treated as payable to bearer. (tZ) 
And a non-existent person is not the less a “ fictitious ” or 
non-existent person within the meaning of the Act because 
at the time of drawing the plaintiff supposed him to be a 

real person.(tf) An instrument made payable to “ 

order,” the blanli never having been filled in, must be 
construed as payable to “ my oi'der that is, to the order 
of the drawer, and, if endorsed by him, becomes a valid 
bill of exchange.(/) 

It will be observed that a cheque is required by the 
Stamp Act, 1891, to be payable on demand ; it does 
not, however, follow that it need contain the words on 
demand on the face of it ; for if payable to bearer or to 
order, that makes it in law payable on demand. (^) And 
the addition of these words by the holder, without tne 
knowledge or consent of the drawer, will not vitiate the 
cheque, as they only express what the law implies.(/i) 

A cheque payable to bearer may be indorsed, and entitle 
the indorsee or a subsequent holder, to sue the indorser 
thereon.(z) A payee, however, writing his name on the 
back of a cheque, as an acknowledgment of payment, is 
not such an indorsement as subjects him to any liability. (!’) 

A cheque payable to order, when indorsed in blank, 
becomes payable to hearer. This class of cheques has 
been described as being the statutably privileged class of 
drafts, as will be evident by the following provision. (Q 

As to Cheques payable to Order on Demand , — By the 
Bills of Exchange Act, 1882, s. CO, when a bill payable to 

(d) Bills of Exchange Act, 1882, s. 7 (3) ^ 

(c) Clutton and Conijya/ny v. Attenborovyh [1895], 2 Q. B. 306. See 
also Bank of England v. Vagliano Bras. [1891], A. C. 107. 

(/) Chamberlain t. Young [1893], 2 Q. B. 206. As to conditions 
necessary to render a cheque not negotiable, sec National Bayik v. SilUe 

[1891], IQ. B. 435. ^ ^ 

(^) Hare v. Copland, 13 Ir. Corn. Law Rep. 426. See also Bills oi 

Exchange Act, 1882, s. 10. 

(h) Aldous T. Cornwall, 9 B. & S. 607 ; 37 L. J. Q. B. 201. 

(i) Keene t. Beard, 8 C. B. (,N.s.) 372 ; 29 L. J. C. P. 287. 

(Jt) As to the necessity of stamping such a document as a receipt, see 
68 & 69 Viet. c. 16, s. 9 (1). 

(J) Per Christian, J., in ffarev. Copland, supra. 
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order on demand is drawn on a banker, and the banker 
upon whom it is drawn pays the bill in good faith and 
in the ordinary course of business, it is not incumbent 
on the banker to show that the indorsement of the payee 
or any subsequent indorsement was made by or under the 
authority of the person w'hose indorsement it purports to 
be, and the banker is deemed to have paid the bill in due 
course, although such indorsement has been forged or 
made without authority.(a) This section it will be seen is 
in etfect a re-enactment of section 19 of the Bankers Relief 
Act, 1856, (i) so far as it relates to cheques, but it probably 
applies equally to inland and foreign bills drawn on demand, 
thus extending the pro%dsion of the Act of 1856, which 
only applied to inland bills. 


It is only the banker who is protected by this section, 
and not a third party who cashes such cheque ; therefore, 
if the indorsement of the name of the payee to whose order 
It was made payable is a forgery, such third person will be 
liable to refund the amount of it to the true owner.(c) 
Mere negligence in the custody of a draft, or in its 
transmission by post, will not disentitle the owner of it to 
recover the draft or its proceeds from one who has wrong- 
fully obtiiined possession of it. Negligence to amount to 
an estoppel must be on the transaction itself, and be the 
proximate cause of leading the third party into mistake, 

Bafrfo?'bI^ke?a‘'to however, it would probably not be 

and to be indorsed bv thl pijrportmg to be drawn by a coatomer 

both signatures 7/ genuineness of 

^ hddTbTS 

Tfnv vtre ^rr ^ 

Bills of Exchange Act!'l882 ® the 

Cli^eqne %ank, D ^ 78 ^-^ 45 ^L^T^ h > ■^J'^nold v. 

Ex.D. 368 ; 35 L J Exch 7A’ S' ^nkett, 1 

lAmited v. Bank of Livernool London and River Plate Bank^ 

held that when a Wll be ^ ™ 

m good faith, if such an interval of u'm? j payment and is paid 

the holder may hare been altered elapsed that the position of 

horn the holder although paid cannot be recovered 

forgeries. ’ ^*^*'°'^®** indorsements on the biU subsequently prove to U 
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and also must be the neglect of some duty, which is owing 
to such third person or to the general public.(t?) 

An indorsement purporting to be by the agent of the 
person to whose order the cheque is payable is within the 
Act of 1856. (^) Bankers in London resolved in 1868 to 
pay cheques indorsed by procuration, except in special 
cases, without guarantee, and they have followed this 
practice to the present time. 

5. The Cheque must hear the Draivers Signature . — 
Signature does not necessarily mean subscription, or 
writing the full name at the foot of the document ; if the 
name appears in any part of the cheque, so as to show who 
it is that orders the payment, that will be sufficient to 
authorise the bankers to pay, providing the handwriting is 
that of their customer of the name stated. For the 
reason of requiring signature vdll be thus satisfied ; for 
adequate means of identification by the handwriting will 
be afforded.(/) 

Thus a cheque would be good which, instead of being 
subscribed with the name of the drawer, as in the form 
above given, was expressed thus : — “ I, John Stiles, 
desire you to pay,” &c. ; and was properly addressed, 
&c. ; or thus : “ Mr. Stiles desires Messrs. Holdfast to 
pay,” &c. ; for in either case, being written by the person 
drawing, the cheque would contain sufficient means of 
identification. 

An illiterate person must draw a cheque, by placing his 
mark, in the usual place of writing a name and style, on a 
cheque, the body of the cheque being filled up in the usual 
manner.(^) 

(<i) Arnold v. Cheque Banh^ su^ra, 

(o) Charles t. Blackwell, 2 C. P. D. 151. See also Bissell v. Fox, 53 

L. T. 193, 

C/) Taylor v. Bobbins, 1 Strange, 399 ; Saunderson v. Jackson, 2 

B. & P. 238. 

(fl) Per Maulb, J., in Serrell v. Derbyshire, ^'C., Railway Company, 
19L.J. C.P. 373; 9 C. B. 827. 


Marksman . 
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Who may he Drawers — Executors^ and Administators . — 
Executors, however numerous, are regarded in law as an 
individual person ; and, therefore, the acts of one of them, 
in respect of the administration of the effects, are deemed 
to be the acts of all. Hence payment to one is payment 
to all ; it follows, therefore, that if several executors have 
a fund standing in their joint names at a banker’s, payment 
of a cheque signed by one of them will discharge the 
banker as to all.(a) So it would be, although the ex- 
ecutors were acting under a forged will.(^) But if one 
of several executors draws a cheque the bankers may 
refuse to cash it if they have received notice from one of 
the others not to part vdth the money.(c) 

So a payment of the cheque of any of several admini- 
strators, made bond fide^ would discharge the banker, 
although a will should afterwards be found.(i?) 

So a payment of the cheque of a surviving administrator 
of several, exonerates the banker : in a case where such 
survivor drew out a fund and absconded, the loss fell on 
the estate of the deceased administrator.(e) 


Trustee in Bankruptcy. — Under the Bankruptcy Act, 
1883, (/) a single trustee now represents the interests of 
the creditors, to whom, when appointed, all property of 
a bankrupt passes. A banker, therefore, having in his 
hands funds of the bankrupt, is justified in paying the 
same to the trustee. The creditors may, by section 84 (1), 
if they think fit, appoint more persons than one to the 
office of trustee, and where more than one is appointed, 
they shall declare whether any act required or authorised 
to be done by the trustee is to be done by all or any one 

(fl) Ex parte Righy, 19 Vcs. 463 ; Can v. Read, 3 Atk. 695. 

(J) Allen V. Bundas, 3 T. K. 125. 

(p) fi'awnt T. 2 Hare, 413. 

(N?.) 2 Ld. Kaym. 1210 ; Prosser v. Wagner, 1 C. B. 

(e) Clough V. Bond, 3 M. & C. 490. 

(/) 46 & 47 Viet. c. 62, a. 21. 
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or more of them, but all shall be joint tenants of the 
property of the bankrupt. 


Agent,— kjo. agent, though unauthorised to draw or 
indorse cheques in the name of his principal, can never- 
theless bind his principal by doing so, provided the drawing 
and indorsing of cheques is incidental to the business he 
is deputed to transact, and provided the party dealing with 
him has no notice of want of authority.(^) By the Bills 


of Exchange Act, 1882, (/i) a signature by procuration 
operates as notice that the agent has but a limited 
authority to sign, and the principal is only bound by such 
signature if the agent in so signing was wdthin the actual 
limits of his authority. In a recent case, however, it has 
been held that where an agent signed a cheque that pro^ ed 
in excess of his authority and the proceeds of the cheque 
had been used for the benefit of the principals, they 
■were liable to the plaintiffs for money had and received 
although they ■were not liable on the cheque.(z) 

An authority to draw does not of itself imply an authority 
to indorse.(jt) But where a confidential clerk is accus- 
tomed to draw cheques on his principal’s account, and has, 
on occasion at least, been authorised to indorse and to recei\ e 
money obtained by such indorsement in their name, a juiy 
is warranted in inferring that the clerk had a genci<d 
authority to indorse.(0 Where an agent ^ accepts or 
indorses “per, pro,” the taker of the bill is bound to 
inquire as to the extent of the agent’s authority. hen 
the agent has such authority his abuse of it does not affect 


a bond fide holder for value. (m) 

An agent is personally liable on a cheque diawn oi 


(s') See Howanl y. BaUlie, 2 H Bl. 618 ; \^yerfdl' v 

M. & G. 721 ; Edmunds v. BusJiell, L. R. J Q- 
Beveridge, L. R. 2 Sc. App. 183 ; Hogarth v. Wherleg, L. B. 10 O. i . oou. 

(h) 46 & 46 Viet. c. 61, a. 25. ^ ^ 

(0 Reidy. Rigl/yand Company [1894], 2 Q. B. 40. 

(fc) RoJnnson v. Yas’row, 7 Taunt. 456. 

Prescott 7, Elinm, 9 Bing. 19. naaa-i Ann 

(m) Bryant Powisand Bryant v. Banque du Pouple [1893], App. ca . 

170. 
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indorsed by him, unless he signs it in such a manner that it 
appears on the face of it, to be drawn or indorsed by him 
on behalf of another. (a) And by section 26 of the Bills 
of Exchange Act, 1882, the mere addition to his signature 
of words describing him as an agent, or as filling a repre- 
sentative character, does not exempt him from personal 

If a person signs a bill or note in the name of another, 
without that other’s authority, though, it would seem, he 
does not render himself liable to an action on the bill or 
note, he may, nevertheless, be sued on the implied contract, 
that he had the authority he so represented himself as 
possessing :(!/) and if he has been guilty of fraud, an action 
for fraiidulent misrepresentation will also lie.(c) 



Married Women . — A married woman cannot deposit 
money (other than that belonging to her as her separate 
estate) with a banker and draw cheques thereon, except as 
agent or with the implied assent of her husband ; and the 
only effect of opening the account in the name of the wife 
alone is to show that the contract which the husband 
makes with the bank is a contract that they shall honour 
the cheques of the wife, so that supposing the wife drew a 
cheque, and the bankers refused to honour it, and an action 
was brought against them for doing so, the action could 
only bo brought in the name of the husband, Money, 
however, deposited in a bank by a husband in the joint 
names of himself and liis wife, to be a provision for her in 
case of his death, will upon his death become the absolute 
property of his wife,(e) though if the deposit is made 
with no such intention, but only for the sake of con- 


(a) Leadhittcr 
4 Ex. 106 ; Mare 
6 Q. B. 361. 


V. Farroxa^ 5 XI. & G. 345 ; Alexander v. Sizer. L. K. 
V. Ckax'les, 25 L. J. Q. B. 119 ; Dutton v. Marsh, L. R. 


Collen V. Wright, 7 E. & B. 647 ; 


(«») Randall v. THmen, 15 C. B. 786 
Kelncr v. Baxter, L. R. 2 C. P. 174 

L. T? 2^6a ® L. J. Ch. 282 ; 28 


(O Williams V. Davies, 33 L. J. Prob. 127. 
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venienoe, it is otherwi3e.(/) A married woman is liable 
to the extent of her separate estate on all contracts (which 
would include liability as a party to a bill or note) entered 
into by her otherwise than as agent, whether at the time, 
of contracting she have or have not separate estate, and 
such contract will bind all her separate estate which she 
may have when the contract is made or which she may 
become possessed of or entitled to subsequently.(^) A 
creditor can, therefore, satisfy his judgment out of any 


separate estate the married woman may have and it is 
immaterial at what time she acquired it ; the onus of 


proving that she had such estate is on the person seeking 


to enforce the judgment. 

By the Married Women’s Property Act, 1882, (/() eveiy 
woman married after the passing of the Act is entitled to 
hold and dispose of as her separate estate all real and 
personal property which belonged to her at the time oi 
her marriage or is acquired by her after her marriage, 
including any earnings, money, and property gained or 
acquired by her in any employment, trade, or occupation 
in which she may be engaged, or which she may be carrying 
on separately from her husband, or by the exercise of any 


literary, artistic, or scientific skill.(i) 

A married woman may thus open and keep a banking 
account, and make binding contracts with her banker, 
which will be enforced against her separate estate. (^•) A 


(/) Manhal v. Mwcll, L. R. 20 Eq. 331 ; 44 L. J. Ch. 604. 

56 k 57 Viet. c. 63, s. 1. ReverRing Stogden v. Lee [1891], 1 Q. B. 
661 ; Palliser v. Gurney, ‘1^ Q. B. D. 619 ; and Deakin v. Lakiti, 3U Ch. D. 
169, A creditor who has contracted with a married woman ou the .strength 
of her separate estate cannot touch it until he has got judgment against 
her, Rohimon v. Pickering, 16 Ch. D. 6G0. As to agency for husband, 
Me Lehenkani 7. Mellon, 6 App. Caa. 24. 
ih) 46 Sc 46 Viet. c. 75, 

(i) Uuder the correaponding section in the Act of 1870, see Ash worth r. 
Ovtram, 6 Ch. D. 923 ; 46 L. T. 687 ; 25 W, K. 896 ; Thompson v. Bennett, 

6 Ch. D. 739 ; 46 L. T. 803 ; 25 W. R. 862 ; Loecll v. Nt wton, 4 C. P. D. 

7 } 27 W, R. 366 ; Buncan v. Catkin, L. R. 10 C. P. 6-^4 ; 44 L. J. C. P. 
896 ; Limley t. Timvis, 28 L. T. 608 ; 21 W. R. 494 ; In re Tharp, 3 

Ch.p.69; 36L.T,293. ^ . x « . 

(t) The London Chartered Bank of Australia 7. Leinpriere, L. K. 4 

P.C. 672; 42L.J. P, C. 49, 
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married woman, moreover, by section 12, is empowered to 
maintain an action in her o\vn name, to recover and secure 
her separate property, and generally has conferred upon 
her the same civil and criminal remedies as are possessed 
by a feme sole. Under the corresponding section in the 
Act of 1870, a married woman has been held to be 
entitled to an action against a banker for not honouring 
a cheque drawn upon her separate estate deposited 
with him, and it is submitted that such an action would 
still lie.(«) 

A woman who is judicially separated from her husband 
is for the purposes now being considered deemed to be a 
feme soIe.(b) 


Tmstees . — In the case of trustees in general, or any 
other body of persons not being in partnership, having 
])laced money to their joint account with bankers, the 
latter are, by the nature of the relation between banker 
and customer, as regulated by the usage of banking, 
entitled to have assurance that each of the trustees, or 
each of the body of persons, assents to and authorises the 
money being paid out, and therefore, in such case, the law 
is that each trustee, or each of such body, must sign the 
cheque, or the bankers may refuse to pay it ; for they 
will not be discharged if they do pay it, except where, 
subsequently to the deposit, the drawer has become alone 
entitled to receive the money, or the bank has received 
authority to honour the signatures of some only, or by 
express agreement between the parties.(c) 

A\ here one of such trustees has absconded, so that his 
signature cannot be obtained, equity will relieve by making 


(a) Summern v. City Banh, L. R. 9 C. P. 580 ; 43 L. J. C. P. 261 ; see, 
also, on same section, Roberts v. Evans, 7 Ch. D. 830; 47 L. J. Ch. 469 : 
Hancocks v. Lahlache, 3 C. P. D. 197 ; 47 L. J. C. P. 614. 

^ 25, 26 ; see also Waite v. iVorland, 38 

Lh. D» 135« 

(c) Innes v. Stej)hc7ison, 1 M. & Rob. 145 ; Husband v. Davis, 20 
L. J. C P. 119 : 10 C. B. 640 ; Stans v. Harsh, R. & M. 364 ; Lee 7 . 
M. icM. 160. ' 
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an order that the hankers shall pay the cheque of the 
remaining trustees.(^^) 

Partners, — In the case of partners haviiig a joint account 
with a banker, (e) 

‘‘ There is no doubt that the act of every single partner 
in a transaction relating to tho partnership binds the 
others,” where there is no collusion or crassa imjlujentiay 
on the part of those in whose favour the act is done.(j/‘) 
Therefore, in the absence of any special agreement, 
fixing the mode in which cheques should be drawn upon 
the partnership fund, in his hands, the banker would be 
bound to honour cheques (not post dated) drawn in the 
partnership name,(^') but not otherwisc.(A) 

If the name of the firm is inaccurately stated, it would 
seem that the banker ought not to cash the cheque without 
inquiry ; for such a defect would probably be considered 
by a jury as sufficient to awaken the suspicion of a prudent 
man, unless it were shown that such departure iroin the 
proper style was habitual on the part of the member of 
the firm in whose handwriting the cheque had the appear- 
ance of being drawn, or unless it were agreed upon, 
between the banker and the partnership, that he should 
honour cheques so drawn.(0 

If one partner in a firm draws a bill in breach of the 
partnership agreement, the firm is nevertheless liable if 
the holder has, at the time of taking the bill, no notice 
that the bill is drawn in violation of the agreement, and 
can show that he gave value. (^) But if it can be shown 
that the holder has notice, or if in cases where no such 

ftZ) Ex parte Hunter.^ 2 Rose, 363 ; 1 Mcr. 408. 

(e) See also chapter on “ Common Law Partnerships.” 

(/) Per Lord Mansfield, C.J., Uopc v. Cast, 1 East, 53. See also 
63 ic 64 Viet. c. 39, ss. 5, 6. 

C9) Forster v. Machreth, L. R. 2 Ex. 1C3 ; Byles on ” Bills,” 50 

(16th ed.). , , 

(A) Kirk V. Blurton, 9 M. & W. 284 ; Emhj v. Lye, 15 East, 7 ; \iclwl- 
ton V, JUiokettt, 29 L. J. Q. B. 65. 

(i) See Kirk v. Blurton, supra ; Sheppard v. Dry, Byles on ” Bills, 
61 (15th ed.) ; per Tindal, C.J., Baiuden y. Uowell, 3 M. 4: G. 641 ; 
Wintle T. Crowther, 1 C. 4c J. 310. 

(A) Hogg v. Skeen, 34 L. J. C. P. 163. 
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partnersilip agreement exists between the partners, the 
other members of the firm give him notice that they will 
not be responsible for bills of their co-partners, the firm is 
not liable, though the bill be given in the course of part- 
nership business.(a) 

If the name of a partnership firm be merely the name 
of an individual jmrtner, proof that he signed such name 
to a bill of exchange is not enough to make the firm liable 
on the bill. To establish the liability, the holder of the 
bill must further prove that the signature was put to it 
by the authority and for the purposes of the firm.(/>) A 
partner has no implied authority to bind his firm by 
issuing acceptances in V)lank.(e) 

A question, however, may arise, whether one partner 
could not bind the partnership, by signing, under the 
general authority conferred by the partnership, the names 
of all the partners, though the style of the firm did not 
consist of those names,(^/) 

AVhere accounts are kept at a bankers by a firm, each 

partner having a right to draw cheques, and also by the 

individual partners of the firm, it is not the duty of the 

bankers to inquire into the propriety of any transfer of 

funds which may be made from and to the different 
accounts.(^’) 

Upon the death of one partner in a firm, having an 
account at a bankers, the surviving partner has a right to 
draw cheques upon the partnership account.(^) 

If one of two partners opens an account with a bank in 
his own name, this is not conclusive to show the account to 
e IS soiel} , the banker may prove that the partner was 
acting as agent for the firm, in so opening the account ; but 
he mere fact of the money deposited being partnership 


« Viet. 0. 39. s. 8. 

Roalrth ^Tfil ^ Company t. BeaU<m, 5 C. P, D. 109. 

339^ ?39 l!V 75 ; ' r" M8 ^ Q' »• 

3 C. B, 792, 794 ; Sogavtk v. 

(0 /A T. Charlton, 8 Ch. D. 444. 
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property is not sufficient to show this, in an action by the 
other partner for dishonouring his cheque.(/) 

There is no implication of law fi'om the mere existence 
of a trade partnership, that one partner has authority to 
bind the firm by opening a banking account on its behalf 
in his own name.((/) 

What has been said respecting partners signing cheques 
relates only to persons who are known to the bankers to 
be members of the firm, and not to partners who are not 
so known ; for a banker would not be bound to honour the 
cheque of a dormant partner, whom he did not know to be 
jointly interested in the fund with the others, although he 
were satisfied of the genuineness of the signature, and he 
could not, therefore, safely do so until he had got the 
authority of the firm.(/i) 

The name in the pass-book is not conclusive that the 
bankers contracted with that person alone.{r) 

Where two houses of business are partners in a par- 
ticular transaction, and have a joint sum to the account 
of the transaction in the hands of a bank, payment of 
the cheque of one house, out of that fund, is payment to 

both. 


Corporations,— a corporate body has a deposit at 
a bankers’, it is in accordance with strict principles to lay 
down, that the bankers would not, at common law, be dis- 
charged by payment of a cheque that was not under the 
common seal, or signed by some officer of the corporation, 
whose signature the bankers were authorised to honour, 
by authority expressly given in an instrument under the 
common seal ; but in most cases of statutory corporations 
power is given to three directors, or to a finance committee, 
or to other officers or persons designated in the act, to draw 
and sign cheques, &c. In such cases the cheques ought to 


(/) Cooftd V. 2 Exch. 746. ^ ^ ^ ^ .. t t r P 249 

\o{ Alliance Bank r. Kearsley, L. R. 6 C. P. 433 ; 40 L. J. C. F. 


(h) See per Paekb, B., Cooke v. Seeley^ 2 Exch. 74J. 

(i) Sitnty. Bondy 5 B. A Ad. 389, 

G. 


D 
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Companies 


bear the signature (and, where that is required, the counter- 
sign) of all the parties designated.(a) 

“ A banker,” it has been said, “ dealing with a company 
must be taken to be acquainted with the manner in which, 
under the articles of association, the moneys of the com- 
pany may be drawn out of his bank for the purposes of the 


company 


and the banker must also be taken 


to have had knowledge, from the articles, of the duties of 
the directors, and the mode in which the directors were to 
be appointed. But after that, when there are persons con- 
ducting the affairs of the company in a manner which 
appears to be perfectly consonant with the articles of 
association, then those so dealing with them, externally, are 
not to be affected by any irregularities which may take 
place in the internal management of the company. They 
are entitled to presume that that of which only they can 
have knowledge, viz., the external acts, are rightly done, 
when those external acts purport to be performed in the 
mode in which they ought to be performed.”(6) 

So, bankers who have funds of a company (formed under 
the Companies Act, 1862) in their hands may (acting bond 
fide) lawfully honour the cheques of the directors of the 
company, signed according to a form sent by them to the 
bank, without being bound, previously, to inquire whether 
the persons intending to sign as directors have been duly 
appointed to office, in conformity with the provisions of the 
memorandum and articles of association : thus, — 

W., in concert with some friends and dependents of hi^, 
started a company called a mining company. The memo- 
randum and articles of association were registered. Sub- 


(a) See Serrell v. Derbyshire Railway Company, 19 L. J. C. P. 371 ; 
Halford v. Cameron Coalbrooh Company, 16 Q. B. 442. By section 91 of 
the Bills of Exchange Act, 1882, where an instrument or writing is 
required to be signed, it is snfficieut if it be scaled >rith the corporate seal, 
but it does not require that a bill or note of a corporation should be 
under seal. 

(&) Per Lord Hatheeley in Mahoney y. The East Holyford Mining 
Company. L. R. 7 H. L. 869, 894 ; 33 L. T. 383. See Royal British 
Bank Y nrquand, 6 R. & B. 327 ; Fountaine y. CarmaHhen Railway 
Company, L. R. 6 Eq. 316. See also Chapter on Companies.*' 
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scriptions were obtained tvoiu persons becoming share- 
holders, and these subscriptions were ])aid into a bank, 
which had been described in the pros]>ectuses of the com- 
pany, as the bank for the company. The bankers received 
a formal notice, signed by the person who described himself 
as the secretary of the coir.]iany, that they were to \y<\y the 
cheques signed by “ either two of the following three 
directors,” and countersigned by himself, in accordance 
with a “ resolution passed this day ; ami the names of the 
three persons described as directors, and their signatures 
were inclosed with the "resolution. The bankei> tiom 
time to time, while the business of the company appeared 
to be going on, received cheqm'S signed and countersigned 
as described, and <luly honoured tliem. When the fund 
had been almost entirely drawn out, the company "V'as 
ordered to be wound up. It then appeared that there 
never had been a meeting of shareholders, nor aiu appoint- 
ment of directors or of a secretary, but that the poisons 
who had got up the compaiiy had treated themselves as 
directors and secretary and appropriated the money obtained 
from the subscriptions : — Held, that the official liquidator 
could not recover from the bankers the amount of the 
cheques which, under the circumstances disclosed in the 
case, they had thus bond ji(h ]>aid ; and, also, that where 
those who draw and those who loud fide honour clieques 
intend them to operate on a certain account, no objection 
can afterwards be taken that that account is not specifically 

mentioned on the face of the cheques. (c) 

A direction given by persons who are directors of a 
company to their bankers, when the company had a balance 
in the hands of the bankers, to honour cheques drawn and 
signed in a particular manner, does not of itself impose 
upon the directors any personal responsibility as to those 
cheques ; and although the direction should continue to be 
acted on by the bankers after the company’s account has 

(o) Maho}iy v. The East Ilohjford Mininff Company, L. K. 7 H. L. 

869. 

G. 2 . 
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been overdrawn, will it entail on the directors who gave it 
any personal liability. Kor will it entail any such liability 
on those who, at a subsequent meeting of the board of 
directors, confirmed the minutes of the board meeting at 
which it was given, and who drew cheques in accordance 
with it, though the account was overdrawn when these 
latter cheques were issued ami lionoured.(a) 

By the Companies Act, 1802, s. 41, every company 
liaving its liability limited, either by shares or by 
guarantee, shall have its name mentioned in legible 
characters on all cheques or orders for money, purporting 
to be signed by or on behalf of such comi)any ; and by 
section 42, ii’ any director, manager or officer oi such com- 
j>anv 7 or an}' person on its bebull, signs, or authorises to be 
signed, on behalf of sucli comi)any, any cheque or order for 
money, wherein its name is not so mentioned, he shall be 
liable to a penalty of 50/., and shall further be personally 
liable to the holder of such cheque, or order for money, for 
the amount thereof, unless the same is duly paid by the 
company. 

Lunatics. — A party to a contract cannot avoid it on the 
ground of insanity at the time he entered into it, unless his 
insanity was at the time known to the other contracting 
party. The burden of proving both the insanity and the 
knowledge of it by the other contracting party lies upon 
the party seeking to avoid the contract.(//) 

In Stone's Case the plaintiffs were payees of a pro- 
missory note and the defendant was one of the drawers, 
and the jury found as a fact on the second trial that the 
plaintiffs were aware of the condition of the defendant at 
the time the note was signed, and, therefore, the Court held 
that the defendant was not liable. It would seem, there- 
to) Beattie v. Lord Ebvry, L. R. 7 H. L. 102 ; 44 L. J. Ch. 20 ; 30 
L. T. 581 ; 22 W. R. 897. 

(&) Imperial Loan Company v. Stone [1892], 1 Q. B. 599 ; Molton V. 
Carnroux^ 2 Exch. 487 G. 
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fore, that a banker is protected if he pays a customer s 
cheque, although that customer should be of unsound mind, 
unless the baiier was aware of the fact. 

Drunkards * — ^The same law is applicable to drunkards, (c) 
but the knowledge of the state of the defendant in such a 
case would, of course, be easier proved than in the case of 

a lunatic. 

Infants * — It seems very doubtful whether an infant can 
draw a valid cheque. A banker, therefore, who cashes the 
cheque of an infant does so at his own risk, for an infant 
cannot give a legal discharge.(ii) An acceptance by an 
infant of a bill, although for necessaries, is absolutely 

void, {e) 

It is, perhaps, needless to state that the drawer of a 
cheque may at any time direct his banker to refuse pay- 
ment, and the banker will not incur any liability by acting 
in accordance with such instructions. 


(c) Gore y. Gihifon, IH M. & W. 623 ; 14 L. J. Ex. l.)l. ^ ~ 

See per Lord Abinger, C.B., in Culland v A W. 31. 

(e) In re Soltyhoff ; ExpaHe Margrett [1891], 1 y. 13. 413. 
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CHAPTER III. 

MODE OF PAYMENT OF CHEQUES. 

In ichat Coin or Holes may Cheques he legally paid hy 
Bankers . — For a cheque not exceeding in amount forty 
shillings a tender of payment in silver is good.(a) 


Legal 

tender. 


Prohibi- 
tion of 
other coins 
and 
tokens. 

Contracts, 
&c., to be 
made in 
cunrenej. 


Defacing 
light gold 
coin. 


Defacing 
gold, silver 
or copper 
coin. 


(ff) The Coinage Act, 1870 (33 Viet. c. 10, s. 4), enacts that a tender of 
payment of moiiey, if made in coins which have been is.sued by the Mint 
in accordance with the provisions of this Act, and have not been called in 
by any proclamation made in pursuance of this Act, and have not become 
diminished in weight, by wear or otherwise, so as to be of less weight than 
the enrrent weight, that is to say, than the weight (if any) specified as the 
least current weight in the first schedule to this Act, or less than such 
weight as may be declared by any proclamation made in pursuance of this 
Act, shall be a legal tender— 

In the case of gold coins for a pa}’Tncnt of any amount : 

In the case of silver coins for a payment of an amount not exceeding 40/., 
but for no greater amount : 

In the case of bronze coins for a payment of an amount not exceeding 
IS., but for no greater amount : 

Nothing in this Act shall prevent any paper currency, which under any Act 
or otherwise is a legal tender, from being a legal tender. 

By section no piece of gold, silver, copper or bronze, or of any metal or 
mixed metal, of any value, shall be made or issued, except by the Mint, as a 

com or a token of money, or as purporting that the holder thereof is entitled 
to demand any value denoted thereon. 

ever)- contract, sale, paj-ment, bill, note, instrument and 

^ every tran^ction, dealing, matter and thing what- 

a mg to money, or involving the payment of or the liability to pay 

e.xecuted or entered into, done or had, shall be 

j entered into, done and had, according to the coins which 

^egnl tender in pursuance of this Act, and not otherwise, 

tho made, executed, entered into, done or had according to 

'T'’ or some foreign State. 

nroXur? A ^ realm is below the current weight as 

evprv norenn "'here any coin is called in by any proclamation, 

ten^rpH 1 li’ • ’ himself or others, cut, break or deface any such coin 

thp Pftj-mont, aud the person tendering the same shall bear 

not brlnwthp defaced in pursuance of this section is 

the Dorson piitt; ' or has not been called in by any proclamation, 

Davment arporriuf’ or defacing the .same shall receive the same in 

this section mn 1 ^ V ^onommation. Any dispute that may arise under 
this section may be determined by a sommar/ proceeding. 

ffold^ silver or tender of payment in money made in 

word’s thereon defaced by being stamped with any name or 
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Above forty shillings, and up to and including 5/., gold 
appears to be the only legal tender ; for it is only in case 
of snms above 61 . that Bank of England notes are at 
present a legal tender. 

With respect to snms above 5/., the following is the 
subsisting law : — By 3 & 4 Will. 4, c. 98, s. 6, a tender 
of a note or notes of the Bank of England, expressed to 
be payable to bearer on demand, shall be a legal tender to 
the amount expressed in such note or notes, and shall be 
taken to be valid as a tender to such amount, for all sums 
above 5Z., on all occasions on which any tender of money 
may be legally made, so long as the Bank of England 
shall continue to pay on demand their notes in legal coin ; 
provided always, that no such note or notes shall be 
deemed a legal tender of payment by the governor and 
company of the Bank of England, or any branch bank of 
the governor and company ; but the governor and com- 
pany are not to become liable or be required to pay and 
satisfy at any branch bank of the governor and company 
any note or notes of the governor and company not made 
specially payable at such branch bank ; but the governor 
and company shall bo liable to pay and satisfy at the 
Bank of England in London all notes of the governor and 
company, or of any branch thereof. 

By 8 & 9 Viet. c. 38, s. 15, which was passed for the 
purpose of removing doubts as to the extent of the opera- 
tion of 3 & 4 Will. 4, c. 98, the notes of the Bank of 
England were declared not to he a legal tender in Scotland, 
although they may circulate in Scotland. So, by 8 & 9 Viet, 
c. 37, 3 . 6, Bank of England notes were declared not to be 
a legal tender in Ireland, although there is nothing to 


prohibit their circulation in that country. 

Therefore a cheque for 100/. may be cashed at any 
bank but the Bank of England or one of its branch banks, 
in the following manner, without the banker incurring 
liability, for refusing to honour the cheque or otherwise. 
He may pay 40^. in silver ; he may and must pay the next 
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3/. in gold ; the remaining 95?. he may pay in gold or 
in Bank of England notes “expressed to he payable to 
hearer on demand/’ which therefore must not he made 
specially payable at a branch bank, it is apprehended, but 
must be the ordinary Bank of England notes, payable at 
the Bank of England in London, otherwise the payee of 
the cheque might refuse them, and the drawer might 
recover damages in an action against the banker for 
refusing to honour his cheque. 

A depositor’s cheque must be paid at the Bank of 
England, or one of its branch banks, in gold, for sums 
above 405., if he insists upon it, provided the whole amount 
demanded above 405. can be expressed in gold coin ; thus, 
21. IO 5 . can be paid with a half sovereign and 405. in silver ; 
21. 5s. with a half sovereign and 35s. in silver. 

If the above statement be correct, it will follow that a 


customer who draws a cheque for 100?. on his banker, or 
the bearer, can only demand 3?. of it to be paid in gold ; 
and so of any cheque for a greater sum than 100?. ; and 


the same is obviously the case of any smaller sum down to 
51., and so mutatis mutandis of sums under 5?. and above 


4 O 5 . The almost uniform custom of bankers to consult 


the pleasure of the payee or bearer, as to how he wishes 
to have the cash paid over to him, is merely a matter of 
courtesy, and in no respect, except as above mentioned, 
obligatory on them. 


Counterfeit Coin .- — Where the banker innocently makes 
the payment in bad coined money, the payee taking it in 
payment without objection at the moment, that is before 
the transaction of the presentment and payment can be 
considered as fairly at an end, cannot afterwards complain, 
and must bear the loss, for he takes it at his peril ; and 
ha\ing once recognized it as money, cannot afterwards be 
aUowed to say it is not so. This, which is the general rule 
applicable wherever a debt is paid in coin, seems to rest on 
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satisfactory grounds ; for there are various and well-known 
tests which may readily be applied for the purpose ot 
ascertaining the goodness of money, as weighing, ringing, 
&c. ; and, moreover, it would obviously open a door to 
fraud, and endless confusion and delay of business, if the 
payee of a debt were allowed to say “ such and such coins 
were received in payment from the debtor and were bad ; 
their amount must be paid over again.” In most instances, 
this would be to place the debtor, who would be without 
any means of showing that the coins ho paid with were 
other than those which the creditor alleges to be false, at 
the mercy of the latter. The principle, therefore, that a 
loss which must fall upon one of two innocent parties, shall 
fall upon that one whose conduct has given rise to it, 
seems to apply here, and to show the propriety and justice 
of ruling that the payee who might, but did not, apply 
some test, or take the objection at the proper time, is for 
ever concluded. If the banker, upon the objection being 
made, at the right time, should insist that the money is 
good, and refuse to change it for other coins, the payee 
ought to request him to put some private mark upon the 
money, and perhaps to place it in the hands of some third 
person, until it could he assa3'ed, or other decisive means 
taken to ascertain its real value. 

In forged Bank of England Notes . — But if the cheque 
is cashed in forged Bank of England notes the paj'ment is 
a nullity ;(a) and the law appears to he that, in strictness, 
the drawer might recover damages from the banker tor 
dishonouring his cheque, although the banker was ignorant 
when he tendered the bank notes that they were spurious ; 
for the payee of the cheque may certainly treat the debt 
due to him from the drawer as unpaid, and may recover it 
from him ; and consequently the drawer may recover from 
the banker according to the rule already stated, that when 

(d) See per Littlebale, J., in Camidge v. Allenby, 6 B. & C. 385. 
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a loss must fall upon one of two innocent parties, the 
sufferer must be the party whose conduct has most imme- 
diately led to it ; and here the banker is guilty of laches 
and negligence in not ascertaining the genuineness of the 
bank notes before he tenders and passes them. 

As there is no privity between the bearer and the 
banker, and the former is merely the hand into which the 
banker is directed by the drawer to pay the debt which 
the banker owes to him (the drawer), and the order of the 
drawer cannot operate to make the banker debtor to the 
bearer, of course the bearer cannot sue the bankei* for 
non-payment, unless in an unusual case of the banker’s 
accepting the instrument.(a) 

In Bills of Exchanrje, Country Bank NoteSy — Where 
payment is made by the banker in bills of exchange, country 
bank notes, or other negotiable instruments, it becomes 
necessary to consider the relationship of the parties between 
whom the dispute has arisen. Tt is submitted that the 
i'ollowiug is a summary of the law as it at present stands : — 


1. .rls between Banker and Drawer. — If a customer in 
payment of his cheque receives from his bankers a bill of 
exchange or other negotiable instrument, to which the 
hankers are or make themselves parties^ an action on the 
instrument wiW lie against the bankers, on the same being 
dishonored, pro\dded the customer has taken the usual and 


necessary steps in respect of due presentment and the 
giving of notice of dishonour. If the customer is guilty of 
laches in this respect, the banker is discharged from all 
further liability.(^) If the bankers have given him a 
banker’s note made by themselves, and subsequently fail, 
the customer can prove against their estate.(c) 

But when the customer takes a negotiable instrument 
to which the bankers are not parties, and which they do 


(а) Bellamy y. Marjoribanh,, 21 L. J. Ex. 77 ; 7 Exch. 389. 

(б) Brtdger Y. Berry, 3 Taunt. 130. See 3 & 4 Anne c 9 s 7 
tf) < he Guardians of Lichfield Union v, Orem, 26 L. J. Ex'. 140. 
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not endorse and the same is subsequently dishonoured and 
not paid, no action will lie against them on the instrument ; (f?) 
though they are not discharged from the obligation to pay 
the amount of the customer’s cheque (such negotiable 
instrument having been given in respect of a pre-existing 
debt) unless the customer has been guilty of laches.(^') 

An d by the Bills of Exchange Act, 1882, s. 58, sub- 
sect. 3, a transferor, by delivery of a bill, is made to 
warrant to his immediate transferee, being a bolder for 
value, that the bill is what it purports to be,(/’) that he has 
a right to transfer it, and that at the time of transfer he 
was not aware of any fact which rendered it valueless.(^) 

2. As between the Drawer and Payee. — If the payee of a 
cheque elects to receive from the bankers in payment ot 
the cheque a bill of exchange or country bank-note, or 
other negotiable instrument, instead of cash, the debt 

O' 

between him and the drav/er is discharged whatever hap- 
pens. (/i) Where, however, the bank is directed by their 
customer’s cheque to pay only in bills or promissory notes, 
which the payee, having no option, accepts, the liability ot 
the original debt revives on the subsequent dishonour ot 
the bills or notes.(0 

3. As between Banker and Payee. — If the payee receives 
from the banker, by way of payment of the cheque he 

(i) BUIb of Exchange Act, 1882, b. 58. 

(0 See Byles on “Bills,” 13th e«Ut., Chapter xii., on “Transfer; 
Ca/midge v. Allenby, 6 B. & G. 373 ; Ward v. J'kang, 2 Lord Raym. 
928 ; Guardians of LicJtJirld Union v. Green, supra. “ Taking a note 
for goods sold is a payment, because it was part of the original contract, 
but paper is no payment, when there is a precedent debt ; for when such a 
note is giycn in payment, it is always taken to be given under this con* 
dition, to be payment, if the money be paid thereon in convenient time: 

Holt, C.J., in Ward v. Erans, supra, 

(/) Qompertz v. Bartlett, 23 L. J. Q. B. 65 ; Pooley v. Brown, 31 
L. J. C. P. 134 ; Leeds Bank\. Walker, 11 Q. B. D. 8i. « c 

(^) Camidge v. Allenby, supra ; Smith y. Mercer, L. K. 3 Ex. ul. So 
in the case of a country bank-note, if the banker is aware that the country 

bank bos stopped payment. , -r. /i i « 

(k) Vernon y. Bouxerie, 2 Show. 296 ; Smith v. Ferrand, 7 B. & C. 19 ; 

Strong y. Haxt, 6 B. 4c C. 160. 

(0 Marshy, Peddar, 4 Camp. 267. 
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holds, a bill of exchange, or other negotiable instrument, 
to which the banker is, or makes himself, a party, he may 
sue the banker on the instrument in the event of dishonour 
or non-payment, provided he does all that the ordinary 
holder of such a security has to do ; if he omits any of the 
requisite formalities the banker is discharged. If he 
receives a negotiable instrument to which the banker is 
not, or does not make himself, a party, the banker is not 
liable on the instrument, (a) nor would he be liable 
otherwise, (/>) except under the sub-section above cited. 

Cashing over the Counter , — Where a cheque is cashed 
over the counter, the money ceases to be the money of 
the banker, and he cannot revoke or recall the payment, 
although he should immediately discover that the drawer^s 
account is considerably overdrawn. (o) ' 

Part payment of Cheque . — A bill of exchange may be 
accepted for part only of the sum for which it is drawn, (tQ 
but whether a banker, who has not sufficient funds of 
his customer in his hands to pay his cheque in full, is 
bound or justified in making payment in part, has not 
been determined in our courts. On principle, it would 
seem, that a banker would not be bound or justified in 
doing so.(e) 

(a) Bills of Exchange Act, 1882, s. 68. 

(J) Pydell V. Clark, 1 Esp. 447 ; Caviidge v. Allenhy^ supra. 

(c) Chamhers-r. Miller, 32L. J. C. P. 30 ; 3F.&E. 
202 ; Pollard v. Bank of England, L. R. 6 Q, B. 623. 

(rf) Wegersloffe v. Keene, 1 Strange, 214. 

(c) With respect to this point, Morse observes in his “Treatise on 
Banks and Banking, “ p. 257, “ If the bank has not funds enough to the 
credit of the drawer to pay his cheque in full, it is not obliged to make 
payment in part. Murray v. Judah, 6 Cowen, 490. Whether or not it 
would be justified in doing so may be questioned. There is no authority 
on the point. Nor would banks often try to exercise such a right. If 
they can do so, they are obviously bound to indorse the amount of the 
payment on the cheque, which would of course still remain in the payee’s 
hands, and which would otherwise on its face appear still to be good for 
the full value named in it, to the possible deception and loss of the drawer 
or of innocent third parties. But the better rule, perhaps, would be, to 
save misunderstandings and complications, that if a bank cannot pay in 
full, it not only may not, but must not, pay at all. The drawer has not 
requested it to make a part payment. He has demanded that it do a 
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It has already been stated,(/) that wIkmi th(‘re are not 
sufficient assets in tlie banker\s liands to pay a cbeqiu' in 
full, he should not say to the holder, not enough to meet 
it by such a sum,” and so enable the bolder to pay in the 
deficiency to the drawer's account, and obtain payment of 
the cheque to the prejudice of his other cr<Hlitors.(/') 


hands, and which would othcrwi.se on its face appear still to he gooil for 
the full value named in it, to the j)Ossihlc deception and loss of tlic drawer 
or of innocent third parties, lint the better rule, perhaps, would be, to 
save misunderstandings and complications, that if a Uiiik cannot pay in 
full, it not only may not. hut must not, pay at all. 1'hc drawer has not 
requested it to make a part payment. He has demanded that it do a 
certain act ; to wit, pay a certain sum of money on his account. Jf it will 
not do this act according to the terms of the authority einhodicd in the 
request, it l>y no means follows that it is autliorizcd to .suhstitutc for it a 
partial porfonnance. or in fact a materially different act. Power to pay 
only a part of a sum is not necessarily ini|ilied in an order, expressed 
without alternative, to pay that specific sum.” In Scotlaml the law is 
otherwise : see Bills of Exchange Act. 1X82, s. .‘8 (2) {JirUish Lmch Co. v. 
Cafruthen, 10 Keltic 028), and the banker must pay to the extent of the 


drawer’s balance. 
(/) Anti', p. 7. 
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CHAPTER IV. 

THE DISHONOURING BY BANKERS OF THEIR CUSTOMERS* 

CHEQUES. 

If a banker, having presented to him within banking 
hours a cheque, bearing the genuine signature of a cus- 
tomer whose funds in the bank at the time are sufificient 
to pay the amount for which the cheque is drawn, (a) 
refuses to pay, he is liable in substantial damages to the 
drawer ; but it will be a good answer to an action to recover 
damaffes^ if the banker can convince a jury that, although 
he had, in point of fact, funds of the drawer’s in his hands 
at the time of presentment of the cheque, yet that such 
funds had not been paid in long enough to have been in 
bis hands for a reasonable time before the presentment. 
What is a reasonable time before presentment must be 
ascertained by the jury in each case, by reference to its 
particular circumstances : e.g.^ the general magnitude and 
extent of the business at the bank, the pressure of busi- 
ness at the time, or on the previous part of the day in 
question, &c., &c.(/>) 

Also it is a defence to such action, that the drawer’s 
assets have been exhausted, by the payment of bills accepted 
by him payable af the bankers ; and it is not necessary 
for the bankers to show any special authority or any 
further order, than that contained in such acceptances, 
to enable them to pay the amounts due upon the bills.(c) 

fff) III the recent case of FontainC’Bcxson v. Paris Banhing Companyy 
8 T. L. U. 121, the Court refused to grant an injunction restraining the 

customer's cheques. As to when the amount is not 
suthcient to pay the cheque in full, see ym-#, p. 50. As regards the duty of 
one of several branches of a bank to honour cheques drawn upon another 
branch, sec chapter on “ Branch Banks.” 

ih) ^'hltaker v. Bank of Englandy 60 C. & l\ 70 ; 1 C. M. & R. 744 ; 
Marzettt v. U Uliams. 1 B. & Ad. 41.5. 

(c) Kymer v. Laurie, 18 L. J. Q. B. 218. See also The Agra and 
Masterman's Bank v. Hoffman, 34 L. J. Ch. 285. 
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The following case(^^) may serve to illnstrato the priiSrl 
ciples above laid down. On a certain day A. had standing 
in his name at his bankers a balance of 69/, IGjf. 6(/. About 
one o’clock on the same day, the sum of 40/. was paid 
into his account ; a little after three o’clock, a cheque 
drawn by him was presented for payment, the sum being 
87/, 7s. 6d. A clerk, after referring to a book, said there 
were not sufficient assets, but that the cheque might pro- 
bably go through the Clearing House. The cheque was 
paid on the following day. At the trial of an action, 
brought by A. against the bankers, no actual damage 
was proved to have been sustained by A., and the jury 
found a verdict for the plaintiff, with nominal damages ; 
the Court, however, refused to grant a new trial, as the 
dishonour of the plaintiff’s cheque by the bankers, having 
in their hands funds sufficient to meet it at the time, was 
of itself an actionable wrong entitling him to damages. 

“I cannot forbear to observe,'’ said Lord Tenterden, 
C.J., on the motion for a new trial, “that it is a discredit 
to a person, and therefore injurious, in fact, to have a draft 
refused payment for so small a sum ; for it shows that the 
banker had very little confidence in the customer. It is 
an act particularly calculated to be injurious to a j)ersoa 
in trade. My judgment in tliis case, however, proceeds 
on the ground that the action is founded on a contract 
between the plaintiff’ and the bankers, that the bankers, 
whenever they should have money in their hands Ixdong- 
ing to the plaintiff, or within a reasonable time after they 
should have received such money, would pay his cheques. 


(<Z) Marzctti v. Williams, 1 B. & Ad. 415 ; S. I’., Rolin v. Siaimnl, 14 
C. B. B95 ; 23 L. J. C. P. 148. In Ilolin \.Sfcwai'(l, winch was an action 
against bankers by a trader having assets in their hands fur dishonouring 
three cheques amounting in the aggregsite to 111^ 13.v., and no special 
damage was proved, the jury gave 500/. damages. The Court suggested 
that the parties might relieve them from giving any ultimate opinion, 
but intimated they inclined to think the damages very large, whereupon 
it was agreed by the parties to reduce them to 200/.; and the judgment 
waa entered up accordingly. As to the recovery of special damage, see 
Lariat v. Chirety, L. R. 5 P. C. 346. 
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and there having been a breach of such contract, the 
plaintiff is entitled to recover nominal damages.” 

And Mr. Justice Taunton said : “ The jury has found 
that when the cheque was presented for payment a reason- 
able time had elapsed to have enabled the bankers to enter 
the 40/. to the credit of the plaintiff, and, therefore, that 
they must or ought to have known that they had funds 
belonging to him. That was sufficient to entitle the 
plaintiff to recover nominal damages, for he had a right 
to have his cheque paid at the time when it was presented, 
and the bankers were guilty of a wrong by refusing to 
pa}*- it. Independently of other considerations, the credit 
of the plaintiff was likely to be injured by the refusal of 
the defendants to pay the cheque ; and as it was the duty 
of the defendants to pay the cheque when it was presented, 
and that duty w'as not performed, I think the plaintiff, 
who had a right to its being performed, is entitled to 
recover nominal damages. The case put in the course of 
the argument, of the holder of a cheque being refused 
payment, and called back within a few minutes and paid, 
is an extreme case, and a jury probably would consider 
that as equivalent to instant payment. That, however, is 
not the present case. Here the refusal to pay was not 
countermanded till the following day.” 

In order to justify a banker in refusing to honour a 
cheque of his customer, the customer being an executor, 
and drawing the cheque as executor, there must be a mis- 
application of the money intended by the executor, so as 
to constitute a breach of trust, and the banker must be 
cognizant of that intention ; and the existence of a personal 
benefit to the banker, designed or stipulated for as a conse- 
quence of the payment, would be strong evidence that the 
banker was privy to the breach of trust.(a) 

Where bankers had taken up bills for a customer on the 

Johri^on^ L. R. 3 H. L. Caa. 1. The same rule it is sub- 
mitted would apply to the payment of cheqncs drawn by other persons 
standing in a fiduciary position. ^ * 
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security of the produce of certain consignments, and by a 
course of dealing with him had permitted him to draw on 
his account current with them without reference to their 
advances on the consignments, they cannot, by charging 
his account with the advances, in the absence of express 
notice, treat it as overdrawn, and accordingly dishonour his 
cheques before the consignments are realized. (/>) 

By the Bills of Exchange Act, 1882, s. 75, the duty and 
authority of a banker to pay a cheque drawn on him by 
his customers are determined by a countermand of pay- 
ment, (c) or by notice of the customer’s death.(t/) Under 
the Bankruptcy Act of 1883, a banker’s authority to pay 
his customer’s cheque is, also, revoked by a receiving 
order being made against him, or by notice that he has 
committsd an act of bankruptcy.(^) 


Stale or Overdue Cheque . — Where a stale or overdue 
cheque (/) is presented to a hanker he is justified in not 
paying it without enquiry.(y) 

Effect of Garnishee Order . — And where a banker had 
been served with a garnishee order attaching all moneys in 
his hands belonging to the plaintiff, it was held that he 
was not obliged to honour cheques drawn by the plaintiff 
against the balance in lus hands over and above the judg- 
ment debt, and that his refusal to do so gave the plaintiff 
no cause of action. (A) 


(i) Cumming v. Shand, 5 H. & N. 95 ; 29 L. J. Ex. 129. Sec also 
Qarnett v. McKeioan, L. R. 8 Ex. 10; 42 L. J. Ex. 1 ; 27 L. T. 5G0 ; 
21 W. R. 67. The Agra and Mastermaa's Bank v. Hoffman, 34 L. J. 
Ch. 285. 


(c) Cohen v. Half, 3 Q. B. D. 371 ; McClean v. Chjdvedalc Bank, 9 
App. Cas. 95. 

{d') Upon tbc death of one partner in a 6rm having an account at a 
banker’s, the surviving partner has a right to draw cheques upon the part- 
nership acconnt. Backhouse v. Charlton, 8 Ch. D. 444. If a banker 
pays before notice the payment is good. Tate v, Sihhert, 2 Vcs. Jon. 118. 

(e) Sections 9, 49, and 168. 

Bills of Exchange Act, 1882, ss. 35, 36. 

Serle v. Notion, 2 M. L Rob. 461. 

Rogers v. Whitely, 23 Q. B. D. 586. 
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Action hy Married JVoman . — An action will lie by a 
married woman against a bank for dishonouring cheques 
drawn by her on her separate estate deposited with it.(a) 
In the case of a banker having some, but not sufficient, 
assets to honour his customer’s cheque, it would seem 
to be the practice in England for him not to honour the 
cheque pro ta»to, though whether he would be entitled in 
law to refuse to do so has never been judicially decided. 
By the Bills ot Exchange Act, 1882, s. 53 (2), a cheque in 
Scotland is made to operate as an assignment of the sum 
for which it is di’awn in favour of the holder, and in that 
country a banker would, under such circumstances have to 
meet the cheque so far as he has assets available.(A) 

nji'ect oj Dishonour on Holder of a Cheipie . — Where a 

cheque has been dishonoured b}- non-payment, notice of 

dislionour must be given to the drawer and each endorser, 

and every drawer or endorser to whom such notice is not 
given, is discharged. (c) 

Notice of Dishonour.— Notice of dishonour in order to 

be valid and effectual ninst be given in accordance with 

the rules mentioned in the Bills of Exchange Act, 
1882, s. 4!). 


T1 hen to he given. It may be given as soon as the 
cheque IS dishonoured, and must be given within a reason- 
able time thereafter. In the absence of special circum- 
stances notice IS not deemed to have been given within a 
reasonable time unless : 

( .) \\ here the person giving and the person to receive 

notice reside in the same place, the notice is 

given or sent off in time to reach the latter on the 
day after the dislionour. 


^ « I- 

W Bills of Exchange Act ^882 h’ 

Imbilitj on the cUeqne and on both from his 

T:«at. 130 t Prnc J v J,, U C?T( "s.) 728, ' 
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(h,) Where the person giving and the person to receive 
notice reside in different places, the notice is 
sent off the day after the dishonour, if there be a 
post at a convenient hour on that day, and if 
there be no such post on that day then by the* 
next post theroafter.(<?) 

When delay in giving Notice is E.vcvsed . — Delay in 
giving notice is excused where it is caused by circum- 
stances beyond the control of the party giving notice, and 
not imputable to his default, misconduct, or negligence. 
When the cause of delay ceases, the notice must be given 
with reasonable diligence.(^) 

When Notice dispensed xoith , — Notice of dishonour of a 
cheque is dispensed with,(^) when, after the exercise of 
reasonable diligence, notice as required by the Bills of 
Exchange Act cannot be given, or does not reach the 
drawer or endorser sought to be charged. 

It may also be dispensed with by a waiver express or 
implied ; and where the banker is, as between himself 
and the drawer, under no obligation to pay the cheque ; as 
where he has not been put in funds with which to pay it, 
the holder need not give notice of dishonour as against the 
drawer.(/) 

(Ji) Bilk of Exchange Act, 1882, a, 49, sub-sect. (12). 

(c) Bills of Exchange Act 1882, s. 60. 

(/) Carew t. Duckworth, L.R. 4 Ex. 313 ; v. Auxten, L. R. 10 

C. P. 689. 
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CHAPTER V. 


PRESENTMENT OF CHEQUES. 


ho^urs*"^ The Courts of law take judicial notice of what are hanking 
hours in the city of London. (a) What are banking hours 
in other parts of the metropolis, and in provincial towns, 
must be proved in each case in which the question becomes 
material. (fe) Government cheques are not payable at the 
Bank of England after three o’clock in the afternoon. By 
the Bank Holiday Act, 1871, the days appointed and kept 
as bank holidays will be excluded as days foi* the trans- 
action of business. A notice left at a bank after business 
hours only operates as notice to the bank from the time 

when in the ordinary course of business it is opened and 
read.(t') 

Wdlun what Time after it is received hy the Payee a 

Cheque ought to he presented for Payment . — Somewhat 

different considerations arise in this respect, according to 

the character of the parties between whom the question is 
raised. 

1. between the payee and the drawer the rule has 
always been that the drawer is not discharged, that Is, the 
payee does not lose the remedy against the drawer, by 
reason of non-presentment within any prescribed time, * 
shoit of six years after taking the cheque, unless by his 
delay the drawer, having had in the bank sufficient funds 
to meet the cheque if it had been duly presented, has been 
prejudiced or his position altered for the worse, as for 
Insowency instance, by the insolvency of the banker in the interval- 


w C®B.\f/y365^ 

CO Calisher v. ForbeSy L. J. Ch. 56.* 
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in which event the drawer was held to be absolutely dis- 
charged, even though the banker subsequently paid, say, 
twenty shillings in the pound.(r?) But by section 74, 
sub-section (1) of the Bills of Exchange Act, 1882, it is 
now provided that where a cheque is not presented for 
payment within a reasonable time of its issue, and the 
drawer or the person on whose account it is drawn had the 
right at the time of such presentment as between him and 
the banker to have the cheque paid, and suffers actual 
damage through the delay, (t*) he is discharged to the extent 
of such damage, that is to say, to the extent to which such 
drawer or person is a creditor of such banker to a larger 
amount than he would have been had such cheque been 
paid. And by sub-section (3) of the same section the 
holder of such cheque, as to which such drawer or person 
is discharged, shall be a creditor, in lieu of such drawer or 
person, of such hanker, to the extent of such discharge, 
and entitled to recover the amount from him. 

The effect of these two sub-sections appears to be that 
the drawer, if he had sufficient funds to meet the cheque 
if duly presented, is still absolute!}' discharged on failure 
of the bank, but the holder may prove against the bank for 
the amount of his cheque. Nevertheless, the payee should 
present the cheque within a reasonable time, not only to 
provide against the contingency of the hank failing, but to 
guard against any possible revocation of the hanker s 
authority to pay it, as by their receiving notification of 
their customer’s death, (/) And, further, the payee of the 
cheque must bear in mind that he may be put to much 
trouble and inconvenience by his neglect to present the 
cheque within a reasonable time, because bankers in 
general understand it as a rule of business not to pay old 

(4} Jlobinson t. llawlinford, 9 Q. R. 52 ; Hopkins v. Ware, L. R. 4 Ex. 
268; Alexander v. Burchfield, 7 M. & G. 1067 ; Serle v. Norton, 2 
M. & Rob. 401 ; Laws'!. Rand, 3 C. B (N.s.) 442 ; 27 L. J. C. l\ 76. 

(fi) Ab to the failure of the bank, »ee, on this section, Chalmers on 

“ BilU ” (4th edit), p. 247. 

(/) See Bills ot Exchange Act, 1882, s. 76, 
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cheques without inquiry ; also, the drawer’s accounts may 
liave been overdrawn, or he may have ceased to have an 
account with the banker in the interval ; and, in either of 
these cases, the payee might be obliged to resort to an 
action to recover the value. Again the drawer might in 
the interval have become bankrupt or insolvent, in neither 
of which cases would it be probable that the j)ayee would 
recover the full value. 


On the other hand, although, where the payee keeps the 
cheque beyond a reasonable time without presentment, and 
the bankers become insolvent in the meantime, the drawer 
is discharged ; yet, if within banking hours of the day 
after lie receives the cheque the payee presents it, and finds 
that the bankers have become insolvent betw-een his receipt 
of the cheque and the carrying it for presentment, the 
diawer is not discharged, and the payee may recover ; for 
here, though both parties are innocent, yet it is just that 
the payee should be paid his debt, the right to which he 
has done nothing to forfeit, since he has conformed to the 
sti ictest rule that ajiplies to any holder of a cheque, by pre- 
senting in the course of the day after his receipt of it.(a) 

hat is Reasonable 'lime , — In determining what is a 
reasonable time regard must be bad to the nature of the 
instillment, the usage of trade and of bankers, and the 
tacts of the particular case.(^/) 

AVhere the cheque is not received till after banking 

hours the time allowed the payee to present it does not 

commence to run till the first day after that on which he 
actually received it.(c) 

The holder of a cheque, whether payee or other holder, 
does not obtain any more time by sending the cheque to 
his own bankers and jiresenting it through them ; but in 
all cases, to be safe, he must present within banking hours’ 
of the day next after the day of the delivery of the cheque 


I' -t B. & Ad. 752. 

Exchange Act, 1882, s. 74, sub-sect. (3). 
(c) BoruJx, Coll. 583. 
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to hiin, wliefeher he presents it himself or by a servant, or 
through his bankers.((0 There is, of course, nothing to 
prevent the dra^ver agreeing 'svith the payee to extend the 
time for presentment, by his assent, either exi)ress or 
implied.(a) On the other hand, the payee, by trans- 
mitting a cheque on another bank to his own bankers, has 
not less time to present it in than he would have had, it he 
had kept it and presented it himselt ; and although the 
bankers do not send it to the Clearing House the same 
day, the drawer is not discharged, (a) 

When a creditor takes from his debtor’s agent, on 
account of his debt, the cheque ot the agent, he is bound 
to present it for payment within a reasonable time ; and 
if he fails to do so, and by the delay alters for the worse 
the position of the debtor, the debtor will he discharged, 
although he was no party to the cheque. (e) 


Where Payee and Drawee do not reside in the same Plaee. 
— Where the payee of a cheque and the drawee do not 
reside in the same place, the rule as to the time in which 
the cheque is to be presented has been stated to he this : 
the payee should forward it to his bankers or other agent 
by the next day’s post, and they should present it on the 
day after such receipt.(/) The cheque should be sent by 
the bankers direct to tlie drawee, for the time for present- 


ing it cannot be increased by their permitting it to circulate 
through branches or agents of the hank.(^) But a 
country banker receiving a cheque drawn upon another 
country banker may, however, instead ot transmitting it 
by post for presentation to the banker on whom it is 
drawn, send the cheqtie to his London agent to pass 
through the Clearing House.(/i) 


(d) Alexander v. Burchfield, 1 M. & G. 1061 ; v. Ucnti/, 10 

C. B. (N.8.) 65 ; 30 L. J. C. P. 302. 

(c) llophhii T. Warr, L. K. 4 Ex. 268 ; 38 L. J. Ex. 147. _ 

(/) Bond ▼. Warden, 1 Coll. 583 ; Bich/ord v. liidge, 2 Cjimii. ; 
Ileywood y. Pickering, L.R. 9 Q. B. 428 ; Hare v. Henty, supra. 

(j) See BYLESon “Bills” (15th edit.), p. 22; Mottle v. Broicn, 4 Bin{j. 

N C 266, 

\k) Hare t. Henty, supra ; Prideaux v. CrUldle, L. H. 4 Q, B, 455, 
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2. Ji helxceen transferee and Pay^f.—AVhen the person 
who holds the cheque is not the payee, but has received 
the cheque from tlie payee or from some intermediate 
holder, and upon the cheque being dishonoured seeks to 
recover from the person from whom he received it, the 
rule is that ho should present it within banking hours on 
the day following that on which he received it, provided 
there are the ordinary means of doing so.(a) 


3. As hetireen Transferee and Dratcer.—Ks against the 
drawer, the transferee stands in the same position as the 
payee, and he must present the cheque within the same 
time as the payee would have had to present it.(5) 

Flare of Presentment.— Presentment must in general be 

made, not only within banking hours, but at the banking- 
house of the bankers on whom the cheque is drawn.(e) 
But the institution called the Clearing House, aud the 
practice of using it, which is now very general, if not 
unnei .sal, among tlio bankers of the metropolis, have 
introduced a small divergence from the rule. Since 1858, 

e '■ery generally adopted the 
.ling House, for the presentation and collection of 
eques payable in different parts of the country.(d) 

fitted with drawers; 
each banker using the house has one of these, marked 

brin’pina 11 r " T *^0 house attends, 

deposits in the drawers of the respective banks on which 

^ (0 Bills of Exchange Act 18<?r? ^rown, supra. 
has branches the cheque^ must f *»iik 

which it is drawn. Woodland v i? Particular branch upon 

on “ Branch Banks 7 E. & B. 679. See also Chapter 

W .H-n™ V, Benty, 10 C. B. C».B.) 65 ; 30 L. J. C. P. 302. 
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they are drawn ; ho then credits tlioir accounts separately 
with the different amounts of the cheques they have placed 
in his drawer, as ap;ainst his bauh. Balances are then 
struck from all the accounts, and the claims between the 
various banks transferred from one to another, until they 
are so wound up and mutually cancelled, that each clerk 
has only to settle, in cash, with two or three others, and 
thus, by means of comparatively small sums in money, the 
balances are immediately paid. AVhen cheques are paid 
into a bank after clearing time,(c) they are s(mt to the 
respective houses on which they are drawn, when, if the 
hankers intend to pay them, tliey are “ marked," which is 
understood as an engagement that tliey will he }iassed, or 
paid at the Clearing House next day,(/) and that they 
have priority before the cheques which come in on tliai 
day.((7) Formerly, it was lield tliat this marking was 
equivalent to an acceptance, and that the bankers so 
marking rendered themselves liable to pay tbe cheque. 
Now, however, by tbe Bills of Exchange Act, s. 17, 
an acceptance must be written on tbe bill and be signed by 
the drawee, though the mere signature of the drawee is 

sufficient. 

From this practice, as above detailed, it is olivions that 
a large portion of the cheques which arc paid into banks 
in London by customers, in order that the amounts may 
be carried to their accounts as money, is never presented 
by such bankers, as bearers, at the banking houses on 
which they are drawn ; hut that, instead, is established 
the practice of placing them in the drawers at the Clearing 
House belonging to tlie latter hanks. In other words, 


(e) Sec 4 B. & Ad. 754. , t> t a i — -j 

(/■) M’Culloch, Coinmcvc. Diet. rur. Clearing llonsc, 4 B. i: Ad. loS; 

Warwich 7 . Jloqer;^, r, M. k G. 34ft ; IfobaH. y Mn-, U Q B. 570 ; 

Bellamy v. MaijoribankM, 7 Exch. 380 ; Biuhhnytou v. Schlrnchcr, 2 

(( 7 ^ RoUon \\ 2 Taunt. 3S8 ; Stevrnfi v. JIdl E^p. 24 ^ ; 

oVodwin V. BoharU, L. K. 10 Ex. 351. The banker's consent to jiay, 
which is inferred from the cancellation of the cheque, is not binding on 
him as against the holder and may be withdrawn, ^ee v. Onental 

Bank, 3 App. Cas. 325 ; Warwick 7. Bogert, 5 M. & G. 340. 
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they are presented to the clerks of the latter, who attend 
at the Clearing House ; and such presentment has been 
held to he sufficient. (a) 

Fresentation of Countnj Cheques through the Clearing 
Cheques on country bankers situate at a distance 
from each other, when intended for collection in Loudon, 
are crossed with the name of a London banker to whom' 
they are sent by post, and who presents them in regular 
course at the country Clearing House to the London cor- 
respondent ot the country banker whose correspondent’s 
name is printed on the cheques. The London agent of 
the country banker does not mark them at once, or, in 
other words, as with cheques upon a London banker, does 
not give credit for them, but he transmits them by the 
next post to the country banker, who advises his London 
agent, by return of post, to debit his account with the 
same, and the London agent thereupon gives a draft for 
the amount to the banker from whom he received the 
cheques. The country Clearing House is used as a con- 

Yment medium for the presentment of country cheques to 
the drawees.(5) 

A. , a banker at 'Worthing, received from B., a customer 
u cheque drawn upon C., a banker at Lewes, distant about 
eighteen miles troin Worthing, on the morning of Friday, 
the 8th of July, 1859, and sent it that evening by post to 
his London correspondent, D., for presentment through the 
country Clearing House. D.’s clerk handed the cheque at 
he Cleaiing House on the morning of Saturday, the 9th 

ot July to the cleH. of E., the London correspondent of 
C., the drawer ot the cheque, who sent it down by post of 

“ 'Til:,",- 

eoS, ““ 

B. , on Wednesday, the 6th of May, 1864, drew a cheque 

(«) ^eynolth y Chettle, 2 Camp. 596. 

W Unre v. Ucniy, 10 C. B. (N.s.) 65 ; 30 L. J. C. P. 302. 
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on his bankers, Morgan and Company, of Ross, Heretord- 
sbire, payable to Mr. 'Watkins, or bearer, with the memo- 
randum at the foot, “ London agents, Messrs. Barclay 
and Company.” He paid the cheque on the sanu' day to 
Watkins, in Monmouth, a post town ten miles from Ross. 
Watkins kept it from that day until Friday, when he paid 
it to the credit of his account at his bankers, Bailey and 
Company, Monmouth. They sent it by the post of Friday 
to the City Bank, their London agents, to be presented to 
the London agents of the Ross Bank, through the country 
Clearing House. The City Bank, on the following 
morning, accordingly presented it to Messrs. Barclay at 
the Clearing House, and were then informed that Slorgau 
and Company had closed their account with them on the 
Thursday preceding, and the City Bank then sent it back 
by post to Morgan and Company, at Ross, wliere it arriv ed 
on Sunday morning, the lOtb of May. Morgan and 
Company, however, kept it till the 15th, when it was 
returned by them to the City Bank, through the post, dis- 
honoured. The City Bank received it on the Idth, and by 
the same day’s post sent it to Bailey and Company, wlio, 
on the 19tb, gave notice of its dishonour to the drawer. 
Morgan and Company paid money over tlie counter and 
to country bankers by letter till the 13th, when they 
stopped payment. B., from the time he drew the cheque 
down to their stoppage, had a balance inore than .sufficient 
to cover the amount of the cheque. In an action on the 
cheque by Bailey and C’omi)any against B., the Court 
held that there had been laches on the part of tlie holder 
in presenting or giving notice of its dishonour, and that 
the drawer was therefore di.seharged.(c) 

It was intimated by the Court that it was reasonable to 
send the cheque to the London agents of IMorgan and 
Company, but that it ought to have been returned to 
Bailey and Company, when it was found that Barclay and 


(c) liailey v. Bodenham. 16 C. B. (k.s.) 2.SS ; J. C. 1*. 
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Company had ceased to be the agents of Morgan and 
(^ompany.(rt) 

The payee of a cheque drawn on Monday, the 4th of 
June, on a bank at Falinouth, paid it on Tuesday, the 5th, 
to the credit of his account in a bank at Truro, which is 
about ten miles from Falmouth. On Tuesday, the 5th, the 
Truro Bank, having no agent at Falmouth, sent the cheque 
to Barclay and Company, their London agents, who 
received it on A\ ednesday, the 6th, and handed it through 
the Clearing House to the London agents of the Falmouth 
Bank ; tliey forwarded it to the Falmouth Bank, who 
received it on Thursday, tlie 7th, and debited the drawer’s 
account with the amount and cancelled the cheque, and 
by post of the same day wrote to their London agents to 
pay it on their account. On the morning of that day 
their London agents sto])ped payment, and the London 
agents of the Truro Bank wrote to the Falmouth Bank 
requesting them to return the cheque or pay it. On 
Friday, the 8th, the Falmouth Bank wrote refusing to do 
either, and on the following day stopped payment. On 
Saturday, the 9th, the Truro Bank gave the payee notice 
of its dishonour : the Court of Queen’s Bench held, that 
the Truro Bank was entitled to debit the payee with the 
amount of the cheque, inasmuch as it was not bound to 
send the cheque direct to the Falinouth Bank, and there- 
fore it was presented in due time, and notice of dishonour 
was given to the payee in due time.(6) 

Belay in Presenting is Excused.—By sect. 46, sub- 
sect. (1), of the Bills of Exchange, 1882, delay in making 
presentment for payment is excused when the delay is 
caused by circumstances beyond the control of the holder 
and not imputable to his default, misconduct, or negligence. 

When the cause of delay ceases to operate presentment must 
be made with reasonable diligence. 


(a) Sailcy T. BadnJiam, 16 C. B. (s.s.) 288 ; 33 L J C P 252 
(J) Pndeanx Criddle, 10 B. & S 515- T n in 13 ’/-= o 
also Pollard y. PanJt of England, L.R *6 Q B 623^-’ 

America v. Bangs, 8 Amer. R. 34 ^ Sank of 
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When non-pveseniment Presoiitmeut may he 

excused by ^Yaiv 0 ^, expressed or implied ; but tbo tact that 
the holder has reason to believe that the cheque \Yill on 
presentment bo dishonoured, does not dispense with the 
necessity for presentment.(c) And us regards the drawer 
presentment is not necessary when the drawee is not bound 
as between himself and the drawer to pay the hill, and the 
drawer has no reason to believe that the bill would be paid 
if presented. So when a cheque is drawn on a bank and 
the drawee has no funds there to meet it, and no reason to 
expect that it will be honoured it is not necessary that their 
should be a presentment of it to charge the drawcr.((/) 

Presentnient hy Post. — Sending a cheque in a letter by 
post to the drawee is a good presentment, but there ought 
to be a notice of dishonour if the money is not received 
by return of post.(^) 

Presentation of Stale or Overdue Chepie. — As has been 
previously stated, a banker, to whom an overdue or stale 
cheque is presented for payment, is not bound to cash the 
same without consulting the drawer. 

By the Bills of Exchange Act, 1882, s. 30, sub-sect. (2), 
where an overdue bill is negotiated it can only be negotiated 
subject to any defect of title affecting it at its maturity, 
and thenceforward no person who takes it can actpiiie oi 
give a better title than that which the person from whom 
he took it had.(/) And by sub-sect. (3), a bill payable on 
demand is deemed to be overdue when it appears, on the 
face of it, to have been in circulation for an unreasonable 
length of time. "What is an unreasonable length of time 
for this purpose is a question of fact. By virtue oi 


(n) Bills of Exchange Act, 1882, s. 4(>, Bub-sect (2) («) ami (/•). 

(rf) Section 46 (2), (c) ; Savl v. Joni-s, 28 L. J. Q B. 87 ; funu-r v. 

v. Uo 'dothaw^lG C. B. (n.bO 288 ; ^^2 ; 

Frithavx v. Crlddlc, aupra ; Ileywood v. PicJtcn/uj, L. K. J Q. B. 428 , 

Bllii ef Exchange Act, 1882,8. 45 (8). v- i, i ^ ♦ 

Ch Mere absence of consideration is not an equity which aUacb w to a 
bill ; v. Ford, 4 M. & G. 101 ; parU Swan, L. K. 6 Eq. 344. 



CHKf?UKS. 



section 73 of the same Act, this enactment is made to 
apply to cheques, and consequently a person who takes 
a cheque overdue, in the sense that it has been in circulation 
for an unreasonable time, takes it subject to all defects 
of title. 

It has been held that an interval of six, (a) and indeed of 
eight, days, (A) is not necessarily an unreasonable length of 
time, but it has been decided that a cheque taken two 
months after date is stale.(c) 


When /or Bankers are not justi- 

fied in paying a cheque which is presented to them before 
the day on which it purports to have been drawn, or bears 
date, for by so doing they may be liable to pay over again 
the amount of the cheque ; if it has been lost by 
the payee, the banker must repay him, it being out of the 
usual course of banking business to cash cheques before the 
day of the date.(d) 

No djiys of On the other hand, no days of grace are allowed on the 

Slowed on presentment of a cheque, (^) 

cheques. Cheques drawn hy the Treasury on the Bank of England 
are not payable after three o’clock and they usually 

bear a memorandum, to this effect, printed at the top of 
the paper on which they are drawn. 

A cheque of the ordinary kind is strictly payable, or at 
least intended to be paid, immediately on demand ; and 
this appears to be universally the case, with the exception 
of cheques drawn on bankers in the City of London, where 
the usage of trade establishes the rule, that a cheque may 


Days of 
grace 
on bills. 


(a) Rothschild v. C}yncij, 9 B. & C. 388. 

London and County Ranh v. Groom, 7 Q. B. D. 288 ; 51 L. J. Q. B. 

rrf? Company, 9 C. B. 811. 

(rf) UabiUay. tidier, CmtlY on “ Bills "nnUi « ion j 

per PARKE, B iu Morley v. CidverwcU, 7 M. & W 178 

2 q"b. 

(/) 4&6WilI. 4, C. 15, 8. 21. 
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be retained by the banker, on Avliom it is drawn, until 
five o’clock P.M. of the day on Avhich it is presented, and, 
if there are no assets, it may then be returned to the person 
presenting it, and that too, although it has been, in the 
first instance, by mistake cancelled, as intended to be 
honoured. Thus, where a plaintiff paid into the hank of 
V. & Co., a cheque drawn U}>on the defendant’s house, and 
V.’s clerk took it to the Clearing House to he paid, and 
put it into the defendant’s drawer, and received it hack 
before five o’clock cancelled, but with a memorandum, mn- 
celled hy written under, and it was proved that 

several cheques drawn by the same person had been ])aid 
on that day, hut that, when the cheque in question came 
in, the clerk who received it immediately cancelled it, 
thinking it was to he paid, but finding, in a few minutes, 
that no more of such cheques were to he paid, wrote the 
memorandum above mentioned, and it was returned to 
V.’s clerk accordingly. The Court held that, notwith- 
standing the cancelling, the defendant, according to the 
usage proved at the trial, had until five o’clock to return 
it, and that, having so returned it, this amounted to a 
refusal to pay.(/i) A cheque given after hanking hours 
on the 25th of February, upon an understanding that it 
should not he presented for a few days, is presented in 
time on the 10th of March.(/) 

{g) See pci* Buller, J., Lr/tley v. M'dli, 4 T. li. 

(h) Fernandez v. Glynn, 1 Camp. 42C, n. 

(t) Carew v. Dncliworth, L. R. 4 Exch. 313. 
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CHAPTER YI. 

CROSSED CHEQUES. 

Previously to the alteration of the law of crossed cheques 
effected by the statutes hereinafter referred to, in the 
metropolis, and in many other places, it was a common 
practice for a person drawing a cheque, to write across the 
cheque the name of a banker, ordinarily the banker of the 
party in whose favour it was drawn. The intention of this 
was to advertise the bankers upon whom the cheque was 
drawn that they were to cash the cheque only to or in 
favour of the banker whose name so appeared written 
across the instrument ; the reason for adopting the precau- 
tion was to prevent its being paid to a wrongful bearer, 
e.ff,, one who had found it, or got possession of it by fraud 
or felony. 

If, however, a cheque so crossed was handed to another 
person as bearer, there was no objection to his erasing the 
name of the banker that he found upon it, provided he 
substituted the name of another banker.(a) 

It was not unusual to write across a cheque “ and 

Co.,” leaving a blank space on the left hand side of the 
word, “ and,” in order that it might be filled in with the 
name of the banker through whom the payee, or any one 
to whom he might pass the cheque, intended that the 
cheque should be presented ; and when so crossed, as in 
the formei case, the banker on whom the cheque was 
drawn was in the habit, in London and other places, of 
refusing to cash the cheque, if presented otherwise than 
through the banker ; and so, if the blank were not filled 


(a) Stewart v. Lee, M. & M. 158. 
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up, the practice was, that it was only paid wlien presented 
through some banker. ('i») 

There was, it was held, no obligation on a banker on 
whom a cheque was drawn, arising either from usage or 
otherwise (in the absence of a special usage or a special 
agreement to that effect), to pay a cheque only through 
the bankers, with whoso name they found it crossed in 
their customer’s handwriting ; consequently they were not 
liable to an action at the suit of the drawer, as for a 
violation of duty, if they paid it otherwise, although the 
drawer might have been, in consequence of such payment 
by them, subject to a loss, and that the crossing of a 
cheque, payable to bearer, with the name of the banker 
did not restrict its negotiability to such banker alone. 

Such crossing was, however, so far a protection to the 
owner of the cheque, that it was considered that the hanker 
upon whom the cheque was drawn ought not to have paid 
it, except through a banker ; and that if be did so, and the 
person actually presenting it turned out not to be the lawful 
owner, the circumstance of his so paying would have been 
strong evidence of negligence on the part of the bankei*, 
in the event of his seeking to claim credit against bis 
customer for the amount.(c) 

(&) Such cros^iing had not the effect of affecting the bankers whose 
name was written across it, and into whose bank it was jxiitl, with know- 
ledge that the sum mentioned in it was the money of the payee. Thus, 
when C. drew a cheque on his banker, payable to A. and B.. assignees of 
P., and crossed it with the name of their bankers, witli whom they had an 
account as assignees ; B., who had a private account with the same bankers, 
paid in the cheque to that account : the Court held, that the bankers were 
justified in applying it to that account, because, according to the u-^age 
of trade and of bankers, the crossing with the name of the payees’ bankers 
wag no notification to them that the money was the money of the payees. 
Stewaii v. Lee, M. ic M. 158. 

(c) The history, origin and legal effect of crossing cheques are stated in 
the judgment of the Court in Bellamy v. Marjoribanhe, 7 Exch, 389, as 
follows ; — 

“The crossing a cheque cannot operate as an indorsement to the 
banker, whose name is used, because it was not written with any intent 
to transfer the property in the cheque to him, and it wants the essential 
part of an indorsement, the delivery of the instrument to the indorsee. 
And we think that it cannot be well supposed that the usage is to be 
considered aa equivalent to the direction by the holder or drawer to the 
drawee, not to pay to the bearer, but to a particular person only— for 

G. F 
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Statute &B 
to crossing 
cheques. 


Such having been adjudged to be the common law on 
this subject, the 19 & 20 Viet. c. 25, vas first passed to 
alter it. That statute, after reciting that doubts had arisen 
as to the obligations of bankers with respect to cross- 
written drafts, and that it would conduce to the ease of 
commerce, the security of property, and the prevention of 
crime, if drawers or holders of drafts on bankers, payable 
to bearer or to order on demand, were enabled effectually 
to direct the payment of the same to be made only to or 
through some banker, enacted, that in every case where a 
draft on any banker, made payable to bearer or to order 


who did business tbpm i clerks of the diflerent bankers 

cheques the names o£ their employers so S'to Zhl M 'rf‘® “"“u ‘'‘® 
clerks to make up the aeeouute. It is quite “leaf L tM.'ra"® 

:i;:rthis“ at tt c^qtfw-ef if -.otiaSviraf r s 

preponderance of evidence on both sides t“mi“‘to'7hlf”th 

that whicJj is reported to have been custom to be 

of »r,rart V. zle, M & JI lr,8 f ,"“T i“''y ^ 

do pay if to a person nit aTanlr thrLlfr^^^ « ‘'■'y 

peril, in the event of the party to whom thp 

entitled to receive it ; that the obieef^a^?® payment is made not being 
any particular banker’, but to 1 tnkeJ' in ^ 

traced for whose use the money was riceired^ 

tended thereby at all to restrict tbp pj^^ni “ot in- 

cheque, but merely to compel the holder to*'ptSent k 
of known respectability and credit AVp .^^^oiigh a quarter 

on a full inquiiy, the usan-e will turn out fr. ®*^''ODgIy inclined to think, 
oousideriug t'helislom i^lhl pi"? o7 Wew ”,“he”“^“ 
memorandum on the face of the cheoue ftmi crossing is a mere 

ment itself, and in no way alters its eflFeot Th instru- 

such a usage is highly beneficial to the^pubUc. can be no doubt that 
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on demand, bears across its face an addition, in written or 
stamped letters, of the name of any banker, or of the 
words “ and company,” in full or abbreviated, either of 
such additions shall have the force of a direction to the 
bankers upon whom such draft is made, that the same is 
to be paid only to or through some banker, and the same 
shall be payable only to or through some banker. 

Shortly after the passing of this statute, the Court of 
Common Pleas and the Exchequer Chamber decided that 
the crossing on the cheque was not an integral part of the 
cheque, and consequently its erasure did not amount to a 
forgery.(a) It was therefore enacted by the 21 & 22 Viet, 
c. 79, s. 1, that whenever a cheque or draft on any banker, 
payable to bearer or to order on demand, should be issued, 
crossed with the name of a banker, or with two transverse 
lines with the words “ and company,” or any abbreviation 
thereof, such crossing should be deemed a material part 
of the cheque or draft, and, except as thereinafter 
mentioned, should not be obliterated, added to, or 
altered, by any person whomsoever, after the issuing 
thereof ; and the banker upon whom such cheque or drait 
should be drawn should not pay such cheque or draft to 
any other than the banker with whose name such cheque 
or draft should be so crossed, or, if the same should be 
crossed as aforesaid without a banker’s name, to any other 
than a banker. 

Then, by section 2, whenever such cheque or draft sliould 
have been issued uncrossed, or crossed with the words 
“ and company,” or any abbreviation thereof, and without 
the name of any banker, a lawful holder of such cheque 
or draft, while it remained uncrossed, or crossed with the 
words “ and company,” or any abbreviation thereof, with- 
out the name of any banker, might cross it with the name 
of a banker ; and when a cheque or draft should have been 
issued uncrossed, a lawful holder might cross it with the 

(a) Simmons 7. Taylor, 2 C. B. (N.s.) 528 27 L. J. C. P. 46 ; affirmed 
on appeal, 4 C. B. (n.B.) 463. 
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words “ and company/' or any abbreviation thereof, with 
or without the name of a banker ; and any such crossing 
as in that section mentioned should be deemed to be a 
material part of the cheque or draft, and should not be 
obliterated, or added to or altered, by any person whomso- 
ever, after the making thereof ; and the banker upon whoni 
the cheque or draft should have been drawn, should not pay 
such cheque or draft to any other than the banker with 
whose name the cheque or draft should have been so crossed. 

By section 3 persons obliterating, altering, or adding to, 
a crossing on a cheque or draft, with intent to defraud 
were to be held guilty of felony.(a) 

It was held that neither of these acts restricted the 
negotiability of the cheque ; and, further, that although 
the drawer was protected from loss in the event of his 
banker paying a cheque crossed specially to a bank other 
than the one specified, it gave no right of action to the 
payee, if he had ceased to be the lawful holder of such 
cheque by reason of its having got into the hands of a 
bond fide holder for value before it was presented.(6) 
This defect was remedied by the Crossed Cheques Act of 
1876, which enabled the payee or any lawful holder to 
write across it the words “not negotiable, "(c) the effect 
of which was to secure his remaining the true owner ” 
of the cheque even as against a subsequent holder 

for value, who had received it, either directly or indirectly, 
from a holder with a defective title, (rf) and therefore enabled 
him, as the last lawful holder, to sue the drawee bank, under 


1 repealed by the 24 & 25 Viet. c. 96, but re-enacted 

hi pnniRhment on conviction to 

be penal servitude for life, or for three years (by 27 & 28 Viet c 47 a 2 

to be not less than five years, and by 54 & 65 Viet. c. 69, s. 1, agiin reduced 

bawTl than three years), or imprisonment for two years, with or without 
hard labour, and with or without solitary confinement 

(6) Smithy. Union Sank of Zondon.L.'R. 10 Q.B 291 • 46 T. T A u 
(c) 39 & 40 Viet. c. 81, s. 6. 

„ ip % ^®fi"itipn of « Defective title," see Bills of Exchange Act, 1882 

^ ^ would have no title 

and there could be no true owner.” See Bills of Exchange Act, 1883, B 2 I 



0R08SINQ. 


69 


Motion 10, for paying the cheque otherwise than to the 
banker to whom the same had been crossed. The Crossed 
Cheques Act, 1876, repealed both the before-mentioned 
statutes, but practically re-enacted their provisions. This 
Act is itself repealed by the Bills of Exchange Act, 1882 ; 
sections 76—82 of that Act codifying the law as to crossed 
cheques, but the drawee banker will still be liable in such 
a case by virtue of section 79, sub-sect, (2). 

The following are the sections in the Bills of Exchange 
Act, 1882, which summarise the present law as to crossed 


“ 76 . (1.) Where a cheque bears across its face an 
addition of — 

‘‘(a.) The words ‘and company,’ or any abbreviation 
thereof, between two parallel transverse linos, 
either with or without the words ‘ not negotiable 

or 

“ (b,) Two parallel transverse lines simply, either with or 
without th ewords ‘ not negotiable that addition 
constitutes a crossing, and the cheque is crossed 
generally. 

“ (2.) Where a cheque hears across its face an addition 
of the name of a banker, either with or without the words 
‘ not negotiable,’ that addition constitutes a crossing, and 
the cheque is crossed specially, and to that banker. 

“ 77 . (1.) A cheque may be crossed generally or specially 
by the drawer. 

“ (2.) Where a cheque is uncrossed, the holder may 

cross it generally or specially. 

“ (3.) Where a cheque is crossed generally, the holder 

may cross it specially. 

“ (4.) Where a cheque is crossed generally or specially, 
the holder may add the words ‘ not negotiable.’ 

(e) Acheoac drawn in favour of C., and crowed with the words, “ Account 
Of U, National Bank, Dublin,” is not thereby rendered non-transferable : 
KatioTial Bank t. Silke [1891], 1 Q. B. 435. 


General 
and special 
crossings 
defined. 


Crossing 
by drawer 
or after 
issue. 
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(5.) Where a cheque is crossed specially, the banker to 
■whom it is crossed may again cross it specially to another 
banker for collection. (a) 

“ (6.) here an uncrossed cheque or a cheque crossed 
generally is sent to a banker for collection, he may cross 
it specially to himself.(//) 


Crossing a 
material 
part of 
cheque. 


“ 78. A crossing authorised by this Act is a material 
part of tlie cheque. It shall not be lawful for any person 
to obliterate or, except as authorised by this Act, to add to 
or alter the crossiiig.(c) 


Duties t)£ 
bunker a.s 
to cros.'jcil 
chetpu's. 


79. (1.) W here a cheque is crossed specially to more 
than one banker, except when crossed to an agent for 

collection, being a banker, tlie banker on wdiom it is drawn 
shall refuse payment thereof. 

“(2.) IVliere tlie banker on whom a cheque is drawn 
which is so crossed nevertheless pays the same or pays a 
cheque crossed generally otherwise than to a hanker, or if 
crossed specially otherwise than to the banker to whom it 
IS crossed, or his agent for collection, being a banker, he 
IS halde to the true owner(d) of the cheque for any loss 
he may sustain owing to the cheque having been so paid. 
Provided that where a cheque is presented for payment, 
w iich does not at the time of iiresentmeiit appear to be 
crossed or to have had a crossing which has been 
obliterated, or to have been added to or altered otherwise 
than as authorised by this act, the banker paying the 
cheque, m good faith and without negligence, shall not be 
responsible or incur any liability, nor shall the payment be 
questioned, by reason of the cheque having been crossed, 
or of the crossing having been obliterated, or having been 

foSdin^lre eeotioa 

may cancel the crossing by writing “pay drawer, it is submitted, 

will IJbrvh-taeT si ” the true owner 

in title hL rocruef; if tt do^ hot 

conise notwithstanding that defect in title> ttr?«’ow”/er 
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added to or altered otherwise than as authorised hy thisSr 
act, and of payment having been made otherwise than to a 
banker or to the banker to whom the cheque is or was 
crossed, or to his agent for collection, being a banker, as 

the case may be.(e) 


“80. Where the banker, on whom a crossed cheque is P^'otecdou 
drawn, in good faith and without negligence pays it, if a,u)dmwer 
crossed generally, to a banker, and if crossed specially to 
the banker to whom it is crossed, or his agent for collection i, crossed, 
being a banker, the banker paying the cheque and, it the 
cheque has come into the hands of the payee, ^ the drawer, 
shall respectively he entitled to the same rights, and he 
placed in the same position as if payment of the cheque 
had been made to the true owner thereof. 


“ 81. Where a person takes a crossed cheque which bears Effect oii 
on it the words ‘ not negotiable,’ he shall not have and ,,.o.ssing 
shall not be capable of giving a better title to the cheque 
than that which the person from whom he took it hiid.(j ) gotiaido.” 


“ 82. Where a hanker in good faith and without negli- 
gence(^) receives payment for a customer ot a cheque 
crossed generally or specially to himself, and the customer 
has no title, or a defective title thereto, the hanker shall 
not incur any liability to the true owner of the cheque by 
reason only of having received such payment. 


I’rotccti'iii 
to eolloj't- 
iiig Uinkcr. 


The collecting hanker, it would seem, is not protected 
by section 82 if he deals with the cheque or its proceeds 
in any way amounting to conversion, for it has been hold 


(0 The obliteration, of a crossed cheque with a 
ia made a felony by 24 & 25 Viet. c. 98, a. 25. bee note (a), p. (iS, a7ite. 

(/) If a cheque marked “not negotiable" be drawn in 
and one of the partners in fraud of his co-partners mdorsas 
oyer to a third person, the other partner may recover from such 
i^her V. [18901, Times L. R. 354 ; see also AaUoiuil Bank v. 

^ to wha?'may amount to negligence under this section, see Bissdl 

T. /p®, 63 L. T. CN.8.) 193. 
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that the section only protects him when dealing with the 
cheque in the only way which as a matter of business he 
can deal with it, namely, by crediting his customer with 
the amount, in which case he is not liable, (a) 

As to what may amount to conversion it is very difficult 
to say, but in a recent case it has been held that the pay- 
ment of the proceeds of the cheque by the banker to a 
person who had no account with the banker amounted to 
conversion so as to deprive the banker of the protection of 
the statute.(/') Where the only transaction between an 
individual and a banker is the collection of a crossed 
cheque, such individual is not a customer of the bank 
within the section. (c) ^Notwithstanding the decision in 
Matheson v. London and County Banh/\i is submitted that 
section 82 protects a banker, whether the cheque is or. is not 
crossed ‘‘not negotiable.” 


It will thus be seen that the law as to crossed cheques has 

been but slightly altered by the Bills of Exchange Act, 

1882 , the most important being the power of the collecting 

banker to cross specially to himself the cheques received 
for collection. 


Section 82 , it will be observed, expressly renders pro- 
tection to a banker collecting a cheque for a customer 
having no title as well as for one who has a defective title. 


(a) Arnold v. Cheque Bank, \ C. P. D. 578. 

b C ¥U 7 V. ZondoK and cUnty Bank, 

5 0. P. D. 7 ; ArU Society v. Union Bank of London, 17 4 B. D. 

Q.^B. 4 ^^ ^rowit and Company, 10 K. 210 ; 63 L. J. 
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CASHED CHEQUES. 

Let us consider what is the proper mode of disposing of a 
cheque after it has been cashed, and whether it is the 
hanker or the drawer who is entitled to its possession ? 
We have seen that when a cheque is dishonoured, it is 
returned, with the technical phrase, “no effects,” or 
words to that effect, written upon it. AVhen the banker 
hands back the cheque to the drawer, after it has been 
cashed by the banker, this restoration is not known as a 
return of the cheque. In fact, however, such restoration 
nearly always takes place ; the banker’s duty, in the 
absence of any agreement with his customer to the con- 
trary, being to return the cheque after cashing it. Except 
where there is such an agreement, a banker has no more 
right to a cheque which he has honoured, than the payee 
of a bill of exchange has to the bill when paid. It is 
always considered that the cheque when paid(f?) is the 
property of the drawer and in his possession ; the banker, 
for this purpose^ being his agent, and the [)Ossession Of the 
banker his possession ',(e) and, therefore, w^here the drawer 
is one of the parties to an action, a notice to produce 
is all that is necessary to get the paid cheque before the 

Court.(p 

This is the rule with respect to all cheques drawn in the 
usual mode. But in some cases bankers require their 
customers before opening an account to consent to their 
cheques being retained by the bank, and there may also be 
instances where a cheque is drawn with the intention that 
it should remain in the banker’s hands, after he has paid 

(d) Per WiLDB, C.J., in Reg. v. IVatti, 2 Den. C. C, 21. 

(c) Pa/rtridge v. Coates, R. 4: M. 166. 

^ Bv/rtm V. Payne, 2 C. A F. 620. 
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out the amount of it, as a kind of security for repayment, 
on which he may be able, if necessary, to proceed against 
the customer, (a) 

The reason of the above rule is immediately seen when 
we consider that the cheque, bearing the tokens of having 
been cashed by the bankers, affords evidence, when pro- 
duced, that the money for w'hich it is drawn has been 
paid, according to the requirement of the drawer, by the 
drawees ; it is, therefore, the draw'er’s proof, or voucher, of 
the payment of the debt due to the payee of the cheque. 


When the drawer draws on his own account, against his 
own moneys deposited wdth the bankers, the cheque in its 
cancelled state is his evidence against the payee that the 
debt has been discharged. W^hen the drawer draws on a 
fund in the banker’s, upon which he is specially empowered, 
in respect of some office or situation which he holds, to 
draw, it is his voucher, as against his constituents to whom 
the fund belongs, that their debt to the payee has been 
duly discharged. In either case equally, the cheque, or 
the piece of paper, is the property of the drawer.(6) 

Where a drawer of a cheque, after it had been paid and 
returned to him cancelled by his bankers, darkened the 
signature so as to give it the appearance of a forgery ; and 
then took it to his bankers and represented it to them as 
the forgery of another person : it was held, that the altera- 
tion of his own cheque by the drawer, although a cheat on 
his bankers, was not a forgery, (c) 


(a) See Others. Ivexon, 24 L. J. Ch. 654. 

Cb) Oiarles t. Blackwell, 2 C. P. D. 162 ; Reg, t. Watts, 2 Den. C. C. 
(0 Brittain v. Bank of London, 3 F. & F. 465 j 11 W. R. 569. 
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CHEQUES AS EVIDENCE OF A DEBT OR OF PAYMENT, ETC. 

It is obvious that the mere fact of money having passed 
from A. to B. does not of itself imply that A. has lent that 
amount to B., for it is equally consistent with it having been 
a gift by A. to B., or with it having been a payment made 
by A, on account of a pre-exising debt, due from him to 
B. For the same reason, it is clear that the mere tact of a 
cheque having been drawi: by A., payable to B., although 
subsequently cashed and paid to B., is no evidence of 
money lent by the drawer to the payee.((C ^or does the 
fact that the cheque bears the payee’s endorsement make 
any difference ; for that only goes to show that the money 
has passed through his hands and the object tor which the 
cheque was given still remains undetermined. 

Again a cheque that has never been presented has been 
held to he no evidence of a loan by the drawer to the 
payee.(«) 

As between banker and customer a cheque that has been 
cancelled by the banker is 'primd facie evidence ot liis 
having repaid so much of the moneys deposited with him, 
but it is no evidence that that amount has been lent by him 
to the customer.(/) 

Further, the mere fact that a cheque has been drawn by 
the drawer in favour of his creditor and paid by the banker 
does not of itself suffice to amount to evidence of payment 
of the debt ;(^) before it can amount to such evidence it 

Pearce y. Davit, 1 Mood. & Rob. 365 ; SVelth y. Pearson, 1 Stark. 
474} Ca^ 7 naTt?ien Railway y. Mancliester Railway Comj^any^ L. K. o 
C. F. 684 ; Thomvton Y. Pitnian, 1 F, &F. 339. 

(0 Pea/rce y. Davit, supra ; Mount/ord y. Harper, 16 M. & W . o£o. 

(/) FletcJier Y. Manning, 12 l/L.icW. ^71. i- 

(g) Egg y. Burnet, 3 Esp. 196 ; Lloyds v. Sandtlands, Go^y. U ; 

Pea/roe y. Da/cU, supra. 
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must be shown that it has passed through the creditor’s 
hands, (a) and hence the advisability, when paying a debt 
by cheque, to make it payable to the order of the creditor, 
so as to secure his indorsement to it. 

It has, however, been held that in order to prove a pay- 
ment to the payee on the drawer’s behalf^ it is enough to 
put in evidence a cheque shown to have been in 
circulation.(6) 

But it is not to be concluded that the drawing of a 
cheque in favour of a creditor by the debtor, and the 
delivery of it to the former, operate per se as payment, for 
a cheque is not money, (c) nor is it a legal tender ; the 
creditor may always object to it as payment, (ti) and if he 
has done so, when it was delivered to him, he may sue for 
the original debt, although he retains the cheque, (e) But 
it is otherwise in the case of payment by a draft on the 
debtor s banker, accepted by the banker and payable after 
so many days sight ; in this case the creditor, not having 
returned the draft to the debtor, cannot sue before the 
expiration of the period, because the assets of the debtor 
in the hands of the banker are bound to the extent of the 
draft, which sum the debtor cannot withdraw.(y^ 

Cheques as Evidence of notification of change in Drawee 
Firm. Many bankers are in the habit of supplying their 
customers with printed forms, in blank of cheques, which 
is convenient for their customers, as saving time and 
trouble, and useful for both parties, as increasing the 
difficulty of forging or altering cheques* It is also not 
unusual, upon a change in the firm of a banking house 
which adopts this practice, to alter the printed form of 


(a) Aubert v. Wahh 4 Taunt. 293 ; Mannt/ord v. Sarper, ante. 

(&) 7homps<m v. Pttviany 1 F. & F. 339 ^ 

(e) Moore y BartJinip, 1 B. & C. 6. 

creditor accepts a ch€<lue aS bayinfent, flacfa 
payment doas not put an end to the debt until the cheotiHs cashed • It 

™dy, and if the cheque is L paid tL debt 

i Q- B- 

a) Stuart V. Cawse, 28 L. J. C. P. 193 ; 5 C. B. (K.s.) 7Sl 
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the cheques accordingly, and to supply to its customers the 
altered form, in order that it may ho used by them for the 
future, instead of the old one. Such alteration in the 
name and style of the firm, when made in the printed form 
supplied, has been held to constitute a sufficient notification 
of the change to a customer to whom the altered form has 
been delivered, and who has used it in drawing cheques. (^) 

Statute of Limitations . — It is difficult in the present 
state of the authorities to say when the statutory period of 
six years begins to run in the case of cheques. It is sub- 
mitted that it does not commence to operate in favour of 
the drawer and against the holder, until it has been pre- 
sented and dishonoured ; except in those cases where pre- 
sentment is, under the Bills of Exchange Act, 1882, dispensed 
with, in which cases it would seem that the time ought to 
run from the date when the holder was, under section 47, 
entitled to treat the hill as dishonoured.(/i) 

When a bill of exchange or promissory note has been 


(a) The Bank of Eagland requires ita customers to me the engraved 
forms of cheques, which it supplies, and refuses to pay their cheques drawn 

otherwise. See 6 C. & P. 730. ^ 

(A) The'following note is taken from “ Byles on Bills,” 1 5th edit., p. doT : 
“ ll was formerly thought that all parties alike to an instrument payable on 
demand, drawer or endorser a.s well as acceptor and maker, were liable 
thereon, as of the date ; but the tendency of modern coses seems to apply a 
different rule to drawers and endorsers. In Bx parte Boyne, 33 Ch. I>. 612 ; 
56 L. J. 135, it was held that the statute on a bill at siglit did not begin to 
ran in favour of the drawer till presentment. And in the case of a cheque, 
when a letter notifying countermand of payment had been sent (present- 
ment being therefore excused), the statute was held to run in favour of 
the drawer from the receipt of that letter. Ex parte Bothell, 34 Ch. 1). 
661 ; 66 L. T. 334. In America the Supreme Court laid down absolutely, 
in Bull v. Bank of Kasson, 123 Supreme Court, IG Davis, that the 
statute ran in favour of the drawer from the demand. If this be so, the 
holder of a cheque may, it would seem, present any time within six years to 
preserve his rights against the drawer, and then have six years more within 
which to bring his action.” In In re Boyne, North, J., said ; “The lia- 
bility of the drawer of a bill to pay it, if the acceptor does not, and the 
liability on the part of the drawer does not arise, and there could be no 
action against the drawer until what was necessary against the acceptor 
had been done— that is to say, you could not sue the drawer for non-pay- 
ment until the bill had been presented for payment. That presentation for 
payment did not take place until February, 1880 (bill given in 1872), and 
ft appears to me that if the statute applies at all it would only run from 
that date, because there was no liability on the part of the drawer until 
that time.” 
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given, in part payment of a debt, under such circumstances 
as to raise the implication of a promise to pay the balance, 
the defence of the Statute of Limitations is answered, 
as from the time of the delivery of the negotiable security, 
whatever afterwards becomes of it. (a). The question in 
the case deciding this point was, whether a bill of exchange, 
drawn by the creditor and accepted by the debtor in part 
payment of an antecedent debt, was sufficient to take the 
case out of the statute, and the Court determined that it 
was, and upon principles and reasoning which seem to 
apply equally to part payment by a cheque. 

The plaintiff having agreed to lend the defendant a sum 
of money gave him a cheque for the amount, which the 
defendant paid into his own bankers, receiving credit for 
the amount. The cheque was not paid by the plaintiff’s 
bankers till some days afterwards. The plaintiff brought 
an action for money lent, and it was held, that the Statute 
of Limitations only ran from the time of the payment of 
the cheque by his bankers.(t) 

Q- 137 : 3 EI. & Bl. 136 ; B'ving v. 
Kmr//, 3 AL k >> . 90, It has been held that part payment on account of a 
debt will not prevent the operation of the statute unless made to the 

J Sjmldi/ig Banhing Company r. 

(6) Garden v. Bruce, L. R. 3 C. P. 300 ; 37 L. J. C. P. 112. 
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CHAPTER IX. 

CHEQUES CONSIDERED AS MONEY. 

By the usage of trade cheques have been, in some cases, 
considered as money. For inshince, by the usage of 
banking, if a bill was sent up to a London banker from a 
country correspondent, to be presented for payment, the 
London banker was thought to be justified in receiving a 
cheque in payment for it, though the cheque should be 
dishonoured after he has given up the bill ; (c) but it may 
be doubted whether this usage would be considered, at the 
present day, to be a reasonable usage so as to protect the 
London banker. 

Another case in which a cheque has been regarded as 
payment is the following : — A cheque given for stock sold 
was lost by the vendor in going home ; the purchaser was 
immediately apprised of the loss, but refused to pay the 
price of the stock without an indemnity. Four months 
after this the bankers on whom the cheque was drawn 
failed, with sufficient money of the drawer’s in their hands 
to cover it. Held that, under these circumstances, an 
action would not lie by the vendor for the price.(f^) 

Cheques belonging to a person, against whose eifects a 
writ of fieri facias may have been sued out of any superior 
or inferior Court, may now, and must, be seized by the 
sheriff, by virtue of the 1 & 2 Viet. c. 110, s. 12, but the 
statute makes a distinction between cheques, and money or 
bank notes (both of which it empowers and orders the 
eherifif to seize), in this way : It directs that money and 
bank notes shall be given up to the judgment creditor, 
but the sheriff is to hold cheques as a security for the sum 

(o) Russell 7 . Hanley, 6 T. R. 12 ; Ridley r. Blackett, Peake Add. 
Cas. 62. As to lost cheques, see post, p. 88. 

((f) Sevan t. Hill, 2 Camp. 381. 
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directed by tha writ to be lened, and is enabled to sue 
upon them, and the payment by the party liable on such 
cheque, with or without suit, or the recovery and levying 
execution against the party so liable, is to discharge such 
party from his liability on the cheque, and then the sheriff 
is to pay over the money so recovered to the judgment 
creditor : provided that no sheriff shall be bound to sue 
any party upon such cheque, unless the judgment creditor 
shall enter into a bond with two sureties for indemnifying 
him from all costs and expenses to be incurred in the 
prosecution of the action. 

A judgment creditor, finding that a sum of money was 
about to be paid out, in a cause in Chancery, to his debtor, 
applied to the Court to order that the sheriff’ might be at 
liberty to seize, in the hands of the Accountant-General in 
Chancery, a cheque by means of which the sum was to be 
paid out. It was held that the cheque was liable, by virtue 
of the above statute, to seizure ; it was also held that, 
inasmuch as the cheque was in the hands of the Accountant- 
General of the Court, the application was proper ;(a) that 
is, that it would not have been proper for the sheriff to seize 
without being authorised by an order of the Court. 

In another case, subsequent to this, it was said that a 
cheque of the Accountant-General, in favour of A,, but 
not delivered out, is not A.’s property, so as to be liable 
to seizure ; and leave to seize was refused, the case being, 
it was said, distinguishable from the last-mentioned case, 
by the circumstance that the cheque had been delivered out 
by the Accountant-General in the former case, which was 
not so in the latter. A stop order was accordingly granted 
restraining the Accountant-General from parting with the 
cheque out of his possession.(Z>) It may be observed, with 
respect to the distinction taken between the two cases, 
that, in the first case, the cheque had been delivered out, 
but had been replaced in the Accountant-General’s hands, 

(a) Watts Y. Jeffries, 3 Mac. & G. 422. 

(J) Courtoy v. Viiicentt IB Bm. 486. 



AS MONEY, 


81 


so that the property in it ha^^ng passed to the debtor, 
the Accountant-General held it as anient for the debtor, 
and, the possession of the agent being the possession ot the 
principal, it might be seized in the hands of the one, on tho 
same grounds that it might be seized in the liands of the 

other. 

A cheque may have been treated throughout a transac- 
tion as money by all the parties, in which case no one of 
them can turn round and insist upon any right that he 
might have derived out of the cheque, considered as an 
order for the payment of money. Thus, it was held 
that where a cheque had been deposited with a person to 
abide a certain event, it was no breach of the stakeholder’s 
duty to get the cheque cashed before the occurrence of the 

event, (c) 

Where a person fraudulently gives a cheque, which he 
has no reasonable ground to expect will be honoured, in 
payment for goods, such cheque will not be considered as 
money, and the creditor may sue for the price or disaffirm 

the contract and sue in trover for the goods.(d) 

It has been held in Ireland that on the sale of goods for 
ready money, if the purchaser gives in payment his cheque 
which he then knows he has not fumls in the hank to 
meet, this amounts to a false representation of a material 
fact, which vitiates the sale and entitles the seller to rescind 
the contract, even though the purchaser at the time 
believed, and had reasonable grounds for believing, that 

the cheque would be paid.(^) ^ 

When a cheque is handed to a person, on a condition 

■which the drawer finds is to be broken or eluded, he has 

a right to stop the payment of the cheqiie^(/ ) A louse 

(<j) WilUnHon v. Godtfroy, 9 A. & K.pi3G. Tannt 59 • Earl 

i4 Hawse V. Crowe, R. & M. 414 ; Noblc y. Ve'^le 

of Bristol V. Wilmore, 1 B. & C. 514 ; and as the Goods 

bj the buyer, see Bentley y. Vilvioyit^ 12 App* Cas. 47 , 

^t)Toighnan v. Barry, G Ir. R. C. L. 457 ; but see v. 

TJ) ’ Wienholt y. Spitta, 3 Camp. 376 ; see Spincer v. Sinncer, 2 M.& G. 

295. 


G. 


G 
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In Westphalia having received a sum of money on account 
of the plaintiff, directed the defendants, who were their 
correspondents in London, to pay it to him, but said they 
could not allow him interest upon it, as they had made 
none themselves. This being communicated to the plain- 
tiff, he at first insisted on interest ; but finally agreed, on 
having a cheque for the principal, to give a receipt in full. 
He accordingly wrote such receipt, and received a cheque 
for 532/. in exchange. Having got it into his hands, he 
said ho should prosecute the house abroad for interest 
before the Chamber of Commerce in Paris. The 
defendants thereupon ordered payment of the cheque to 
be stopped. Lord Ellenborough said : “ If I give a draft 
upon a condition, and I find the condition is to be eluded, 
I may stop the payment. This was a conditional delivery 
of the draft when it was delivered, all still remained in 
fieri. The defendants, on discovering the plaintiff’s in- 
tentions, were fully justified in resisting the demand. 
The draft in his hands had become a piece of waste 
paper,”(a) But if A., by means of a false pretence or 
a promise, or a condition which he does not fulfil, 
procures B. to give him a cheque in favour of C., to whom 
he pays it, and who receives it bond fide for value, B. 
remains liable on it, and, if cashed by C., he cannot 
recover the money from him. (5) 

A banker has no right to debit the customer who draws 

O 

a cheque from the date at which it is drawn ; he is bound 
to make the entry as of the date when the cheque was 
cashed, (c) 


(rt) See note (/), ante, p. 81. 

(J) Watson Y. Ibmell, 3 B. & S. 34 ; 31 L. J. Q. B. 304. See also 
Misa Y. Curne, L. K. 1 App. Cixs. 554 ; 45 L. J. Q. B. 852 ; 24 W. R. 450. 

(c) Goodhody v. Foster, cited in “ Byles on Bills ” (15th edit.), 26. And 
as to the rights of a holder in due course of a cheque, see Bills of Exchange 
Act, ss. 29, 30. 
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CHAPTEll X. 

CHEQUES ANALOGOUS TO BILLS OF EXCHANGE PAYABLE ON 

DEMAND. 


By the Bills of Exchange Act, 1882, s. 73, a cheque is 
defined as a bill of exchange drawn on a banker payable on 
demand, and, except as otherwise provided in Part III, of 
the Act, the provisions of the Act applicable to a bill of 
exchange payable on demand apply to a cheque.(d) 

Hoxg a Cheque differs from a Bill Payable on Demand . — 
(a.) Cheques are not intended to be, and are not, in 
fact, accepted by the banker upon whom they are drawn, 
and, consequently, no action will lie against him thereon 
by the holder ;(e) but, subject to the i)rovision5 ot the 
Bank Charter Acts,(/) a banker may, it seems, accept a 
cheque if he is so disposed, (^) provided he does so in the 
manner required by the Bills of Exchange Act, 1882.(4) 
(4.) A cheque is intended for early, if not for prompt, 
payment, while a note or bill payable on demand is con- 
sidered a continuing security.(/) 

(c.) As has already been stated, the drawer is not dis- 
charged by the holder failing to present the cheque for 
payment within a reasonable time, unless the drawer has 
been actually prejudiced by the delay.(4) 


(S) By section 10 a bill is payable on demand when it is expressed to be 
payable on. demand, or at sight, or on presentation, or in vvhich n() time 
for payment is expressed ; and by section 2 the expression ** banker 
includes a body of j)crsons, whether incorporated or not, who carry on the 
business of banking. An authority to draw cheques does not necessarily 
include an authority to draw bills : Forster v, Mackreth. L. U. 2 Ex. 163. 
As to the stamping of cheques, see ante. 

(e) Sec ante. 

if) See “Byles on Bills” (15th edit.), p. 79; “Chalmers on Bills of 
Exchange Act,” p. 246. 

(g) Keene v. Jieard, 8 C. B. (N.8.) 372, 380. 

(ft) Section 17 (2). 

(<) London and County Banking Company y. Groome, 8Q. B. D. 288, 
293. See ante. 

(ft) See ante, p. 62. 

a. c 2 
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(t?.) A cheque must be drawn on a banker. 

(e.) It is usually, thouj^b not necessarily, only inland.(ct) 
( /;) A banker who pays a cheque drawn on him to order 
on demand having a forged or unauthorised endorsement 

is, nevertheless, protected. (6) 

((/.) The duty and authority of the drawee of a cheque 
is determined by the drawer’s countermand of payment or 
by notice of the drawer’s death. (c) 

And even thongh drawn abroad may be treated as inland unless that 
fact appears on their face. Should it do so they are nevertheless valid 
(section 72 (1) (A) ) ; but sec foreign bills requiring protesting in the event of 
dishonour (section 51 (2), and “ liyles on Bills,” loth edit., p. 16). 

(I/) Sec anfr, p. 49. 

(^) Bills of Exchange Act, 1 882, s. 75. And as to the difference between 
cheques and bills of exchange generally, sec further Acewe v. Beards siipi'a; 
Warwick v. Royers. 5 M.A: G.340 ; Serlc v. NoHon^ 2 M. & Bob. 404 ; 
Boehm V. Sterling, 7 T. R. 430 ; Alexander v. Burchjield, 7 M. & G. 1067. 
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CHAPTER XI. 

THE RIGHTS AND POWERS OF THE HOLDER OF A CHEQUE. 

By section 38 of the Bills of Exchange Act, 1882, the 
rights and powers of the holder(f?) of a hill, in which term 
a cheque is by section 73 included, are as follows : — 

(1.) He may sue on the bill in his own name. 

(2.) Where he is a holder in due course, (^) he holds the 
bill free from any defect of title(/) of prior parties, as well 
as from mere personal defences available to prior parties 
among themselves, and may enforce payment against all 
parties liable on the bill.(/) 

(3.) Where his title is defective, if he negotiates the bill 
to a holder in due course, that holder obtains a good and 
complete title to the bill, and if he obtains payment of the 
bill, the person who pays him in due course gets a valid 
discharge of the bill.(^) 

But although the holder of a cheque is entitled on its 
dishonour to sue the drawer and any of the indorsers, he 
has not, as has been stated previously, any right of action 
against the bankers for their refusal to honour it.(/t) 

(ti) See definition of holder (section 2'). 

(«) Ab to who is a holder in due course, see section 29. 

(/) As to defective title, see section 29. It is necessary to distinguish 
between a defective title and no title, for a person who claims under a 
forgery neither has, nor can give, a title. See section 24. 

It must be remembered that when a person takes a crossed cheque 
which bears on it the words “ not negotiable,” he neither has, nor is 
capable of giving, a better title to the cheque than that which the person 
from whom he took it had. See section 81, 

(&) See ante^ p. 5. 
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CHAPTER XIL 


GIFTS OF CHEQUES. 


A CHEQUE drawn by A., in favour of B., as a gift, cannot, 
according to tlie general principle that there must be a 
consideration for an undertaking not under seal, be enforced 
by B. in an action against A.(a) 

But where C. voluntarily gave a cheque on his bankers 
to B., and B. forthwith presented it, but payment was 
refused by the banker, although they had funds of C. 
sufficient for the purpose ; and on the next day, and before 
the cheque had been cashed, C. died, it was held, that as 
everything had been done in their power both by the 
donor and the donee of the cheque to make the gift com- 
plete, and the failure had arisen solely from the acts of 
third parties, the gift was an effectual gift mter vivos, and 

B. was entitled to bo paid out of the assets in the hands of 

C. ’s executors. (/^) 

A gift of a cheque by the draw'er thereof, made in con- 
templation of death, will not operate as a good donatio 
mortis causdy because the death of the drawer is a revoca- 
tion of the banker’s authority to pay, and the donee cannot 
after the drawer’s death claim to be paid out of his estate, 
should the bankers refuse payment.(c) It may be, how- 

(fl) Ea.tto /1 V. PrutcJiett, 1 0. & R. 808, where Lord Abinqbr, C.B., 

says: “If a man gives money as a gratuity, it cannot be recovered back, 
because the act is complete ; yet a man who promises to give money can- 
not be sued on such promise ; and if so, I do not see how a promise in 
writing, not under seal, can have any binding effect.” See Jlill v. WiUcAi 
21 W. R. 757. 

(h) Bromley v. Brunton, L. R. 6 Eq. 275 ; 37 L. .J. Ch. 902. 

(r) Hewitt v. Kaye, L. R. 6 Eq. 198 ; Beak v. Beak, L. R. 13 Eq. 489. 
A distiDction was formerly made between a cheque drawn payable to bearer 
and a cheque drawn payable to order, the latter being held capable of being 
the subject-matter of a donatio mortis causa (^Rolls v. Pearce, 5 Ch. D. 
730 ; In re Mead, 15 Ch. D. 651) ; but it is submitted that this distinction 
no longer exists. See section 75 of the Bills of Exchange Act, 1882, and 
“ Byles on Bills,” loth edit., 201. ® 
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ever, that should the hanker, in ignorance of the drawer s 
death, pay a cheque so given, the donee would bo entitled 
to retain the proceeds as against the drawer s representa- 
tives.(d) And should the donee negotiate the cheque for 
value, the person who takes it would he entitled to claim 
against the estate of the drawer.(e) On the other hand, it 
has been held that a cheque payable to the donor or order 
and, without having been indorsed by him, given by the 
donor during his last illness to his son, stands on the same 
footing as a promissory note or bill of exchange payable to 
the donor or order, and will pass to the son by way of a 
donatio mortis causd.{f') 

(£) See Tate v. Hilbert, 2 Ves. Jur., at p. US. 

ie") Rolls y. Pearce, t- ? o- n 

(/) Clement y. Cheeseman, 27 Ch. D. 631 ; Veal v. leal, 2. Beay. 303. 
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CHAPTER XIII. 

PAYMENT OF LOST OR DESTROYED CHEQUES AND BILLS. 

At common law no action could be maintained on a lost 
cheque, note, or bill, if negotiable ; nor on the considera- 
tion for it, (a) though it seems such action lay where the 
instrument had been destroyed. (/-») 

Now, by section 69 of the Bills of Exchange Act, 1882 
it is enacted : — 

“ Where a bill,” in which expression a cheque is, by 
section 73, included, “ has been lost before it is overdue, the 
person who was the holder of it may apply to the drawer 
to give him another bill of the same tenor, giving security 
to the drawer, if required, to indemnify him against all 
persons whatever, in case the bill alleged to have been 
lost shall be found again.” 

‘‘If the drawer on request as aforesaid refuses to give 
such duplicate bill, he may be compelled to do so.” 

And by section 70, “ in any action or proceeding upon a 
bill the court or a judge may order that the loss of the 
instrument shall not be set up, provided an indemnity be 
given to the satisfaction of the court or judge against the 
claims of any other person upon the instrument in 
question.” 

Notice of dishonour is not excused by the fact that the 
bill or cheque has been lost or destroyed. 

A plaintiff failing to give or to offer an indemnity may 
be compelled to pay the costs of the defendant incurred up 
to the time of his doing so.(c) 

(a) person y mtchinsmi, 2 Camp. 211 ; Wain v. Baily, 10 Ad. & E. 
616 ; Crowe v. Clay, 9 Ex. 601. 

(&) Wright V. Maidstone, 24 L. J. Ch. 623. 

(c) King v. Zimmerman, L. B. 6 C. P. 466. 
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CRIMINAL OFFENCES IN RELATION TO CHEQUES. 


For a person to give what purports to be lus cheque upon cheating 
his hanker, in payment for goods, when in truth lie has no 
account with the banker named, is a false pretence within 
the 24 & 25 Viet. c. 96, s. 88,00 V' here a prisoner was 
charged with falsely pretending that a post dated clieque, 
drawn by himself, was a good and genuine order for 25/., 
whereby he obtained a watch and cliain, and the juiy 
found that before the completion of the transaction of the 
sale and delivery of the watch and chain, by the prosecutor, 
to the prisoner — he represented to the prosecutor that he 
had an account with the bankers on whom the cheque was 
drawn, and that he had a right to draw the cheque, though 
he postponed the date for his owm convenience, wdiich was 
all false, and that he represented that the cheque would be 
paid on or after the day-of the date, but he liad in reality 
no funds to pay it, the prisoner was held to be propeily 
convicted.(^) 

But if the person, at the time he gave the cheque 
believed, although he had no account with the bankers, 
that the cheque would be paid on presentation, he cannot 
be found guilty of a false pretence, So where the defen- 
dant, on the purchase of a mare by him, gave a cheque 
drawn on a banker with whom he had no account, but told 
the vendor to postpone presenting it till a given day, and 
the vendor assented, but nevertheless presented it before 
that time, when it was dishonoured, the defendant w'as held 
to be entitled to be acquitted, on it appearing that he was 
daily expecting to have money paid to him which would 


(S) Rex 7. Jaeheon, 3 Camp. 370. 

(e) Bex 7. Parker, 2 Mood. C. C. 1 ; 
Wal-M, 28 L. T. 748. 


7 C. & F. 825 ; see also Reg. y. 
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Stealing. 


Forging. 


have enabled bim to place tbe bank in funds to meet the 
cheque by the time named by him. (a) 

It is no false pretence, as regards the banker, to draw on 
and present to him a cheque for a larger amount than you 
have in his hands.(//) A. drew a bill on B., on whom 
he had no right to draw, in order to induce bankers to 
honour his cheque, which they did ; and it was held not 
to be a false pretence, because A. only obtained credit, and 
not any specific sum on the bill.(c) But to give a 
cheque by way of payment for an amount which exceeds 
the assets available to meet it, with the knowledge that 
there is no authority to overdraw, and that it will be 
dishonoured on presentation, renders the drawer liable to 
a conviction for false pretences.(<^) A cashier of a bank 
has a general authority to part with the bank’s money in 
payment of such cheques as he may think genuine, and, 
therefore, when money has been obtained from a cashier 
at the bank on a forged cheque knowingly, it does not 
amount to larceny, but to obtaining the money by false 
pretences. (^•) 

Formerly, the stealing of a cheque, qud cheque, did not 
amount to larceny, but now, by 24 & 25 Viet. c. 96, s. 27, 
it is made so.(/) 

A person may be indicted for forging a cheque as “ an 
order for the payment of money ” under 24 & 25 Viet. c. 98, 
s. 39.(y) If the charge in the indictment is for forging a 
warrant and order, proof of a document which is a warrant 
but not an order for the payment of money, will not support 
the indictment. (A) 


(a) Reg. V. Walne, 11 Cox, 647, 

(b) Per iUuLE, J., in Reg. v. Garvett, 23 L, J. M. C. 22. 

ic) Rex V. IVaveU, 1 Mood. C. C. 224 ; see 11 Cox C. C., App. xi., for 
precedents of counts in an indictment for presenting a false cheque. 

(d) Reg. v. Sazelton, L. R. 2 C. C. 134 ; 44 L. J. M. C. 11. 

(e) Reg. y. Prince, 38 L. J. M. C. 8 ; L. R. 1 C. C. R. 160. 

^ 215 ; Reg. y. Regex, 1 D. fc B. C. C. 871 1 

27 L, J, M. C, 20* 


(g) R. V. Willmigkby, 2 East, P. C. 944. 

(h} Rep. y.Williamg, 2 C.& K. 61. Filling in a fonn of cheque alreadj 
signed, with blanks left in it for the sum, is forgery : J^ower v. SHaw^ % 
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A cheque of a railway company, signed by the secretary, 
addressed to their bankers, directed the latter to pay to A. 
a shareholder, or his order, the sum therein mentioned. 
There was a memorandum at the bottom of the document, 

“ The shareholder’s name must be indorsed at the back of 
the cheque : ” it was held, that a person who forged the 
shareholder’s indorsement on the cheque was guilty of 
forging an order or a warrant for the payment of money.(*) 
Forging and uttering an indorsement on a cheque, with 
a view to get it cashed by the credit of the name, will 

sustain an indictment for forgery.(i) 

A cheque, although post dated, is an order lor the pay- 
ment of money.(/) 

Where an instrument is, by reason of its incom- 
pleteness, not operative, an indictment for forging, oi 
feloniously uttering, an indorsement on it will not lie. 
Semhle, however, the facts would support an indictment 

for forgery at common law.(7n) 

A cheque drawn by a person in a fictitious name amounts 

to a forgery under the Act, unless the cheque was draw n 
and uttered as his oiyn, and it was so received by the 
payee, in which case his subscribing a fictitious name will 
not make it a forgery, the credit being there given wholly 
to himself without any regard to the name or any relation 
to a third party. Thus, the prisoner Robert Martin, in 
payment for a pony and cart purchased by him from the 
prosecutor, drew a cheque in the name of William Martin 
in the presence of the prosecutor upon a bank at which ho, 
the prisoner, had no account, and gave it to the prosecutoi 
as his own cheque drawn in his own name. At the time 
he drew the cheque, the prisoner knew that it would be, as 
in fact it was, dishonoured. The prosecutor who knew 


C. & K. 703. So, filling in a blank cheque with a larger sum t*^an that 
authoriaed by the drawer, is a forgery ; Jicg. v. WiUon, 17 L. J. .1. c. . 
(0 Reg. T. Autey, 1 D. & B. C. C. 294 ; 26 L. J. M. C. 190. 

(kS Reg. V. Warden, 3 F. & F. 82. 

(0 Reg. V. Taylor, 1 C. & K. 213. • o r t n 820 

(m) Reg. y. Harper, 7 Q. B. D. 78 ; Reg. t. Turjnn, 2 C. A K. 820 . 
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the prisoner and Iiis real name received the cheque in 
the belief that it ^Yas drawn in the prisoner’s own 
name Held, that the prisoner was not guilty of the offence 
of forgery.(a) 

A forged draft on a banker in the name of a person 
who never kept cash with the hanker is a warrant or order 
within the Act.(/0 So is a forged draft in the name of a 
person who does keep cash with the banker, whatever may 
be the state of his account at that particular time.(c) 

On an indictment for uttering a forged cheque, it is not 
necessary to call the supposed maker to disprove an 
authority from him to any other person to sign in his 
name ; it is sufficient to disprove the handwriting.(^Z) 

A cheque purported to be drawn by G. A. upon bankers; 
evidence that no person named G. A. kept an account 
with or had any right to draw on the bankers was held 
primd facie sufficient proof that G. A. was a fictitious 
person. (c) 

To alter a cheque, which is crossed with the name of a 
banker, with intent to defraud, is a forgery. (/) 

In criminal proceedings, a cheque, although it may not 
be duly stamped, is admissible in evidence, by virtue of 
the exception contained in section 14 (4) of the Stamp 
Act, 1891. 


(tt) Hcff. V. Martvi, f> Q. B. D. 34 ; sec also DiiniCs Case^ ILea. C. C. 59, 
(5) B. y. Locliett, 2 Ea.st, P. C. 940. 

(r) jR. V. Carter^ 1 Pen. C. C. G5. 
id) Beg. v. Jlarhy, 2 M. & Rob. 473. 

(p) Bex V. Baeklcr, 5 C. & F. 118. Sec also i2. v. 6 C. P.326. 

(f) Ante, p. G8. 
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CHAPTER XV. 

LETTERS OF CREDIT AND CIRCULAR NOTES. 

A LETTER of credit is an instrument, in common use 
among bankers, for the transmission of money either within 
the United Kingdom or to the colonies, or to foreign 
countries.(^) It is not negotiable as a cheque, but is 
only an authority from the banker who signs it to the 
banker or other person to whom it is addressed, upon 
advice, to honour the drafts of the person named in it, and 
who produces the letter ; and consequently he alone is 
entitled to draw the drafts or to receive payment. 

A letter of credit, saying “ Please to honour the drafts 
of A. to the amount of 460/. and charge the same to the 
account of B.,’’ is an authority to make the payment, but 
the possession of the document by the person to whom it 
is addressed does not prove that the payment has been 
made.(A) In order to show that the payment has been 
made there must be a draft by A. in pursuance of the 
direction and authority of the letter.(/i) 

As a letter of credit is not a negotiable instrument, if it 
is stolen, or lost, and the banker, upon whom tlie letter of 
credit is drawn, honours the drafts or pays the amount 
upon a forged signature, he is not thereby discharged ; 
neither is the banker granting the letter of credit : tor 
payment must he made in strict conformity with the 
letter.(/t) 

The statute 16 & 17 Viet, c, 51), s. 19, does not apply to 
letters of credit, (0 and it is submitted that the Bills ol 
Exchange Act, 1882, s. 60, is equally inapplicable. 

ffl) “ Story on Bills,” sections 459 — 463 (4th edit). 

W) Orr V. Univn Bank of Scotland, 1 Macq. II. L. Cas. 51.3 ; 2 C. L. K. 
1666 ; Britiih Linen Company v. Caledonian Tiusuraiice Company, 4 
Macq. H. L. Cas. 107 ; 7 Jor. (N.8.) 587. 

(0 BritUk Linen Company v. Caledonian Insurance Company, 4 

107 . 


Letters of 
credit. 
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By the Companies Act, 1862, s. 41, a company having 
its liability limited, either by shares or by guarantee, shall 
have its name mentioned in legible characters on letters 


of credit, purporting to be signed by or on behalf of the 
company ; and by section 42, if a director, manager, or 
officer of the company, or any person on its behalf, signs, 
or authorises to be signed, on behalf of the company, a 
letter of credit, wherein its name is not so mentioned, he shall 
be liable to a penalty of 50/., and shall further be personally 
liable to the holder of such letter of credit, for the amount 
thereof, unless the same is duly paid by the company. 

If the drafts drawn by the owner of the letters are not 
honoured, he may recover from the grantor moneys paid 
by him in respect thereof, and the same rule applies where 
after payment of the drafts any surplus remains. It is his 
duty, however, first to restore the letters to the grantor,(a) 

With respect to marginal letters of credit, which are 
letters of credit written in the margin of blank bills of 
exchange,(/<) they are described in the report of a ease in 
which their real character and operation are defined, (c) 
and from which the following account is derived. 

The course of dealing and practice relative to the issue 
and user of marginal letters of credit differs considerably 
in different parts of the mercantile world, and the terms 
of such issue and user depend upon the actual agreement 


(а) Conflans Quarry Company v. Parker, L. R. 3 C.P. 1. 

(б) The form of a marginal letter of credit is as follows : 


No. 39. 

Ci-edlt for £2,000 stg. In diipli- 
g cate. 4907. 

« National Bank of Scotland, Edin- 

S burgh, 

„ „ 24th June. 1864. 

To Messrs. Fletcher & Companv, China. 

I hereby, for the Xatlona’l Bank of 
Scotland, authorize j-ou to draw the 
annexed Bill of E.\changc at six months’ 
sight for Two thousand pounds sterling 
on Messrs. Glyn & Co„ Bankers, in 
London, who will honour the same In 
conformity with its tenor, if presented 
along t\1th this Letter of Credit within 
one year from this date. 


First of Exchange for £2,000 sterling. 

39 

No, F. 

4907 

Place and date of drawing, Shanghai, Sth 

April, 1865. 

Six mouths after sight pay this first 
of Exchange (second of the same tenor 
and date not being accepted or paid), to 
our order, the sum of Two thousand 
pounds sterling, which charge to the 
National Bank of Scotland as per annexed 
Letter of Credit. 

To Messrs. Glyn Sl Co., 

Bankers, London. 


'iHOS. ANDERSON, Secretary. 
Jno. J. Shearer, P.Manager. 


Drawer signs here, 

Fletobbr & C< 


^ . _ - . • A' UAlVOAn W Vi* 
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between tbe parties, and upon the terms apparent on tlie 
face of such marginal letters of credit. It is a common, hut 
by no means an invariable, practice, that when such mar- 
ginal letters of credit are granted by a bank in this 
country, in favour of a firm carrying on business abroad, 
the bank granting the letters of credit requiia's the security 
of some firm carrying on business in England tor the 
repayment of any money which may be paid in respect ot 
any draft drawn under such letter of credit ; but if the 
credit of the foreign firm were good, such security would 
not in all cases be considered necessary ; and, accordingly, 
whether such security is given or not depends on the 
credit and standing of the firm in whose tavour such 
letters of credit are granted. The marginal letters of 
credit which are issued in this country, according to the 
usual practice, are sent to the foreign firm, not merely to 
enable it to raise funds for buying produce to be con- 
signed to England, but as a guarantee to the purchasers 
of the hills of such foreign firm that such bills will on 
presentation be accepted, and also to give more complete 
facilities for raising money to the foreign firm in whose 
favour such marginal letters of credit are issued. ((/) 

Marginal letters of credit are usually either open 
credits ” or “ documentary credits.’^ “ Open credits” are, 
on the face of them, engagements on the part ot the 
person giving such credits to accept the drafts drawn 
under such credits unconditionally, except that generally 
there is a certain limit as to the time within which the 
credits are to be available ; whereas, “ documentary 
credits ” are engagements to accept hills drawn under 
them subject to a condition or a proviso on the face of the 
credit that the drafts, when presented for acceptance, 
are to he accompanied by hills of lading or shipping 
documents.(^) 

(i) 2Md. , . ^ 

i(e) In re Agra and Maftterman's Bank, Ex parte As^iaUc Company 
L. R, 2 Ch. 391 ; Banner v. Jvhmton, L. R. 5 H. L. Cas, 157 ; 40 L. J. 


Open 

credits and 
ilocumen- 
tiuy 
credit?!. 
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A hond fide holder of a bill of exchange, drawn under 
an open letter of credit (intended by the grantor to be 
shown to other persons or if his intention was not so in 
fact, if his conduct was such as to justify these persons in 
believing that he so intended), can maintain an action 
against the grantor of the letter of credit in case of his 
refusal to accept the bill. “ The marginal note which is 
put upon the face of the bill of exchange,” Vice-Chancellor 
James said, “is intended to be a representation or a 
promise to any person who should become in due course 
the holder of that bill of exchange, that the bill would be 


duly honoured, and it would be clearly a contract with the 
owner, which would be a legal contract, the right of which 
would attach with the bill of exchange, and in that sense 
the contract is negotiable and assignable with the bill of 
exchange.”(a) 

So, where open letters of credit (intended to be used for 
showing to other persons) were granted to Fletcher and 
Company, a China firm, on the guaranty of Maitland and 
Company, an English firm, and Fletcher and Company, in 
fraud and violation of their agreement with Maitland and 
Company, drew bills under them not protected by shipping 
documents, and indorsed them for value to a bank who 
had no actual notice of the agreement between Fletcher 

any ; Vice-Chan- 


and Company and Maitland and Comp 


cellor »James held, that the bank was entitled to require 
the grantors of the letters of credit to accept the bills, and 
that Maitland and Company had no equity to restrain 
them from procuring such acceptance.(a) 

But as to the custom alleged that, according to the 
ordinary course of dealing in reference to letters of credit 
granted to foreign firms, the foreign firm could only obtain 
letters of credit upon the guaranty of some English firm, 


Chanc. 730 ; Chartered Bank of India, ^'c., v. Macfadyen, 64 L. J. Q. B. 
oo7* 

{a^MaUlaiul y The Chartered Mercantile Barth of India, London, 
arid China,i%L. 5. Chanc. 3G3. See Union Bank of Canada y. CoU^ 
4< L. J. C. F. 100, 
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and that the foreign firm stipulated to use the letters of 
credit only for the purpose of buying goods to he con- 
signed to England, and to transmit the bills of lading to 
the English firm as a security for the repayment of the 
bills of exchange drawn under the letters of credit by a 
mail not later than that which carried the bills of exchange ; 
the Vice-Chancellor determined no such custom existed 
as Maitland and Company averred, aud that even if there 
were such a custom, the rights of the bank as a bond fide 
holder for value could not be affected by the mere con- 
structive notice of the agreement between Maitland and 
Company and Fletcher and Company which the custom 
would imply. “ It is quite a novelty,’’ the Vice- Chan- 
cellor observed, “to me to have it suggested that the 
negotiability of a negotiable instrument is to he affected 
by any private arrangement of that kind, which ])arties do 
not choose to put on the face of the document. That 
distinction seems to me to be actually expressed in the 
paragraph of the answer which draws a wide distinction 
between an open letter of credit and a documentary letter 
of credit. If it were intended to limit Fletcher and 
Company in the use of this letter of credit as between 
themselves and the world at large to a use for mercantile 
purposes connected with the purchaser ot goods, it would 
have been very easy to have oxpress(‘d upon the face of the 
document that it was to he acce[)ted it presented accom- 
panied by bills of lading, or other documents representing 
mercantile transactions.”(/.») 

But letters of credit, containing a promise to accept bills, 
create a contract between the giver of the letters and the 
person who advances money on the faith of them cn/y 
when such letters are intended to be shown to the third 
persons for the purpose of obtaining advances ; or where 
the giver of the letter has so conducted himself that such 
an intention may fairly he presumed. Documents in the 
form of letters of credit were addressed by the defendants 

(6) Ibid, at p. 308. 


0 . 


U 
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to S. and Company, corn merchants, authorising them to 
draw bills on the defendants against shipments of grain. 
To the documents certain conditions were appended. 

S. and Company drew bills upon the defendants under 
the credit so opened without performing the conditions. 
The plaintiffs having notice of the conditions and knowing 
that they were unfulfilled, advanced money on the bills so 
drawn which the defendants refused to accept. In an 
action against the defendants for not accepting the hills, 
it was held that the documents did not create a contract 
between the plaintiffs and defendants, and that even if 
it did do so such contract was subject to such of the 
conditions as were not necessarily subsequent to the 

advance.(a) 

A letter of credit contained a i)romise by the defendants 
to accept bills drawn upon them by their correspondents 
“ against produce bought and paid for.’^ The plaintiff's 
had knowledge of this condition and advanced money 
upon bills purporting to be drawn under the credit at 
a time when no produce had been bought or paid for. 
The defendants refused to accept these bills. In an action 
for not accepting : — Held, that the defendants were entitled 
to refuse to accept, as they only agreed to do so on the 
terms of the letter, and that if the plaintiff's advanced 
money on the faith of their correspondents’ representations 
that the conditions had been fulfilled there was no guaranty 
on the part of the defendants of the truth of such state- 
mentf'. The defendants counter-claimed against the 

(a) Union Bank of Canathi v. Cole, 47 L. J. G. P, 100. This case 
was distinguishcil from The Atjra and Maftfennan'x Bank/iQ L. J. Ch. 
222 ; L. K. 2 Cb. HOI, atui Maitland v. Chartered Bank of India, wpi'a. 

In the case of ITie Agra and Maxterman's Bank " said COTTON, L.J., 
“ the document itself showed an intention that it should be shown to other 
persons. In Maitland v. The Chartered Bank of India, again, the 
documents showed that they were intended to he used for showing to other 
persons. In that case, ns in the other, there were no conditions, though 
it wa-s attempted to be proved that there was a condition implied by the 
usage of trade. Here the conditions appear on the face of the document, 
and it is found that something which the defendants have made a con- 
dition of the drawing of the bill, and which ought to have been performed, 
was not performed.” 
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plaintiffs for the amount of other bills accepted and i)aid 
which had been drawn under the same letter of credit. 
Held, that the defendants were not entitled to recover, as 
the presentation of the bills for acceptance was not a 
warranty by the ])]aintiffs that the bills had, in fact, been 
drawn against produce bought and paid for.(//) 

"When a bank issues a letter of credit, on the terms that 
the bills which they agreed to accept are to be covered by 
bills of lading to a like amount, suspension of ])ayment 
by the bank, before there has been time for tlie letter of 
credit to be used, is not a broach or a repudiation of the 
contract ; inasmuch as permission might have been given 
to the liquidators under the winding-up to negotiat{^ tlie 
bills, and a claim by the holder of the letter of credit for 
damages for the alleged broach will be disallowed. (c) 
Where the grantor of a marginal letter stops payment, 
and fails to meet it, the grantee is entitled to recover com- 
mission, notarial and all other necessary expenses.(i/) 


A bank granted a letter of credit to a company on terms 
that the company should ship tea and forward l)ills of 
lading, invoices, and policy of insurance on the tea to the 
bank, and should also draw on Barber and Company bills. 


to be accepted by Barber and Company to an amount 
sufficient to cover the amount authorised by the letter of 


credit. Barber and Company guaranteed tlu* perfonnance 
by the company of these terms “ holiling themselves 
responsible for the same.” The company drew on the 
bank, and the bank accepted the bills, but owing to the 
failure of the bank after the dates when the bills were 


drawn, and before they became due, the company shii)ped 
no tea, and did not perform any of the terms agreed on. 
All the bills were eventually paid : — It was held, that 


(J) Chartered Danlt of India, Avutralia, and Chinn, v. Mae/n(hjpn, 
64 L. J. Q. B. 367 ; 72 L. T. 428. See also Union Bank of Canada v. 
Cole, tupra. 

(e) In re Agra Bank, I'x parte Tondeur, L. R. 6 Eq. 160. 

(<f) Prehn v. Liverpool Bank, L, R. .5 Kx. 92 ; 39 L. .J. Kxch. 41 ; 
In re General Swth American Company, Ex parte Banco dc Lima, 
7 Ch. D. 637 ; 47 L. J. Chanc. 67 ; 37 L. t. 599 : 26 W. R. 232. 

0. H 2 
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the failure of the bank was no reason why the company 
shoulil not have performed its part of the contract, and 
that Barber and (Company were not relieved from their 

guaranty.(a) 

By the Stamp Act, 1891, (A) s. 32, of the term “bill 
exchange " for the purpose of the stamp duties includes 
{inter alia) a letter of credit, and any document or writing 
(except a bank note) entitling or purporting to entitle any 
person, whether named therein or not, to payment by any 
other person of, or to draw upon any other person for, any 
sum of money therein mentioned ;(c) but a letter of credit 
granted in the United Kingdom authorising drafts to be 
drawn out of the United Kingdom payable in the United 
Kingdom is exempt from duty (see 4th exemption to the 
Schedule). 

Circular notes are instruments similar to letters of credit, 
drawn by bankers in this country upon their foreign cor- 
respondents, in favour of persons travelling abroad. (tQ The 
persons in whose favour these notes are granted usually 
carry with them a letter containing their signature (called 
a letter of indication), for exhibition to the correspondents 
on presentation of the notes, and for comparison with the 
signature, which the holders are required to give before 
payment, in order to satisfy the correspondents of their 
identity. 

The subject of circular notes was very fully discussed in 
the case of Confians Stone Quarry Company v. Parher,{e) the 

(rt) F.x parte Agra Banh^ In re Barhcr ajid Company, L. R. 9 Eq. 
72') ; 39 L. J. Bank. 39. 

(li) r)4 k .^>.') Viet. c. 39. 

(r) The IG & 17 Viet. c. 59, sched., defined a letter of credit to be “a 
document or writing whereby any person to whom any such document or 
writing is, or is intended to be, delivered or sent, shall be entitled, or be 
intended to be entitled, to have credit with, or in account with, or to draw 
upon any other person for, or to receive from such other person, any sum of 
money therein mentioned.” Letters of credit were expres-sly chargeable with 
the stump duty of one penny, imposed by that statute upon drafts payable to 
order on demand ; but letters of credit, whether drawn in sets or not, which 
were sent by persons in the United Kingdom to persons abroad, authorising 
drafts on the United Kingdom were exempt. This schedule is repealed by 
33 k 34 Viet. c. 99. 

Hare v. Copland, 13 Ir. Com. Law Rep. 443. 

(c) CjiiJlans Stom Quarry Company v. Parlier, 24 L. J. C. P. 51 } 
L. R. 3 C. P. 1. 
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facta of which were as follows : — The plaintiffs, through an 
agent, obtained from the defendants, bankers in London, 
circular notes payable by certain correspondents of the 
defendants at various foreign towns mentioned in a “ letter 
of indication ” which accompanied the circular notes. The 
letter of indication and the circular notes were transmitted 


by the agent by post to the plaintiffs in Paris ; the letter 
of indication was duly received by them, but the circular 
notes were lost in transit. Held, that, as the defendants 
might possibly still be called upon to pay the circular 
notes, the plaintiffs, apart from any equitable relief to 
which they might he entitled upon giving a proper iudciii- 
nity, were not entitled to recover the money which their 
agent had paid to the defendants upon tendering the letter 
of indication only. 

“ Upon the true construction of the letter of indication 
and circular notes.” the Court said, “ it is not obligatory 
upon the holder to cash the circular notes, though he 
purchases the right to do so. In the event of his not 
requiring to use them abroad, he may, after reasonable 
notice of his electing not to use them, require repayment 

at the banker’s hands The correspondent who 

cashes a circular note ought to, and commonly does, for 
his own protection, look at the letter of indication for the 
purpose of identifying the holder of the circular note, hut 
his doing so is not made a condition precedent. If he 
cashes the circular note for the person mentioned in the 
letter of indication he has recourse against the banker, 
although from civility, over confidence, or mere omission, 
he may not have asked for the letter of indication. And, 
on the other hand, if after the letter of indication has been 
properly filled in by the rightful owner witli his signature, 
a foreign correspondent cashes a circular note for a thief, 
who has succeeded in stealing the letter of indication and 
circular note, and in forging the name of the holder, no 
care in looking at the letter of indication can eke out a 
right to recover against the banker, as upon a payment to 
the right person.” 
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I. Orders to Paij. 

Bills oj K.vcJiainje . — We will next pass to the considera- 
tion of the duties ot bankers, and their liabilities and 
riglits, as regards bills of exchange made payable at their 
banking houses. 


General or It was for a long time mucli disputed whether a bill of 
accept-^^ exchange drawn generally, but accepted payable at a 
ance. particular place named on it, ought to be presented at 
that place, in order to ground a cause of action by the 
holder against the acceptor. At length this doubt was set 
at rest by a decision of the House of Lords, which declared 
the law to be, that an acceptance made payable at a 
specified place was a qualified acceptance, which imposed 
upon the holder, in an action against the acceptor, the 
necessity of stating and proving presentment at that place, 
in order to recover on the bill. (a) The Legislature, how- 
ever, thought this part of the law required some altera- 
tion, and accordingly the statute 1 & 2 Geo. 4, c. 78, 
was passed, enacting, that an acceptance payable, ou the 
face of it, at the house of a banker or other place shall 
bo considered to be a general acceptance, unless it be 

expressed to be payable there only^ and not otherwise or 
elsewhere.Qt) 

And now by the Bills of Exchange Act, 1882, s. 19, 
it is enacted that an acceptance to pay at a particular place 

(a) lioice V. Young. 2 B. t B. 165 ; 2 Bligh. 391. 

(h) The holder of a draft may refuse to take a special aeceptance, and 
resort to the drawer at once. Gammon v. Schmoll, 5 Taunt. 353. A 
per>on who takes a qualified acceptance is bound to give notice to tho 
drawer; for non that he will assent to the qualified acceptance, 

see 9 M. k. \\ . 509. A draft accepted payable at a banker’s is not a 
."ipecial or qualified acceptance, and is generally esteemed of higher com- 
mercial credit than a special or qualified acceptance, or an acceptance not 
made payable at a banker’s. 
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is a general acceptance, niiless it expressly states that the 
bill is to be paid there only and not elsinvhero.(r) 

When a bill is accepted generally, presentment for pay- 
ment is not necessary in order to render the acceptor 
liable. When by the terms of a qualified acceptance pre- 
sentment for payment is required, the accei)tor, in the 
absence of an express stipulation to that effect, is not dis- 
charged by the omission to present the bill for payment 
on the day that it matures (see section 52, sub-sections 1 
and 2). But should the holder of such an acce[)tance l)y 
his delay prejudice the acceptor, the acceptor would pro- 
bably be discharged, for his position in regard to such an 
acceptance seems, in this respect, analogous to the drawer 
of a cheque. ((/) But althoTigh it is only necessary as 

(t‘) A general acceptance assents without qualification to the order of 
the drawer. A qualified acceptance in express terms varies the ctVect of 
the bill as drawn (section 10). In particular, an acceptance is qualified, 
which is — 

(a.) Conditional, that is to say, which makes payment by the acceptor 
dependent on the fulfilment of a condition tlierein stated. 

(A.) Partial, that is to say, an acceptance to i)ay part only of the amount 
for which the bill is drawn. 

(c.) Local, as stated iu the text. 

{d.) Qualified as to time ; a bill drawn on 1)., payable three months 
after date. 13. accepts it, payable six months after date. 

(e.) The acceptance of some one or more of the drawees, but not oi all. 
The holder of a bill may retusc to take a <jualificd acceptance, and if he 
does not obtain an unqualified acceptance may treat the bill ns dishonoured 
by non-acceptance (section 44). 

Where a qualified acceptance is taken, and the drawer or indorser has 
not expressly or impliedly authorised the holder to take a qualificil accepp 
ance, or does not subsequently assent thereto, such drawer f>r indorser is 
discharged from his liability on the bill. But where tlic dmwer or indorser 
of a bill receives notice of a qualified acceptance, and does not within a 
reasonable time express his dissent to the holder, lie shall be deemed to 
have assented thereto (section 44). If the holder agrees to accept a qii.ali- 
fied acceptance he should give notice of the fact to all prior jiarties, and 
not notice of dishonour. Jienthu'h v. Dorrii^n^^ East, llV.b Jt was held 
under the repealed statute of 1 A 2 Oco. 4, c. 78, that accepting a bill pay- 
able at a banker’s ” was a (piuliticd acceptance, without adding the 

words “and not otherwise or elsewhere*’ (sec llahtvnd v. Shelton, .j Q. B. 
86) ; and an acceptance at a particular place “ and not otherwise ” without 
adding the word “ only," was held to lie an equally qualified acceptance 
(sec Higginsv . Nichoh, 7Dowl. 551). It is suggested that now under section 
17 of tne Bills of Exchange Act, 1882, an acceptance bearing either riie 
word “only,” or the words " end not elsewhere," would still be a qualified 
acceptance. 

(a) See Alexander v. Svrrhjield, 7 M. 4: G. lOCl ; lihhoj) v. 

2Str. Rep. 1195. 
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against the acceptor to prove presentment at a particular 
place when the acceptance is a qualified one as to locality, 
as against the drawer or indorsers, Avhere a bill is accepted 
at a particular place, presentment must be made to that 
place before an action will lie against them. (a) In the 
same way, if a bill l)e drawn payable at a specified place, 
j)resentment there is a condition precedent to suing the 
drawor.(y 

AVhere presentment has to be made to a banker, the 
presentment must be made M'ithin banking hours. (c) 
Pi-esentment for payment is dispensed with, where after 
the exercise of reasonable diligence it cannot be effected.((/) 
11 a bill is accepted payable at a particular town, present- 
ment, it is said, at all the banking houses at the town is 
sufficient. (e) 

If a bill of exchange is accepted, pa^-able at a banker’s, 
and, in the course of business, is indorsed to the bankers, 
they, on suing the indorser, have no need to show that 
they presented it to the accei>tor : for, as the bankers, at 
whose house the bill was to be paid, were themselves the 
holders of it, it was a sufficient demand, for them to turn 
to their books and ascertain the state of the acceptor’s 
account with them, and a sufficient refusal, to find that he 
had no effects in their bands ;(/) and a letter written, on 
the day when the bill became due to the indorser, on 
belialf of the bankers, stating the acceptor’s bill to be 
unpaid, and requesting the indorser’s immediate attention 
to it, is sufficient notice of dishonour. (y') 

Precisely the same has been laid down, as the law with 
respect to a promissory note, stated by the maker in a 
memorandum to be payable at a banker’s, to whom it 

(fl) Gibh V. Mather, 8 Bing. 214 ; Saul v. Jones, 28 L. J. Q B 37 
(fc) Qihb V. Mather, supra ; see Byles on “ Bills ” (I5th edit.) 286 
(e) Parker v. Gordon, 7 East. 385 ; }\hitaher v. Bank of England 
6 C. & ?. 700 : and see section 45 of Bills of Exchange Act. 1882 ’ 

(rf) Section 46 ( 2 ), Bills of Exchange Act. 1882. 

(c) Hardy v. Wooidroffe, 2 Stark. 319. 

(j") Bailey v. Porter, 14 M. k ^V. 44. 
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was indorsed in tlio course of business, and wbo sued the 
indorser. (</) 

Where the drawer of a bill of exchange, accept(*d gene- 
rally (subsequently to the passing of the 1 & 2 (leo. 4, 
c. 78), added the words “payable at It. and Co.’s, bankers, 
London,” without the knowledge of the acceptor, and then 
indorsed it for valuable consideration, the bill being over- 
due, and the indorsee privy to the alteration, the alteration 
was held to be a material one, and the acceptor was held 
to be discharged ; notwithstanding the argument which 
was pressed, that, since the statute, this was only a general 
acceptance, and that no demand was necessary against 
the acceptor, and that, consequently, in an action by the 
indorsee against the acceptor, it was not possible to contend 
that he was prejudiced. (/i) 

A bill was accepted, payable at a bank, which was also 
that of the drawer ; the drawer discounted it with them, and 


(V/) Saunderson v. Judge, 2 H. 151. lUO. Sec Bills of Exehiuige Act, 
1882, B. 87 (3). 

(/t) Macintofthv. Hay don, R. 4: M. 3(52 ; sec liunhjtfld v. Momr, 23 L. J. 
Q. B. 261 } 3 El. & Bl. 683. By Rcction (i4, sub-.secti'in 1, of the Bills of 
Exchange Act, 1882, it is now enactvd that where a hill or acccjjtancc is 
materially altered without the assent of all (lartics liable on the bill, the bill is 
avoided, except as against a party who has himself made, aiirhorixcd, or 
assented to the alteration, and subsequent indorsers ; provided that, where a 
hill has been materially altered, but the alteration i.s not a])pareiit, and tlie 
bill is in the hands of a holder in due course, suc-h holder may avail himself 
of the bill, as if it had not been altered, and may enforce ))ayim'nt of it 
according to its original tenor. It should be noticed that an altered bill may, 
nevertheless, be avoided under the Stamp Act, 1891, by being made a new 
instrument requiring a fresli stamp. Snjj'dl v. Jlunh of England, 9 
Q. B. I). 574. 

The following alterations in particular arc made material by sub-sec- 
tion (2) — any altemtion of the date (see Ilirschma/L v. ISudd, L. K. s Ex. 
171) ; the sum payable v. lirooh, 9 Q. B. 306) ; the tinjc of pay- 

ment {Hocicti Ginh'dlc v. Metropolitan lianh, 21 W. R. 335) ; the place of 
|)aymeut (_Tidinar/ih v. Grover, 1 M. & B. 73.5 ) ; and where a bill 1ms been 
accepted generally, the addition of a plan of payment without the acceptor's 
assent. 

To alter the number or date of a Bank of England note is a n>aterial 
alteration. Suffell v. J3ank of Enyland , !) Q. B. I). .5.5.5 ; Lerdn Jitmh v. 
Walker, 11 Q.B. 1). 84. 

The following have been hehl to be immaterial ultcr.ntions : — “On 
demand” added to a bill on which no time for payment slated \^AUloun v. 
Carnwell, L, U. 3 Q. B. 573) ; a "Ixiarer” bill converted to an “ order ” bill 
(^Atiwood V. Griffin, 2 C. & P. 368), or the striking out of the words “ or 
order” byithe acceptor in the case of a bill payable to ‘‘D. or order.'’ 
Deoroix v. Meyer, 2.5 Q, B. D. 343. 
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indorsed it to them ; they rediscounted, and, on maturity, 
paid it, without indicating to the holder whether they paid 
as indorsers, or as agents for the acceptor. The acceptor’s 
account being overdrawn, tlie bank gave notice of dis- 
lionour to the drawer, and lie was debited with the amount. 
It was held, they had a right to pay the bill as indorsers, 
taking time to impure if they w'ould honour the bill 
or not, and that there was no obligation upon them to inform 
the holder in what capacity they paid it.(a) 

The lact of returning a hill, accepted payable at the 
acceptor’s bankers, to i.he indorsee’s bankers, at the Clear- 
ing House, with “orders not to pay” written on it, and 
“cancelled by mistake ’ also, does not enable the indorsee 
to recover against the bankers, as for money had and 
received ; but if the bankers have been guilty of negligence, 
or want ot due and reasonable care, and specital damage 
has accrued therefrom to the holder, an action on the case 
may he maintained against them.(^) 

An acceptor, having funds to meet the bill in the 
bunkers’ hands, is, it is submitted, not exonerated if they 
fail after the maturity of the bill, but before it has been 
presented, prorided the holder has not been guilty of 
laches.(c) 

A person who accepts a bill, payable at his bankers’, is 
held thereby to give authority to the bankers to upply to 
the payment ot it any funds of his in their hands, and 
there is no necessity tor them to have any other or more 
specific authorization than the terms of the acceptance 
itself.(ff) Bankers refusing to pay such an instrument 

(a) Pollard v. Ogden, 2 El. & Bl. 459. See section 59 of Bills of 
Exchange Act, 1882, 

(Ji) Warwick v. Pogers, 5 M. k G. 340; Wilkinson y, Johnston, 3 
B. 6c C. 428 ; Ingham v. Pmnrose, 28 L. J. C. P. 294 ; Aovelli v. Rossi, 
2 B. & Ad. 757 ; Paper v. Birkbcck, 15 East 17 ; Prince y. Oriental 
Bank Co}-2}oration. h. It. 3 App. Cas. 325 ; 26 TV. R 543 

(0 Sebag V. Abitbol, 4 M. & S. 402; Turner v. Ilaydan, 4 B & C. 1 : 
Rhodes 7. Gent, 6 B. & A. 246. 

(rf) Kymer v. Laurie . 18 L. J. Q. B. 218. The bankers cannot sue on 
the bill, for it fu7ictxis officio^ by the law merchant, when once paid by 



ORDERS TO PAY. 


107 


when presented are liable to be sued by their customers.^') 
The like authority would also be given to pay a promissory 
note which the customer has made payable at his bankers. 

Banker paying a Forged Bill.— A bunker paying a bill, 
accepted by a customer as above, to one who holds it under 
a forged indorsement, and who could not, therefore, give a 
legal discharge, cannot debit the account of the acceptor 
with the sum paid.(/) As to his right to recover as against 
the honafide holder of the bill, the law does not appear to 
be settled, but the rule would seem to be that ho is so 
entitled if he has been guilty of no negligence, and if the 
forgery was immediatel}' discovered, and notice given to 
the holder.(^) 

If, when a person accepts a bill payable at his bankers, 
his account with them is in such a state as not to he ade- 
quate to pay the whole amount for which the bill is 
accepted, and they pay the whole amount, tor the honour 
of their customer, they would be entitled to recover trom 
the customer the ditference between the amount ot his 
moneys in their hands, and the sum in the bill, either as 
so much money lent to him, or paid for his use. But in 
order to recover the amount, the bankers must prove the 
indorsement by the payee, as well as the acceptance by 
their customer ; if either is a forgery, they will not be 
entitled to recover.(/i) 

Bill when Next, when is a bill made payable at 

a banker’s said to be paid ? Nov, in a case ot a contract 
to pay money, that can only properly be called payment, 
which is payment according to, and in the terms of, the 

or on bebftlf of the acceptor. See also Whitalicr v. lianh of 
1 C. M. & R. 744 ; Parley v. Tamer, 26 L. J. Ch. 710. 

(c) Exll V. Smith, 12 M. & W. 018 ; Bell v. Carey, 8 C. B. 887. 

(/) Tacher v. Rohartn, IG Q. B. 560 ; Hall v. Paller, 5 B. & C. 750. 

(p) CocU T. Maftterman, 9 B. k C. 902 ; Smithx. iVerrer, 6Tauiit. 76 ; 
Ingham y. Primrose, 7 C. B. (N.6.) 52 ; Burchfield v. Moore, 23 L. J. 
Q. B. 261. 

{hy Forster v. Clements, 2 Camp. 17. 
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coutract ; (a) so that payment, by a stranger, does not 
discharge the pj^rty contracting to pay, unless made hy 
the stranger as his agent, and with his prior authority or 
subsequent ratification. Hence, payment by a stranger 
ct the amount of a bill of exchange to the bankers, at 
wliosc house it was made payable by the acceptance, under 
an arrangement with them, whereby the person paying 
obtained possession ot the bill for a collateral purpose of 
liis own, is not a payment of the bill by the acceptor,(/>) 

Payment of Pills of E.vchange hy Cheques^ Provisional 
ov Absolute . — The branch bank of the Bank of Euffland 
at Newcastle discounted a bill of exchange drawn by a 
customer upon H. and Company, and accepted by them 
l)ayable at the bank of L. and Company, also bankers at 
Newcastle. According to the practice prevailing among 
bankers at Newcastle, the branch bank, on the morning 
when the bill became due, took it to L. and Company, 
who marked it for payment, and gave a credit note, 
indicating tliat it, with other jnoneys, was in order for 
payment and would be paid. About 2 P.M. on the same 
day, a clerk ot the branch bank, in accordance with the 
practice, took all the cheques which had been received, 
drawn on L. and Company, together with the credit note, 
to the bank of L. and Company. The credit note was 
admitted into the total amount, and a cheque upon the 
branch bank was in accordance with the practice handed 
by L, and Company to the clerk for the amount of the 
balance due to the branch bank. At 3 p.m. the banks at 
Newcastle close to the public, but it is the practice for the 
bankers who keep accounts with the branch bank to attend 
at such bank, before it finally closes for the day at 4 P.M., 
tor the purpose of having the day^s accounts investigated, 


(ff) Simjmm y. EfigingUm, 24 L. J. Exch. 313 ; 10 Exch. 845 ; Church y. 
Bishop, 2 Ves. sen. 272 ; Smith v. Cracen, 1 C. & J. 500. 

(ft) Deacon y. Stodhart, 2 M. & G. 317 : see Cooh v. Lister, 13 C. B. 
(N.S.) 543; 32L. J. C. 1M21. 
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and of rectifying any mistakes or errors whicli may have 
arisen in the course of the day, and finding and striking 
the final balances between them. When the bank of L. and 
Company closed at 3 o’clock it was ascertained that II. and 
Company had stopped paj'inent, and that their balance was 
not sufficient to meet the bill. Notice was at once and 
before 4 p.m. given to the branch bank that the bill had 
been paid in error, and they were requested to take it 
back. Before such notice was received, the account of 
L. and Company had been debited with the amount in 
the accounts of the branch bank. The Court held, that as 
it was not shown that the giving the cheque was pro- 
visional only, or subject to rectification upon going over 
the accounts later in the day, such giving the cheque by 
L. and Company amounted to payment of the bill of 
exchange to the branch of the Bank of England, and that 
the customer was entitled to have credit with them for the 
amount of the bill.(c) 

Sfiecific Appropriation of Moneys to take up Bdls . — No 
action either at law or in equity will lie by the holder 
against a banker for refusing to pay a bill so accepted, 
there being no privity between them. A. having accepted 
a bill of exchange paid money into bis bank u[)on the 
express understanding that it was to be a])plied to taking 
up the bill at maturity. He suddenly died before the bill 
fell due, and the bank retained the money in satisiaction 
of moneys owing to them upon his general account. The 
bill was returned dishonoured to the drawers, who there- 
upon sued the bunk in equity for the amount, Held, that 
there was no privity to sustain the suit.((/j An action, 
however, would lie by the holder against the bankers for 
money had and received to his use, if they had consented 
to hold it to his use ; provided, it is submitted, that consent 

fc) Pollard V. Bank of England^ 40 L. J. Q. B. 233 ; L. K. G Q. B. 623. 

(/) mil V. ]ii>ydn, L. II. 8 Eq. 2‘JO ; 38 L. J. Ch. 538 ; Stewart v. Erg, 
1 Moore, 74 ; 7 Taunt. 339 ; Moore ?. Bvshellf 27 L. J. Ex. 3. 
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■were in fact or impliedly communicated to the holder, (a) 
But money paid in, by a customer, expressly for the pur- 
pose of meeting a bill, accepted by him, and Ijdng at the 
bank for payment, and appropriated by the bank for that 
purpose, is, so far as tlie customer is concerned, money 
paid and received to the use of the holder of the bill, and 
cannot be applied by the bank to the general account of 
the customer.fi) 

But where a person paid a sum into a country bankers’ 
with written directions to apply it to meet a bill of 
exchange payable the next day at the country bankers’ 
London agents, and the country bankers stopped payment 
the next day without having advised their London agents 
of the payment of the sum, and the bill on being presented 
was dishonoured, it was held that the country bankers, 
havimj made no specific appropriation of the sum, he was 
only entitled to prove as a general creditor,(c) 

Customers of country bankers paid in to the bankers’ a 
sum of money in bank notes, and also some bills of 
exchange, to be remitted to London in order to meet certain 
acceptances. The ])ankers sent to their London ao-ents the 

o 

bills, and some bank notes, with a letter directing them to 
pay a certain sum of money, also giving them notice of 
the acceptances as payable at their bank, and giving direc- 
tions as to other business. The country bankers stopped 
])ayment, owing a large balance to the London bankers 
Held that, as between the country customers and the 
London bankers, there was no appropriation of the bills 
and notes to meet the acceptances, and that the London 


(а) De Bernalcs v, Fnllcr, 14 Enst, 590 ; Prince v. Oriental Bank, 3 

App. Cas. 325 ; 47 L. J. C. P. 42 ; Williams i. Ereritt, 14 East, 684, and 
ante, p. 6. 

(б) Be Bcrnales v. Fuller, supra ; J/ill v. Smith, 12 M. & W. 618 : 
Farlnj v. Turner, 26 L. J. Ch. 710; Prince y. Orential Bank, supra; 
Chartered Bank of India v. Erans, 21 L. T. 407. 

(<•) Moore v. Bushell , 27 L. J . Ex. 3 ; Farley y. Turner, supra ; Mill v. 
Bo7jds, supra. See also Thomson v. Simpson, L. R. 6 Ch. App 659 ; 
Lomstana Bank v. Bank of New Orleans, L. R. 6 H. L. 352 ; 
Barned's Banking Company, In re; Massey, Ex parte, 39 L. J. Ch. 635. 
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bankers could retain the bills and notes without, meeting 
the acceptances.((/) 

Cancellation hj Bankers h/ Mistake. — If a banker, at 
whose house a bill is accepted payable, by mistake (not 
under circumstances showing want of due care) cancels the 
acceptance and refuses to pay the bill, he docs not neces- 
sarily render himself liable to the holder, in an action on 
the case, or otherwise. Where, on the other hand, he 
has been guilty of such want of due care, and damage has 
ensued in consequence to the holder, an action will lie 
against him.(^) 

Death of Customer. — A banker’s authority to pay 
acceptances is revoked by his customer’s death, but if 
without notice of such death, he pays an acceptance, lie 
can claim against the customer’s (estate for tlic amount, or, 
it would seem, reimburse himself out of the funds of tln^ 
customer in his hands.(/) 

Promissory Notes. — By section 87 of the Bills of 
Exchange Act, 1882, where a promissory note is in the 
body of it made payable at a particular ])lace, it must be 
presented for payment at that place in order to render the 
maker liable. In any other case presentment for payment 
is not necessary in order to render the maker liabh?. 

So that where the place of payment is not mentioned 
in the body of the note^ but merely in a memorandum 
at the foot, then it is no part of the contract that the 
note should be payable at the bank, or place men- 
tioned, and it is not necessary to present, (^/) or allege 
presentment.(/i) 

(ti) Johnson v. Roharts, L. II. 10 Ch. App. 50.5 ; -ll L. J. Cii. 078, 

(e) See Inghatn v. Pr 'mrosc., 28 L. J. (’. P. 294 ; 7 C. B. (n,s.) 82. As 
to cancellation by mistake by other parties not de.strdying a bill, see Rnjferv. 
Rirhhech, 15 East, 17 ; Davidson v. Cooper, 11 M. k W. 778. 

(/) Rogersm v. Ladbrooke, I Bing. 93. As to revocation of authority to 
pay cheques, see Bills of Exchange Act, 1882, s. 75. 

(g) Williams v. Waring, 10 B. k C. 2. 

(A) Sanderson v. Judge, 2 H. Bl. 510 ; Masters v. Baretto, 19 L. J. C. P. 
BO ; per Lord Campbell, C.J., in Warrington v. Early, 23 L. J. Q. B. 48. 
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And as regards the indorser, by snb-section (3) it is 
enacted that where a note is in the body of it made payable 
at a particular place, presentment at that place is necessary 
in order to render an indorser liable ; but where a place of 
payment is indicated by way of memorandum only, 
presentment at that place is sufficient to render the indorser 
liable, but a presentment to the maker elsewhere, if suffi- 
cient in other respects, shall also suffice. 


II. Orders other than mere Orders to pay. 

Hitherto we have been considering those orders to pay 
commonly coming under a banker’s notice, but besides 
these there are other orders respecting the funds of a 
customer, not strictly orders to pay, and less frequently 
to be met with in practice. The first of these are what 
may be termed orders in the nature of an appropriation or 
assignment of funds in favour of a third party,(a) 

Questions frequently arise as to how far a banker who 
has received an order to appropriate certain funds of his 
customer in favour of a third party, which order has been 
subsequently countermanded, is justified in nevertheless 
making the payment. Before the Judicature Acts, the 
rule in law apparently was this : — If the revocation was 
made before the banker had assented to the appropriation, 
and before that assent had been communicated to the 
payee, the banker was bound to act upon it ; and if he 
made the payment he did it at his risk, and could not 
charge his customer therewith ;{(») the reason of this being 
that until the assent had been given and communicated to 

(«) Further, an order fcir the payment of money may be stamped either 
by the pci-s-»n deliverin*? it or the person paying it ; but the omission to 
stump cannot be subsequently cured by (he payment of a penalty. See 
Stamp Act, 1801, .ss. 37, 38. In the case of an assignment the debtor 
becomes, on notice of the assignment, liable to the assignee ; whilst as 
regards the Stamp Acts it may be stamped at any time on payment of the 
duty and penalty. See Buck v. Itohion, 3 Q. B. D. 691 ; and see Brice v. 
Bannuter, infra, and Stamp Act, 1891, s.s, 15, 62. 

(&) See Gibinm ?. Mind, 2 Biiig. 7 ; ’iViUiamsy, Everitt, 14 East, 682 ; 
Morrt ll V. Wootton, 16 Bear. 197 ; Hodgson v. Anderson, 8 B. & C. 342. 
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the payee no property in the funds passed to him, and the 
customer’s right of control over them still continued.(o) 
In equity, the assent of,(r/) or even the communication to, 
the banker -svas immaterial, (c) so far as tlio assignee’s 
right as against the assignor went, for an order given hy 
a debtor to his creditor upon funds in the hands of a third 
party has always been hold to bo sufficient to constitute an 
equitable assigument.(/) That the assignee sliould have 
had notice of the assignment, however, was absolutely 
necessary ; for it has always been a well-established prin- 
ciple of equity that a mere order from a creditor to his 
debtor to pay a third person, uncommunicated to such 
person, passes no interest in the funds so directed to he 
paid.(y) It must have appeared, moreover, from the order 
that there was an intention to charge the funds in favour 
of the payee. (/i) A mere cheque was held not to he an 
equitable assignment of a drawer’s balance at his 
banker’s.(/i) Now, by section 25, sub-section (C), of the 
Judicature Act, 1873, all debts or other legal chosos in 
action are now assignable, (/) provided the assignment he 
an absolute one(^) (and not hy way of charge only), and 
be in writing under the hand of the assignor, (/) and notice 
in writing(m) thereof be given to the debtor. The assignee 
takes subject to all equities affecting the assignor. (n) 




Chequ 
not an 


equital 

a«sigu« 

nient. 


(c) WiWav)8 V. Ei'eri'tt, I t East, 582 ; Wullirr v. Punlron, 0 ic W. 
411 ; Lilyv.TIaiis^ 5 A. &E,51S ; A'oblcv. National IJUeoiint Coinjxinijt 
6 H. & N. 225 ; 29 L. J. Ex. 210. 

(<^) Gorringe v. Irwcll, S4 Ch. D. 128. 

(e) Ex parte South, 3 Swanat, 393 ; Jiodieh v. Ganddl, 1 I). M. G. 
780 ; Diploch v. Hammond, 2 Sm. At G. HI ; 5 Dc G. M. k G. 320. 

CO Bow V. Dawson, 1 Ves. ficn. 331 ; Letts v. Morris, 4 bim, 007 ; 
Burn V. Carvalho, 4 M. & C. 690. 

0?) Farquhar v. City of Toronto, 12 Gr. 18G. 

(ft) Hophinson v. Foster, L. K. 19 Eq. 74. 

(i) A debt not due may be assigned: Walker v. Bradford Bank, 12 

Q. B. D. 616. 

(ft) As to what is an absolute assignment, see Tanervd v. Drhujoa Bay 
Company, 23 Q, B. D. 239, disapproving National Prorincial Bank v. 
^arle, 6 Q. B. D. 626 ; Comfort y. Betts [1891], 1 Q. B. 737 ; and 
Walker y. Bradford Bank, supra, 

(0 See In re Richardson, 30 Ch. D. 396. 

(«0 This may bo given after the death of the assignor : ^^alkL^r v. 
Bradford Bank, mipra. 

(») Young y. Kitohin, 3 Ex. D. 127 ; 47 L. J. Ex. 579 ; Goa'rnment of 

G. X 
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Assignments of equitable cboses in action are not affected 
by this enactment, except that the assignee may now sue 
in any court, whereas before he could only sue in equity.(a) 
Where the section has not been complied with the assignor 
cannot be joined as co-plaintiff without his consent, or 
without being communicated with, and properly indemni- 
fied. (//) An order to pay a sum of money out of a debt, if 
it amounts to an absolute assignment, must be stamped as 
such and not as an order for payment.(c) 

It is important to point out this distinction between an 
order to pay and an assignment of a debt, viz., that where the 
direction to pay amounts to no more than what is techni- 
cally termed an order for the payment of money, the 
liability of the drawee is not to the payee, but to the drawer. 

So, it was held, by a person depositing money at his 
bankers, that it should be distributed, in named amounts, 
between certain persons, did not make the bankers liable to 
those persons, or any of them ; they were only responsible 
for the sum deposited, to the depositor ; although they 
were aware of the destination of the money.(<Q Such an 
order remains revocable by the party gi^dng it, until the 
occurrence of one of two events, — the payment over by 
the bankers to the persons for whom the sum was 
deposited, or the making of some binding engagement by 
the bankers wdth them, which gives the latter a right of 
action against the former.(c) For instance, had the 
bankers stated to those persons, that they held the money 
for them, thus assenting to the order of their customer, 

Netvfoundland v. Neivfoundland Railway Company, 13 App, Cas. 199 ; 
IfVii of England Rank v. Batchelor, .SO W. R. 364. 

(rt) See “ White and Tudor's Leading Cases ” (6th edit.), vol. ii., 836. 
(h) Tnrquand v. Fcaron, L. R. 4 Q. R, 1), 280. See In re Whitting, 10 
Ch. I). 615 ; Goodman v. Rolhifion, 18 Q. B. D. 332. 

(c) Brice v. BanniKtcr, 3 Q. B. D. 569 : Buck v. Rohsiai, ib. 686 ; 
lTV.«f of England Bank v. Batchelor, 30 W. ii. 364 ; Government of 
Newfoundland v. Newfoundland Railway, 13 App. Cas. 199 ; Christie v. 
Taunton [1893], 2 Ch. 175. 

(rf) Pinto Y. Santos, 3 Taunt. 447. 

(<) Gibson V. Mlnct, 2 Bing. 7; Williams ’^.Everett, 14 East, 592 ; 
Scott V. Porchcr, 3 Mcr. 6.52 ; Lily v. Hays, 6 A. 5c E. 548 ; BHnd v. 
Hampshire, 1 M, & >V. 372. 
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tiiafc would have rendered them liable to the persons for 
whom they held the money, for their assent could not be 
retracted.(/) 

A letter by bankers, stating that a special credit for a 
certain sum has been opened by them at the instructions of 
their customer, in favour of any particular person who 
supplies goods on the faith of it, does not, of itself, con- 
stitute a specific appropriation or an equibible assignment 
of that sum in their hands, so as to make them liable to 
be sued in a court of equity as trustees for the person in 
whose favour the credit has been opened. (^) 

Order to receive Dividends. — By the Stamp Act, 1891, 
8. 81, a letter or power of attorney for the sale, transfer, or 
acceptance of any of the government or parliamentary 
stocks or funds, duly stamped for that purpose, is not to be 
charged with any further duty by reason of containing an 
authority for the receipt of the dividends on the same 
stocks or funds.(/t) A writing under hand only containing 
an order, request, or direction from the owner or proprietor 
of any stock to any company or to any officer of any com- 
pany, or to any banker, to pay the dividends or interest 
arising from any such stock to any person therein named, 
is not chargeable with duty as a letter or power of attorney. 
But although such order, request or direction is not liable 
to stamp duty as a letter or power of attorney, it requires to 
be stamped as an order for money payable on demand under 
sub-section (l^ of section 32. When bankers hold a power 
of attorney from the trustee of a married woman to receive 
and pay to her the dividends on government stock settled 

(/) FriihUng v. Sohroedcf% 2 Bing. N. C. 77 5 Walker y. Rontron, 9 
M.&W. 411, 421. 

Morgan v. Lariviere, L. R. 7 H. L. 423 ; 44 L. J. Cb. 457. 

(a) a letter or power of attorney or other instrument in the nature 
tiiereof is chargeable as follows : — 

Tor the receipt of the dividends or interest of any stock, — 

Where made for the receipt of one payment only, 1«. 

In any other case, 6«. 

See 64 k 66 Viet. c. 39, Sched. I (3). 

0 . 
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to her separate use, it will be no payment, if they pay the 
dividends to her creditors or nominees at her request.(a) 

Banker as Stakeholder . — In considering the position of 
the parties concerned where money has been paid into a 
bank to abide the issue of an event it is necessary to call 
attention to the Act 8 & 9 Viet. c. 109, s. 18. By that 
soctioji it is enacted that all contracts or agreements, whether 
by parol or in writing, by way of gaming or wagering 
shall be null and void ; and no suit shall be brought or 
maintained, in any court of law or equity, for recovering 
any sum of money or valuable thing, alleged to have been 
won upon any wager, or which shall have been deposited 
in the hands of any person to abide the event on which 
any wager shall have been made. But, it is further pro- 
vided that the preceding enactment shall not apply to a 
subscription or agreement to subscribe, or contribute for, 
or towards, any plate, prize or sum of money to be awarded 
to the winner of any lawful game. The effect of the words 
“ no suit shall be brought or maintained,” &c., is to pro- 
hibit the recovery by the winner from the loser of money 
which has been w'on in such a transaction as that mentioned 
in that part of the section, or wdiich has been deposited by 
such loser in the hands of a stakeholder to abide the event ; 
and the statute does not apply to cases wherein the party 
seeks to I'ccover his own stake upon a repudiation of the 
wagering contract ; either party being able to recover the 
sum he himself has deposited, although he does not demand 
it till after the event.(^) 


(d) Clerk v. Laurie^ 1 H. & N. 452. As to tbe evidence of the receipt 
of dividends afforded by entry in the banker’s books, see Hume v. Bolland, 
1 C. iSc 330. 


(1i) Dujdle V. Higgs, L. R. 2 Ex. D. 422 ; 25 tV. R. 777. See also 
mrnpdex, y Mahh, L. R. 1 Q. B. D. 189 ; 24 W. R. 607 ; Thacker v. 

S’ P- ■A^^ersnn, 13 Q. B. D. 779 ; Cohen v. 

A^ttelly 22 Q. B. D. 650. See, also, 55 & 56 Viet, c. 9, the effect of which 
18 that money paid by A. on behalf of B., at the request of B., in payment 
of beU lost by B., to other persons, cannot be recovered by A. from B. ; 
and the^ fact that A. paid the money in ignorance of the nature of the 

held, make no difference : Tatain v. Heeve 

^ 44 ; 62 L. J. Q, B, 30. See also on this statute, De 

Mattos v. Benjamtn^ 70 L. T. 6S. 
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Order to obtain Acceptance, — If a person delivers a bill 
of excliange to his bankers to get accepted for him (he 
being payee), and acceptance is refused, but they omit to 
communicate the circumstance to the depositor, he has a 
right of action against them, and may recover damages in 
proportion to the injury he can show he has sustained.(c) 


Order to accept Drafts against Bills of Lading, — A 
banker, receiving instructions from his customer to accept 
bills of exchange which a correspondent of his would draw 
against bills of lading, is not bound to ascertain the 
genuineness of the bills of lading before accepting or 
paying the bills of exchange ; and if the banker pays the 
bills, although the bills of lading should afterwards turn 
out to be forgeries, he will be entitled to recover from his 
customer what he may Aave paid in respect of the bills of 
exchange.(fi) 


Order to transfer or place to Credit of Another — We 
next investigate the effect of an order given by a customer 
to his bankers, directing them to transfer a sum of money 
from his account to the credit of another person, who also 


batiks with them. 

A. is debtor to B. A., with the consent of B., desires 
his bankers, who also are the bankers of B., to place to 
the credit of B., a sum of money (for goods sold), so as to 
make the transaction similar to a bill of exchange at one 
month, which the bankers consent to do, but only consider 


(o) Van Wart t. Moolley, 3 B. & C. 439; Van Bieman's Banh v. 
Victoria Bcmk L. R. 3 P. C. 626 ; 40 L. J. P. C. 28. 

(fli) "^oodi T. Thiedmann, 1 H. & C. 478, Ulster Bank v. Synnott, C Ir. 
R., 696 ; a bill of exchange drawn upon the plaintiff by his correspon- 

dent abroad against a bill of lading was sent through the defendants, who 
were bankenfor presentation and collection. The bank presenb d the bill to 
Uie plaintiff with this memorandum: “The bank holds bills of lading and 
policy for 261 balea of cotton for William Gumming.” The plaintiff 
accepted the bill without asking to see the bill of lading and afterwards 
Rtnmed it before it was due, paid the money and received the bill of lading, 
wblcb proved to be a forgery. Upon bill filed against the bank to recover 
tba money so paid upon tne bill of exchange : — Held that the memorand um 
did not amoont to a guaranty of the bank that the so-called bill of lading 
waa gamine, and that the pontiff had no equity to recover back the 
money, XcatAcrv. Simpson, L.R. 11 £q< 398. 
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it as a payment to be made atal’utnre day. Such a trans- 
action does not amount to a payment ; and -where the 
bankers became bankrupt before the day on which the 
credit would expire, the Court held that A. was not dis- 
charged b}' such inchoate payment. (a) 

So, where A. pays in money, to be placed to the credit 
of B., upon a condition ; the money in the meantime to 
stand, in the bankers’ books, in the name of A., it is at his 



and the loss is his, if the bankers fail before the con- 


dition is complied with, thougli B. has written to desire it 
io iK‘ paid in generally.(//) 

But where A., in October, desired B. to pay his rent 
then due io A., into A.’s bankers, and, by mistake, the 
money was not then paid, but B., having also an account at 
the same bank, ordered the amount to be transferred to the 


credit of A., which transfer was actually made on Thursday, 
the 8th December, and B. wrote the next day to A. men- 
tioning this ; but A., living at a distance, did not receive 
the information till Sunday, the 11th December, and the 
hankers failed on Saturday, the 10th December ; this was 
held to be a sufficient payment by B., although, at the 
time of the transfer, B.’s account was overdrawn by 900/., 
and he had no general directions to pay his rent into the 
bank.(c) 


Order to invest . — Althougli there is nothing of a 
fiduciary character in the ordinary relations between 
hanker and customer, who are, under such circumstances, 
simply debtor and creditor, the latter having the right to 
call for his money, or any part of it, immediately, yet, if 
the dealings between them go beyond this point m any 
way, and the banker is employed by the customer to make 
investments for him, or otherwise to manage his monetary 
transactions, then the banker is, in that respect, the agent 
of the customer, and is bound to observe complete good 

(а) Pedder v. 2 Chit. 619. 

(б) Cooper Ch.R. 148 ; Brawny. Rowlev.2'Q.iiV.^\B. 

(c) Eyles v. JbJllis, 4 Bing 112; 12 Moore, 306. 


% 
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faith and use reasonable care in the performance of the 
customer’s orders. 

But where a partner in a banking house undertook to 
invest a sum of money on good security for a customer of 
the firm, and such person was induced, from the belief that 
she was deaUng with him as a partner, to advance the 
money, and the representations of the partner proved to be 
fraudulent : it was held that, in the absence ot e\ddcnce ot 
notice to the other partners, they could not be made liable 
for such a t^ansaction.(^^) 

Orders as to Trust Bankers, generally speaking, 

are under no obligation to make int^uiries as to the source 
from whence moneys paid in by a customer are derived ; 
or the purposes for which cheques are drawn by him.(6') 

In order to hold a banker justified in refusing to pay a 
cheque of his customer, the customer being a trustee, and 
drawing a cheque as trustee, there must be a misapplication 
of the money intended by the trustee, so as to constitute a 
breach of trust, and the banker must be cognizant of that 
intention. Where that is the case, and ho nevertheless 
makes the payment, and a breach of trust follows, he will 
be liable to refund the money at suit of the cestui <jue trust. 
The existence of a personal benefit to a banker, designed 
or stipulated for, as a consequence of the payment, would 
be strong evidence that the banker was privy to the breach 
of trust. E., Gr. and Company, bankers, had acted as such to 
T, J,, who carried on business with his son-in-law under 
the style of J. and M., but whose accounts with them were 
kept in his own name alone, and were unsettled at his 
death. He left a will bequeathing all his property to the 
use of his wife for life, and after her death to be divided 
among their children as she might think fit ; part of the 
property consisted of life policies which were put into the 

4 

Bishop 7. Countess of Jers^, 

Thomsons. Clydesdale Parish 

Kingston^ In re Gross, L, R. 6 Cb. 

De 0. M. 3c 0. 903. 


Drew, 143 ; 23 L. J. Cu. 4o.-j. 
893],App.Cas.287,289; Ex parte 
DD. 632 ; Bodenham v. HosUns, 2 
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hands of the hankers, together with the probate of T. J.’s 
will, and they received the amount of the policies, made up 
their accounts, and, after deducting their own unsettled 
claims, declared a certain sum to remain due from them- 
selves to the executrix. She continued her husband’s 
business witli his late partner under the style of J. and M., 
and a new account was opened with the bankers in the 
name of the new firm, and she, as executrix, drew a cheque 
for the amount stated to be due to her, and paid it in to 
the bankers to be credited to the firm of J. and M., and it 
was so credited and paid out, with other money, on account 
of cheques drawn by the new firm : — Held, that these 
circumstances were not, in themselves, sufficient to show 
that a breach of trust had been committed, and that the 
bankers knew of the intention to commit it, so as to render 
them liable (in a suit by the children of the testator) to 
replace the money. (a) 

Folloxcing Trust Moneys in Banher's Hands— U money 
held by a trustee(/>) or other person in a fiduciary cha- 
racter(c) has been paid by him to his account at his 
bankers the person for whom he held the money can follow 
it, and has a charge on the money in the banker’s hands. 

Application of Clayton^s Case (1 Mer. 572).— If a person 
holding money as a trustee or in a fiduciary character pays it 
into his own account, and mixes it with his own money, and 
aftei wards draws out cheques in the ordinary way the rule 
ill Clayton s Case^ attributing the first drawings out to the 
first payments in, does not apply, and the drawer is taken 
toha\e drawn out his own money in preference to the 


R- 3 H. L. 1. See also JSndff7»an v. Gill, 24 
Ch!^D lA ^ ^ Tho7-leifl6 

(6) ffalletty Instate In re, 13 Ch. D. 696 ; 49 L. J. Ch. 416. See, 
paiticularly, judgment of Jessel. M.R., in which all the cases on the 

Ph^n 4 R^R r ? f Hancock v. Smith, 68 L. J. Ch. 525 ; 41 

Ch. D. 466, and chapter on “ Appropriation of Payments.” 

( 0 ) Ibid., OTen-uling Ex parte Dale and Company, U Ch. D. 772. 



ORDERS OTHER THAN MERE ORDERS TO PAY. 


121 


trust iiionoy,((^) As between two cestuis que trusts whose 
money the trustee has paid into his own account at his 
bankers the rule in ClaytorCs Case, however, does upply,(e) 

Illegal Orders of Customer . — A banker, who permits a 

sum of money to be paid into his bank for the purpose of 

being paid over, for corruptly procuring an appointment 

under Government, may be indicted for a conspiracy with 

those who are to procure the appointment and to receive 
the money. (/) 

The same principle would seem to apply to money 
deposited with a banker as stakeholder, as it were, to be 
paid over, after an election, for the purposes of bribery. 

So, wherever bankers receive money, and agree to hold 
it, to be paid over for any purpose forbidden by the law, 
it seems they would be alike liable, for, in such a case, an 
individual stakeholder would be liable, if fixed with a know- 
ledge of the illegal purpose, and bankers are in the same 
situation as other individuals. 

supra, per Court of Appeal, Thesigee, L.J., 
difiscntmg Pennell y. Leffel, 4 D. M. A G. 372, on this point not followed. 

(0 llxd., per Fet, J., In re Stenning [1895], 2 Ch. 433. 

if) Eex y. Pollman, 2 C&mp. 2 dS. 
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CHAPTER XVII. 

ACCOUNTABLE OR DEPOSIT RECEIPTS. 

The suliject of accountable receipts, given by bankers, is 
one of some importance, ])ut one of wliich the develop- 
ment, b}' means of judicial decision, does not appear to be 
in proportion to what one might desire ; in other words, 
but few (jucstions on or relating to the subject have been 
prc'sentcd to the C’ourts for decision. 

"W'hcre a person deposits money with bankers, without 
intending that it should be called for from time to time 
by checpies, it is a frecpiont practice for them to contract 
to i)ay interest on the money thus lent to them, and 
to give an accountable receipt — that is, a memorandum 
of the receipt of the principal, an acknowledgment that 
they are accountable for it on demand and a promise to 
pay interest upon it during the time it remains in their 
hands ;(a) but the latter clause is not always, or neces- 
sarily, a part of the instrument. 

It must be borne in mind that bankers are not liable to 
pay interest on money deposited with them, in the absence 
of an agreement to do so.(6) 

An acknowledgment in this form — 

“ Mr. T. has left in my hands 200^. 

»J. A.” 

does not require a stamp to make it evidence.(c) By the 
Stamp Act, 1891, Sched. I., tit. “Receipt,” a receipt given 
for money deposited in any bank, or -with any banker, to 
be accounted for, and expressed to be received of the 

(<7) V. Bassett, 5 Hare, 56. Sometimes it is stated expressly not 
to bear interest, as in Stapletons. Sta})leton, 14 Sim. 186, 187. 

(Z») Edwards v. Vere, 6 B. & Ad. 282. 

(c) Tomkins v. Ashby., 6 B. & C. 641 ; Cory v. Bavis^ 14 C. B. 
(N.8.) 370. 
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person to whom the same is to be accounted for, is exempt 
from stamp duty.(f?) But receipts or acknoAvlcd( 2 ;ments 
given by bankers for sums paid to, or deposited with tlioni 
for or upon letters of allotment of shares, or in respect of 
calls upon script or shares of or in any company, arc not 
exempt. If the sums so paid amount to ' 21 . or upwards, 
the hankers must give a penny stamped receipt upon each 
payment.(^) 

A., to whom the Sheffield and Rotherham Bank was 
indebted, took accountable receipts for the sums duo from 
the hank. The course of dealing was, tliat as long as tlie 
sums for which these receipts were given remained in tlic 
bankers’ hands, the receiids were returned to the bank 
once a year to be cancelled, when the interest for the past 
year was either paid or allowed in account, and fresh 
receipts, in place of the cancelled ones, were given. A. 
died, and, pending a contest for the administration of his 
estate, these accountable receipts came into tlie hands of a 
stranger, who, by a fraud, obtained payment of tlie sinus 
due upon them. The receipts were returned, and they 
were afterwards cancelled by tearing off the signature at 
the foot. 

The administrator of A. was held, there being notliing 
to show that the receipts were transferable so as to entitle 
the holder to demand payment of the sums represented by 
them, to he in a position to maintain a suit in equity 
against the bank for payment of those sums.(/) 

Here, it is to be observed, the mode in which payment 
was obtained was this : — The receipts were presented at 
the Worksop Branch of the Nottinghamshire Bank, with 
an mdorsement purporting to be that of A., and, it being 
unknown to the manager of that branch that A. was dead, 
the money was paid and the receipts given up. Their 

(<Q But if it contains an agreement to pay interest, then, it is submitted, 
it would require stamping as an agreement. See Bank of Scotland v. 
TFotrw, 1 tiowl. 40. ^ ^ ^ 

(0 Stamp Act, 1891, e. 101. 
w ) Pearce t. Oreswick^ 2 Hare, 286, 
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amount was, in the course of business, charged by the 
Nottinghamshire Bank to their London bankers, to 
whom the receipts were remitted. Shortly afterwards, 
tlie Sheffield and Kotherham Bank directed the same 
London bankers to give credit to the Nottinghamshire 
Bank for the amount, and the receipts were delivered up 
to the Sheffield and Rotherham Bank.(a) 

Afjenl of Banher no implied Authority to receive Money 
on Deposit. — Certain persons carried on business as 
bankers at Brechin. They w'ere also the general agents 
for the Bank of Scotland at that place. A person 
deposited with them a sum of money, intending to 
deposit it on his owm account with the Bank of Scot- 
land. He received an acknowledgment headed, “ Bank 
Office, Brechin,” and signed by the names of the persons 
wlio were both private bankers and general agents for 
the Bank of Scotland. The House of Lords held that 
he could not, on this note, recover the deposit from the 
Bank of Scotland.(/<) 

On Change of Firm. — A person depositing money at 
bankers, and taking their accountable receipt, does not, by 
continuing to leave his money in the bank, after a dissolu- 
tion of the original firm, and the constitution of a new 
one, consisting of some of the old members and of other 
persons, discharge the former partners who had retired, 
although he receives interest regularly from the new firm, 
and gives no notice, and continues to transact business 
with them in the common course, and that for a period of 
four years until they became insolvent. Such facts are not 
sufficient to enable a jury to come to the conclusion that 
he did discharge the outgoing members of the firm,(c) and 

(a) Pearce t. CresicicJt, 2 Hare, 286. 

(d) Pank of Scotland v. 1 Dowl. 40. 

(c) Gough V. Daviee, 4 Price, 200 ; Daniel v. Croxs, 3 Vea. 277 ; Bil- 
oor(ntg1i HolvieSy L. R. 5 Ch. D. 256. See, as to evidence to know- 
ledge of retirement from banking firm and intention to credit new firm, 
Mari '?. Alexajider^ 2 M. & W. 484. It might, in some cases, be found in 
practice more desirable for the customer to transfer the credit to the new 
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assent to transfer the credit to the new firm, thouffh he had 

^ o 

made fresh deposits with them and received fresh account- 
able receipts from them.(rf) But where a customer of 
a hanking partnership, after the death of one of the 
partners, removed money from his current account to a 
deposit account bearing interest at the same bank, and 
received a deposit note from the surviving partner, it was 
held that there was sufficient evidence of novation to dis- 
charge the estate of the deceased partner from liability 
for the amount placed on deposit.(^») 

Statute of Limitations , — The Statute of Limitations 
applies to deposit notes.(/) A. deposited moneys with B., C., 
and D., who were partners in banking, carrying on business, 
under that name, and received from them promissory notes, 
in which they promised to pay him the amounts, three 
months after sight respectively, with interest. In Septem- 
ber, 1831, A. died. In March, 1837, B. died, having 
appointed C. and X. his executors- 0. and D. continued 
the banking business, in the same name as before, till 1842, 
and interest on the promissory notes was regularly paid by 
the firm until that time. In May, 1842, the customers of 
the bank were invited to transfer their accounts to the Isle 
of "Wight Joint-Stock Banking Company. In December, 
1843, C. and D. became bankrupt. In the same month, 
the executors of A. filed a bill in equity against the 
executors of B. and the devisees under his will, for pay- 
ment of the amounts of the promissory notes out of the 
personalty or real estate of B. The acts of the surviving 
partners of B, were held not to have the effect of taking 
the debt upon the notes out of the operation of the Statute 
of Limitations, as against the real or personal estate of the 
deceased partner, for that acts done by one of the surviving 
partners, who was executor of the deceased partner — which 

firm, as regards theque-stion of enforcing the responsibility : Lyth t. Ault, 
7 Ex. 669 j 21 L. J. Ex. 217. 

(d) See also In re Mead [18931, 3 Ch. 426. 

(0 In re Head (No. 2) [1894 J, 2 Ch. 236, distingoishing In re Head, 

tarn, 

to See Pott V. aegg, 16 M. & W. 311. 
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acts the surviving partners, as such, were bound to do — 
could not j-irima facie be considered to have been done in 
the character of executor. («) 

Donhle Liahiiitij . — Deposit receipts may be given in 
such a way as to create a double liability, as under the 
following circumstances : — 

John O’Brien, father of Daniel O’Brien and Catherine 
C^illaghan, lodged 150h in a bank upon a deposit receipt 
in liis own name. Upon Daniel’s producing the receipt 
some time afterwards, and demanding the interest, he 
was refused, the bank paying only to the depositor in 
j)(‘rson ; John, upon this, used for some time to accompany 
Daniel, and receive the interest, taking the fresh receipt 
in his (John’s) name, on each occasion. Afterwards he 
obtained permission that Daniel .should receive payments 
upon ])roducing the receipt indorsed by John. Then 
Daniel, b}’ his directions, paid an additional sum of 61. 
into the bank, and oi)tained a new deposit receipt for the 
whole amount, 155/., then in the hands of the bank, but in 
the name of Catherine O’Brien (afterwards Callaghan), 
Daniel telling the manager that his father intended 155/. 
to be the portion of his daughter Catherine, but that he 
desired to retain a control over it during his life, and that 
he wished the deposit receipt should be drawn in her 
name. A few davs afterwards John O’Brien died : Daniel 
took out administration, testamento anne.vo^ and, as adminis- 
trator, claimed the 155/. Shortly after, Catherine married, 
and she and her husband demanded payment of this money. 
Both Daniel and Catherine, with her husband, commenced 
actions against the bankers. They filed a l)ill of inter- 
pleader against both ; which was, however, dismis.sed, on 
the ground that this was not the case of a double demand 
for one duty, but a case in which there might be two 
liabilities; and that a mere pretext of conflicting claims 
could not support a bill of interpleader, the Court being 


(rt) Way V. Bassett, 5 Hare, 55. 
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bound to see that there is a question to be tried. Hero 
the transaction created a debt from the bank to Catherine, 
in consequence of the mode of dealing adopted by the 
bankers ; they were not at liberty to resist her demand, 
or to treat the case as one of interpleader, because John’s 
representative, who made the last deposit, and took the 
new receipt, chose to rescind the whole transaction. It 
is qnite consistent with this view, that John’s represen- 
tative might still be able to recover against the bankers ; 
for it was their own fault if they created a new liability in 
themselves, without obtaining a sufficient discharge from 
the original title to the money in their hands. It was 
pointed out by the Court, that by their application they 
asked it to destroy their own mode of dealing; for, if 
the cancellation of the old receipt, and the issuing of the 
new receipt, did not create a liability to the person named 
in the new receipt, the bankers’ system of deposit receipts 
was defective.(6) 

Transfer of Deposit Note. — A deposit note for money has 
been held to be like a deposit note for goods, and to pass by 
delivery of the instrument, and to require no assignment.(c) 
It is submitted, however, that this is only so where the 
money is locked up in a box, and is cai)ablo of l^eing 
returned in specie ; where it is not so the customer really 
loses his actual money, and receives in return a right of 
action to recover a similar amount, which is a mere chose 
in action, and only assignable as such.(J) 

A certificate of the deposit of money in a bank has been 
held in America to be a negotiable instrument.(e) 

Donatio mortis caxisd, — A deposit note may be the 

(J) Cochrane v. O'Brien, 2 J. & L. 388. 

(e) Woodhams v. Anglo- Auntralian and Universal Life Assurance 
Company, 8 GifE. 238 ; 8 Jur. (N.8.) 148. 

(d) See 8ihree v. Tt'ipp, IB M. & W. 37 ; “ Cavanagh on Money Seciiri- 
tiee,” p. 40. See also Moore y. Ulster Banking Company, 1 1 Jr. K. C. L. 

612 . 

(0 Miller y. Austen, 13 Howard, U. S. Rep. 218. 
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subject-matter of a good donatio mortis causd.(a) And it 
bas been held that the gift of such a note is not defeated 
by endorsing a cheque on it, although the cheque was 
invalid, not having been presented in the donor’s lifetime, 
if the facts show the donor intended to give not merely the 
cheque, but also the deposit note.(6) 

For(jer>f.~By U & 25 Viet. c. 98, s. 23, it is felony to 
forge an accountable receipt, whether for money or for 
goods, or for any note, bill, or other security for the pay- 
ment of money, or any indorsement on, or assignment of, 
any such accountable receipt ; and so is the altering, or 
otfering, uttering, disposing of, or putting off, knowing the 
same to be forged or altered, any such accountable receipt, 
with intent to defraud. The punishment for these offences 
is either penal servitude for life, or for a minimum term 
of three years (54 & 55 Viet, c. 09), or imprisonment for 

a period not exceeding two years, with or without hard 
labour. 

Altering the sum, for which an accountable receipt is 
given, is an altering in a material part, and indictable as 
a forgery.(c) 

V here it was the practice of a bank to treat a receipt, 
with the depositor’s name thereon, as an order for the 
payment of the money deposited and interest upon the 
receipt being presented to the bank ; and a person took 
the receipt to the bank, and, having written the depositor’s 
name thereon, delivered it to the bankers, who paid him 
the principal and interest due thereon : it was held that he 
was properly convicted as for a forgery of an order for the 
payment of money.(rf) 

A writing, purporting to authorise the bearer to receive 
money deposited in a bank by a friendly society on 

(ff) Hewitt V. Kaye, L. E. 6 Eq. 198. See also In re Mead, 16 Ch. D. 
ool. ’ 

(6) Li re Dillon, 44 Ch. D. 77. 

(c) Deg. v.Johneton, 5 Cox C. 0. 133. 

(d) Deg. v. Atkvison, Car. & M. 325. 
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accountable receipts, and purporting to be signed by the 
principal officers of the society, may be alleged, in an 
indictment for forgery, to be a warrant for the payment of 
money.ftf) 

Obtaining by False Pretences.— Ej 24 & 25 Viet. c. 96, 
s. 89, it is indictable to procure, by any false pretence, 
an accountable receipt to be delivered to another person 
for the use or benefit of the person making the fiilse 
pretence.(/) 

(«) Meg. V. Roherts, 2 Mood. C. C. 2:)8. 

(/) Sec Reg. v. Garrett, 23 L. J. M. C. 20. 


G. 


K 
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CHAPTER XVIII. 

THE RELATION OF BANKER AND CORRESPONDENT. 

It frequently happens in questions of banking law that 
the incidence of a loss has to be determined as between 
two parties, who are both equally innocent of fraud, or 
crime, in the transaction. More especially is this the case 
in questions arising on dealings of a customer with his 
bankers, who are obliged, in order to complete the 
intended transaction, to emplo}' the agency of their corres- 
pondents — other banking houses carrying on business at a 
distance. 

Thus, if a customer employs his bankers to perform 
some duty for him, which can only be brought to a con- 
clusion in some place at a distance, whether in this country 
or in foreign parts, so that it becomes necessary for them 
to employ the agency of ])ersons acting there, and a loss 
ensues from the conduct of such agents, whether direct or 
intermediate, and the question arises whether the customer 
or the bankers are to bear that loss, in all such cases it is 
the bankers who must suffer ; for, of the two, they are 
the parties whose conduct has led to the loss ; it was they 
who chose the agents, or who chose the correspondents 
W'ho selected the actual agents; it is their act, therefore, 
which has led to the occurrences which have caused the loss, 
and for that loss, as between themselves and the customer, 
they must be liable ; in other words, the customer has a 
right of action against them, and will, in a court of law, 
be compensated for the injury he has sustained. The 
bankers, however, will have a right of recourse against 
their correspondents, by whose laches or default, either 
primarily or through the default of any one whom the 
latter may have entrusted with the business, the bankers 
have incurred the loss. 
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The following case well illustrates this position 

A customer of a bank sent orders to bis bankers to 
obtain for him payment of a bill of exchange, drawn by 
him on a person in Calcutta ; the bankers accepted the 
employment, and wrote to him word that they had done 
so, promising to credit him with the amount of the bill 
when received. In the usual course they transmitted the 
bill to their correspondents in London, by whom it was 
forwarded to the house of A., in Calcutta, to get payment ; 
it was paid into A.’s, immediately after which they failed. 
The customer having been advised, by his bankers, that 
the bill was paid, they were held to be his agents to obtain 
payment, and it was also decided that, ijiso facio^ upon 
payment being made, they became liable to him for the 
amount received ; and that any loss which might arise 
from the conduct of the bankers’ sub-agents, between 
whom and himself no privity was established, must fall 
on the bankers.(a) And the case was said to be not dis- 
tinguishable from the case of a customer of a bank in 
London sending them a bill or a cheque, with orders to 
get payment, and their clearing-house clerk, instead of 
returning with the balance, absconding ; in which case the 
hankers would clearly be liable to the customer for the 
amount of the hill.(^f) 

Also, the state of the accounts between the customer’s 
bankers and any of the correspondents they may employ 
in the transaction can make no difference. 

Hence, in all cases where a customer desires his bankers 
to obtain payment of a bill for him, and they do not refuse, 
or if a stranger makes the same request, and they agree to 
perform it, they are liable for the amount of the bill, 
whether, after* remitting it to their correspondents to 
get the payment, its amount is returned to them or not, 
provided, in the latter case, the cause is the default of their 

correapondents. 

(a) Machefty t. Bamtayt^ 9 Cl. & F, 818 ; approved of in Prince v. 
Ori^al Bank, 8 App. Caa. 324. 

C») Per Lord Lyndhubst, C.^ibid. 848. 

K 2 


132 


THE RELATION OF BANKER AND CORRESPONDENT. 


Some country bankers pay the London banker, who 
acts as their a;>cnt and correspondent, a fixed annual sum 
for conducting their agency business. Others allow a 
commission on the amount of the transactions during the 
year. There are many country bankers who pay no com- 
mission, but leave a sum of money in the hands of their 
London agents, in the nature of a deposit, against which 
they are not permitted to draw. In such cases this sum 
is altogether withdrawn from the general account of the 
country banker, and placed to another, called the deposit 
account. 

A question arising upon a remittance through a bank 
may be mentioned here, as one of great practical import- 
ance. A customer of a country bank, who already had a 
balance in his favour on his account with them, paid in 
a further sum of 707/., with directions in m’iting that 
500/. of it was to be paid into Messrs. Robarts’ bank in 
London to meet a bill of exchange accepted by him. The 
banker on the same day sent several bills to a bill broker, 
directing liim to remit the proceeds to the London banker, 
and directed the London banker to meet the acceptance, 
but, before the bill became due, the country bank stopped 
payment. Now, under these circumstances, would this 
order of 500/. be available for the general creditors of the 
country bank, or would it remain the property of the 
customer at the time of the closing of the country bank ? 
It was held to belong to the customer, inasmuch as it had 
been specifically appropriated by his bank for the purpose 
for which it had been paid in. (a) 

But, on the other hand, where there is no specific 
appropriation it is otherwise : so w^here M. paid a sum of 
money into a country bankers’, with written directions to 
^PP^7 meet a hill payable the next day at their 

London agents, and the country bankers stopped payment 
the next day without having advised their London agents 

710. See also BarJiworfk v. Ellerman. 
0 U. & N. 60o. ' 



THE RELATION OF BANKER AND CORRESPONDENT. 


of the payment, and the bill, on being presented, was 
dishonoured, as the country bankers had made no specific 
appropriation of the sum, he was only entitled to prove as 
a general creditor on their eshite.(^*) 

Privity , — As behveen a banker and the customer of his 
correspondent there is no privity ; consequently where bills 
are sent to a banker from his correspondent, the former takes 
them subject to the instructions of the correspondent and 
not of the correspondent’s customer : so where a customer 
of a country bankers paid in to the bankers a sum of 
money in bank notes and also some bills of exchange to be 
remitted to London in order to meet certain acceptances, 
and the hankers sent to their London agents the bills and 
some bank notes, with a letter directing them to pay a 
certain sum of money, also giving them notice of the 
acceptances as payable at their bank, and giving directions 
as to other business, and the country bankers stopped pay- 
ment, owing a large balance to the London bankers, it 
was held that, as between the country customers and the 
London bankers there was no appropriation of the bills 
and notes to meet the acceptances, and that the London 
bankers could retain the bills and notes without meeting 
the acceptances. (c) 

Where an acceptor of a bill paid money to his bankers 
(at whose correspondents’ house it was payable), for the 
purpose of taking it and other bills up, and they promised 
him to apply it to such purposes, and also entered the 
particular bill to their credit in their books, but they had 
not advised their correspondents to pay it, the Court held, 
that the drawer of the bill, who was also the holder of the 
bill, coidd not sue the bankers for the amount of the bill, as 

(Jf) In re Samed’e Banking Company, Ex parte Mansey, 39 L. J, 
Ch. 685. See also Thompson t. Simpson, L. R. 6 Ch. 659 ; Citizi-ns 
Bank of Louinana v. Bank of Hew Orleans, L. R. 6 H, L. 352 ; 
^ parte Waring, 36 L. J. Ch. 161 ; 19 Ves. 349; Ex parte Smart, 
L, R. 8 Ch. 220 ; 42 L. J. Bank. 22 ; Ex j)arte Dewhurst, L. R. 8 Ch. 
986 ; 42 L. J. Bank, 47 ; Chartered Bank of India v. Beans, 21 L.T. 407. 

(o) Johmon t. Jloharts, L. B. 10 Ch. 505 : 44 L. J. Ch. 678 ; 23 
W.R.763. 
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there was no privity between the drawer and the bankers 
to sustain the action.(«) 

Duty of Correspondent . — The object of the transmission 
of a bill for presentation for acceptance and payment by a 
principal to liis aoent being to obtain the acceptance and 
the payment of the bill, or, if it is not accepted, to guard 
the rights of the principal against the drawer, in case 
recourse is to be had to the drawer, the duty of the agent 
must be measured by these considerations, and the duty of 
tlie agent is to obtain acceptance of the bill, if possible, but 
not to press unduly for acceptance, provided he obtains 
acceptance or a refusal within the time which will preserve 
the rights of the principal against the drawer,(i) 

We may conclude by mentioning the following decision, 
which is one of practical utility : — A bill of exchange was 
sent by a bank in the United States to a bank in Toronto, 
Canada, for collection and remittance, accompanying which 
was a bill of lading for 10,000 bushels of wheat, which, on 
the bill of exchange being accepted by the drawees, was 
delivered over to them, they being the consignees named 
in the bill of lading : it was held, that it was not the duty 
of the bank in Canada, as the agent of the American 
bank, in the absence of special instructions, to retain the 
bill of lading until the bill of exchange was paid.(c) 


id) Moore V. BuMl 27 L. J. Ex. 3. 

526*^ 40 L Vp Victona, L. R. 3 P. C 

ic) Wiscoimn Marine Company Bmih v. Bank of British North 

10 Upper Canada, Law Journal. 151 ; it is the decision of tin 
highest Court of Appeal m that colony. 
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CHAPTER XTX. 


DEPOSIT OF SECURITIES FOR SPECIAL PURPOSES, 


We will next consider the rules of hnv which regulate the 
obligations and rights of bankers with respect to bills of 
exchange and other securities deposited with them by 
their customers. Questions of this nature commonly arise 
between the customer on the one hand, and the trustee 
of the bankers, upon their bankruptcy, on the other. The 

deposit of securities for safe custody will be considered 
in the next chapter. 


Special Purposes . — Speaking generally, w'hen undue 
bills are deposited by a customer with his banker in 
order that he may receive the proceeds, when the bills 
become due, or for any other specific purpose, ((Q and the 
banker becomes bankrupt, having the bills entrusted to 
him remaining in specie in his hands, they do not pass 
to his trustee in bankruptcy, but continue the property of 
the customer, (e) 

But, on the other hand, if bills of exchange are remitted 


See Jomhart y, WooUett, 2 My. k C. 389. 

«ro ^ BUIh . — ^The terras “short bills" and “entering bills short," 

kILIYJ V • relating to the law of bankers, 
• j ®®“°*cal expressions, used amongst persons engaged in banking. It 

il therefore, before proceeding further, to state the meaning that 

ifl attached to the words. 

from a castomcr of an undue bill the linker docs 
directly to the former’s credit as for a payment of so 

much cash into his account, hot notes down the receipt of the bill in the 

1 ^ount, with its amount, and the time when due, in a previous 

*^5?® page, he (the banker) is said to “ enter those bills 

nnrr, ’ , . , 9 12. And thc Wlls, whcn SO cntcrcd , afc 

n i Rose, 232, per Lord 

u presently appear, whether they will be con- 

UiATT a * 1 Courts, does not depend upon the particular mode in which 

entered, but upon the dealings between the parties and the ciremn- 
♦n tVa ’ bills, in the absence of special agreement between the parties 
trifn..! or modes of dealing from which such agreement may be 

ta t cons^ered in the nature of a deposit. The property in them 
ot changed. On the bankruptcy of the banker, mth them in his hands, 
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to the banker on the general account between him and the 
customer, and are not tlistinguished from the cash items of 
the account, they cannot be reclaimed by the customer 
from the trustee. In other words, if the relation of the 
customer and the banker was that of principal and agent 
with res[)ect to the bills at the time of the latter’s bank- 
ruptcy, the customer may recover in trover from the 
trustee. It the relation had passed into that of debtor and 
creditor at the time of the bankruptcy, then the customer 
has no such right of action against the trustee, (a) 

This general rule, that bills deposited, or remitted, for 
the purpose of the banker’s receiving the proceeds when 
due continue the property of the customer if, at the time 
ot the bankruj)tcy, they remain in specie in the hands of 
tlie banker, will be applied in all cases where there has 
been no bargain expressed or implied between the customer 
and the banker, that, as soon as the bills reach the banker, 
the property in them shall be changed ; and such bargain 

they may be recovered. Crediting tlic castomer with their amount aa cash 
is not suffident to change the property : £x parte Dumas, 1 Atk. 233 ; 2 
Ves. sen. o82 ; Zinck v. ^^alher^ 2 W. Bl. 1155; Ex parte Atkins, 3 
JI, 1). A: I)c G. 103 ; Jomhai^ v. II ooUett^ 2 My. & C. 402 ; Ex parte Bark^ 
worth, In re JlarriHon, 2 Dc G. & J. 1!)4 ; 27 L. J. Bank. o. 

In other cases, it has appeared to be the usage of some country banking 
houses to enter undue bills that arc deposited to the credit of the customer, 
giving him either cash for them or liberty to draw for the amount 
upon the bank, the customer always indorsing the bills. The practice of 
London bankers is to enter as above stated. The difference between the 
efrcct of the two modes is thU: — the London banker, if the easterner’s 
account is overdrawn, has a lien on the bill deposited with him, though 

country banker, who, under this practice, always takes 
the bill indorsed, has not only a lien upon it, if the customer’s account is 
overdmun, but has also his legal remedy u])on the bill by the indorsement. 
It ^^to be observed, however, that under neither system does any lien accrue 
to the banker until the customer’s account be overdrawn. Moreover, if, at 
the time of the country banker’s bankruptcy, the customer’s balance is in 
ms favour, he has a right to recover, in specie, all such bills of his as are 
in the bunker 8 hands : Giles y.Ecrkins,9EiL<t, 12,U. The presumption 
has been said to be that bills deposited with a banker arc short bills (Ex 
parte Armitsfead, 2 Glyn k, J. 371). 

(a) Ex paiie Oursell Ambler, 237 ; Ex parte Sarjea/U, 1 Rose, 163, 
which a^ applications of the above rule of law to the several facte of those 
cases. The general rnle is established by Scott v. sSurman, WiUes, 400 : 
Eolton Y. Puller, 1 B. A: P. 539 ; Thompson v. Giles, 2 B. & C. 422 ; con- 
firmed m Lx parte Athins. 3 M. D. & De G. 103, and in Ex parte Bark-^ 
mrth, In re Harrison, 2 De G. A: J. 194 j 27 L. J. Bank. 6. 
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cannot be inferred from circumstances which fail to show 
any consideration for the customer’s assent, as it would 
be unreasonable in the banker to ask, and imprudent in 
the customer to accede to, such terms in the absence of a 
consideration.(?») 

In the case of Thompson v. GileSj{c) which has been 
fully confirmed, the course of dealing between the cus- 
tomer and the bauk, and the usage of the banking trade 
throughout the county of Lancaster was shown to be in 
accordance with the following facts : — 

The account was kept in this form in the pass-book or 
banking book. 


A. B. (the customer), in account with C. D. (the banker). 


Dr. 




Cr. 




1821. 

£ 

8. 

d. 

1821 

£ 

s. 

d. 

July 4. — To Bank 

... 80 

0 

0 

July 1. — By Balance ... 

1,300 

0 

0 

„ 6. — To Draft 

... 100 

0 

0 

„ 2. — By Bills 

9 

750 

0 

0 


At the end of every half-year an account was sent in to 
the customer from the banker. In the account of Christ- 
mas, 1821, and also in the pass-book, a bill for 689k 195. 
was included, being one of several bills paid in on the 
10th of December, 1821, and it formed part of the cash 
balance of 941k 2s, 5d. therein stated to be due to the 
customer. 

When the customer paid bills into the bank the usage 
was, that (provided the banker approved of the bills) 
they were never written short, but entered on the day 
tlwy were paid in^ both in the pass-book and in the 
books of the bank, to the credit of the customer, in the 
form above stated ; and after such entry, the customer 
was at liberty to draw to the full amount appearing to his 
credit, by cheques on the bank. Bills disapproved of 

(J) Ex parte Sarjeanty 1 Rose, 153. 

(p) 2 B. & C. 422. 
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were not so entered, but were sometimes returned, some- 
times deposited till due. All hills so entered^ xoheiher 
made specially payable to the customer or xiot, were indorsed 
hy him^ or if, for any private reasons, he did not wish his 
name to appear on the bills, a letter was given to the bank, 
acknowledging himself to be equally liable as if he had 
indorsed. An interest account was kept, not in the pass- 
book, but in the books of the. bank, in which the customer 
was debited ^^^th interest, on each cash payment to him, 
from the date of the payment; and on each payment in 
bills, from the period when the bills were due and paid; 
and, on the other hand, he had credit for interest from the 
date of each cash payment by him, and from the period 
when each bill paid in by him became due and was paid. 
As the accounts were balanced half-yearly, if a bill was 
paid in which did not become due before the end of the 
half-year, the customer was debited with the interest up to 
the time when the bill was due. The balance only of the 
interest was entered in the pass-book, and this was the 
usual mode of keeping an interest account. 

If only the undue bills paid in by the customer were taken 
out of his account, in this case, as made up to the 31st of 
December, 1821, the customer’s account would, at that 
date, appear to be overdrawn ; but some of the payments 
by the banker to the customer were made in bills payable 
at future times, and some of them were also undue on 
31st of December, 1821, and if all the undue bills on both 
sides had been taken out of the account, the customer 
would have been creditor on that account. At the period 
of the bankruptcy, the cash balance was in favour of the 
customer, exclusive of the bills in question. 

It was proved to be the constant usage and course of 
dealing of this bank and of others in the county of 
Lancaster, to use bills so paid in, by paying them away to 
their customers as they thought fit. No direct proof was 
given that the customer was acquainted with this practice, 
and the customer never received anything from the banker 



BILLS OF EXCHANGE. 


139 


but cash, notes, and bills drawn by the banker upon his 
London agents.(a) 

On these facts and the usage above stated it was con- 
tended, that a bargain or a contract between the customer 
and banker was to be inferred, to the effect that bills so 
deposited by the former were to become the property of 
the banker, upon reaching his bands. But the Court con- 
sidered that, though it appeared to be the practice to carry 
the amount of the bills to the cash column of the account, 
the bills were entered, not as cash, but as bills ;(/^) and 
that, although the amount was so carried to the cash 
column, it did not follow that the customer assented to 
their being considered as cash. That merely amounted to 
an undertaking on the part of the bank to answer cheques 
in advance, to the amount of the bills so entered. By 
indorsing the bills paid in, or by gi\'ing a guaranty when 
he did not choose to indorse, the customer might enable 
the banker to negotiate the bills, and, in such case, a bond 
fide holder might have a right to retain them. But the 
banker could only be justified in negotiating them, when 
that was rendered a reasonable course, by the state of the 
customer’s account. The custom or usao-e of bankers in 
Lancashire was stated to be, it will be observed, to use 
bills paid in by their customers ; but it was not stated to 
be the usage that the bankers should so use the bills as 
their own, without reference to the condition of the customer s 
account. 

On the whole of the case it was concluded, that there 
was no foundation for supposing a bargain to have been 
made, enabling the banker to use, as bis own, bills 
deposited with him ; and the customer recovered the bills 
from the assignees. 

(a) Tkompion v. Cf-ileg, 2 B. & C. 422. The usage of bankers was again 
fltftted to prevail in Lancashire to the above effect in Bx 2 >urtc Aniiistcad, 
In re Duworth 4* Co., 2 Glyn. & J. 379. 

(J) Even if they had been entered as cash, that would have admitted 
of explanation : Gile» v. Perking, 9 East, 12 ; and the customer, even in 
that case, might be shown to be entitled to the bills. Ex parte Sarjeant, 

1 Rose, 153, and per Bayley, J., 2 B. & C. 430. 
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The decision, it will be observed, is in accordance with 
the general position that if a customer puts bills into his 
banker’s hands, although that gives him a right to expect 
that his cheques will be honoured to the amoimt of the 
bills ])aid in, still they remain his property, subject to any 
lien the banker may have on them, to the extent of his 
advances. (a) 

This decision received judicial recognition in a compara- 
tively recent case in bankruptcy, as being in entire con- 
formity with reason, good sense, and common honesty.(6) 
There undue bills of exchange were from time to time 
remitted to his bankers by a customer and indorsed to the 
bankers. The course of dealing was, that the bills were 
not entered short, but though the bills were distinguished 
in the customer’s account as bills, the full amounts were 
entered in the cash column under the dates on which the 
bills were paid into the bank, and the customer was at all 
times at liberty to draw cheques to the extent of the balance 
in his favour, as appearing on the account thus made out. 
Interest was allowed by the bankers upon the bills only 
from the time when their amounts were received ; and it 
was held, in the absence of evidence of the customer’s 
acquiescing in or authorising the bankers to treat the bills 
as their own from the times of their being paid in, that the 
bills remained the property of the customer, subject, how- 
ever, to the lien of the bankers for their cash balance, and 
that the bankers had no right to negotiate them, unless 
the balance of the customer’s account was in their favour ; 
and that on the bankruptcy of the bankers, such of these 
bills as remained in their hands in specie did not pass to 
their assignees, but, subject to the lien above mentioned, 
belonged to the customer. ‘‘The facts,” said Knight 
Bruce, L.J., in delivering his judgment, “are not nume- 
rous. A firm of bankers has become bankrupt, and at 

(a) Thompson v. Giles, svpra, per Holroyd, J., at pp. 431, 433. 

(ft) Ex parte Barkworth, In re HarrUon, 27 L. J. Bank. 5; 2 
De G. & J. 104. 
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the time of their bankruptcy they had in their possession 
short bills deposited with, or otherwise furnished to, them 
by one of their customers. The customer then said to the 
bankrupts: ‘I am ready to pay you the balance against 
me on my account, upon its being ascertained, and I will 
relieve you from all liability in respect of your transactions 
with me or with my firm ; but return to us the short bills 
belonging to us which you hold.’ To this the bank- 
rupts, or rather their assignees, replied, ‘ No ; the bills 
now belong to us, and we have a right to retain them' 
as part of the assets, and you must come in as a creditor 
for the amount.’ To me,” said the learned judge, ‘‘it 
appears that this proposition is as startling as a demand 
by a bankrupt to retain the plate or the title deeds which 
a customer has deposited with him for safe custody.”(c) 

Bills under such circumstances do not pass to the trustee 
in bankruptcy of the banker, for where so held they are 
property clothed with a species of trust, and the same rules 
that are applicable to trust property apply to them.(<^). 

Entering Bills as Cash. — The entry as cash in the 
banker’s books of such bills would not, of itself, change 
the property ;(^) for a banker’s books cannot be evidence 
for him, though they may be against him ; and the assent 
of the customer to the bills being considered as cash, must 
be proved in such case ; the onus of proving it being on 
the banker ;(/) also, it is hard to suppose that, by entering 
the full amount in the cash column of the account, the 
banker intended to debit himself presently with the whole 
sum to be received in future on the bills. In order to 
change the property, it must be shown that the banker 
bought the bills, or what is in general the same thing, 

(c) 27 L. J, Bank. 1 6 . 

(rf) Thompson y. Oileg, mpra ; Bryson v. Wylie ; Ex parte Waring, 
19 Ves, 344 ; Steele t. Stewart, L. E-. 2 Eq. 64. 

(e) Giles V. Perhins, 9 East, 12 ; Hughes v. Spooner, cited in 2 B. A: C. 
426, and confirmed, per Holboyd, J., ihid. 431 ; Ex parte Leeds Bank, 1 
Rose, 254. 

(/) Ex parte Sargeant, 1 Rose, 1B3. 
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discounted them ; then the customer might have imme- 
diately sued the banker for the price which the banker had 
agreed to give for the bills, but still retained in his hands; 
and if the customer did not indorse the bills, and they were 
afterwards dishonoured, the banker would have no remedy 
against him.(a) 

In the pass-book in the case before mentioned, (6) it will 
be observed, the bills were entered at the full amount, 
which does not tend to show that they were discounted ; 
nor do the entries in the interest account tend that way. 
If it had been intended that the bills should become the 
property of the banker, they would have been entered as 
cash, deducting the discount. 


’Whether a bill is to he considered as 
intended to he discounted or deposited, does not depend 
on whether it is indorsed, hut on the question whether it 
was the intention to make an absolute transfer, giving full 
power to go against all parties to the bill, or merdy to 
enable the person with whom it is deposited to receive the 
amount from the other parties. Indorsement, however, is 
primd facie evidence of the fonncr.(c) 


Customer's Right against Transferee. — The clearly 

settled lule is, that, it indorsed bills are deposited with 

a banker, and are by him negotiated, and the banker 

afterwards becomes bankrupt, the original owner, who 

deposited them with the banker, can have no claim to 

recover them against the person holding them, provided 

such ])erson had no notice of the deposit ;((?) and he can 

only come in as a general creditor of the banker under his 
bankruptcy.(^) 


(fl) Per IlOLROYD. J., 2 B. & c. 431, 433. 

(i) Thimpson v. ante, p. 137 et seq. 

(c) Ex parte Tu'oqood, 19 Ves. 229 ; Ex parte Schofield, 12 Ch. D. 337. 
For instance, if the bill is indoised only for the purposes of collection, the 
presmnption of transfer would be rebutted. 

(r/O Bolton V. Fuller, 1 B. P. 546 ; Collvis v. Martin, 1 B. & P. 648 
^^(0 Ex parte Pease, 1 Rose, 238 ; Ex parte Wakejield Bank, 1 Rose, 
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Lord Eldon more than once observed, when sitting in 
bankruptcy, that it ought to be generally known, that it 
bills indorsed are remitted to bankers, they may dis[)ose of 
them effectually, though contrary to the faith of the uiulor- 
standing between the parties, and the remitters can only 
come in as general creditors on the bankruptcy, (/) 

Loss or Destruction of Bills not due. — It follows as a 
consequence of the rule above stated, respecting the pro- 
perty in bills not due, that if by any accident they are 
lost or destroyed without the default of the banker, the 
loss does not fall upon him, but upon the custonier.(f/) 

The same rule prevails where the bills are deposited 
for any other specific purpose, as well as that of receiving 
the amount when due,(//) 

Doctrine of Ex parte If "Where undue bills are 

held by a banker as security against his acceptances for a 
customer, such bills will, on the bankruptcy of the former, 
be ordered to be given up to the customer upon his under- 
taking to indemnify the bankrupt estate against any 
liability that may arise upon the acceptances.^;) If the 
customer also becomes bankrupt the holders of the accept- 
ances have a right to have the bills deposited with the 
banker appropriated to meet the acceptanees.(y(-) This 
rule only applies where the estates are being judicially 
administered.(/) Nor does it apply to any case in which 

a) 

(jf) Per Best, J., in Tlumpfion v. Gilen, 2 B. & C. 433. A Bimilnr 
Minion was given by the Judicial Committee of the Privy Council in 
Young v. Bank of Bengal, 1 Dcac. 681 ; sec Jn re Lccdt Bank, 1 liose, 

254. 

(A) Belcher v. Camplcll, 8 Q. B. 11. 

(i) Ex parte Burton Bank, 2 Hose, 162. 

Of) Expaiic Waring, 19 Ve.s. 344. See also City Bank v. Lvekic, 
L. K. 6 Ch. 773; Ex parte Lavihtiin, L, It. 10 Cb. 40.1 ; Ex mute 

Banner, 2 Ch. D. 278 ; 45 L. J. Bank. 7.3 ; In rc New Zealand Bank, 

L. It. 4 Eq. 226 ; Ex parte Dewhuret, L. It. 8 Ch. 9G5 ; 42 L. J. Bank. 

87 ; In re Earned Banking Company, L. It. 10 Ch. 198 ; Ex parte 

Arbuthnot, 3 Ch. D. 477 ; Buncan and Company v. New South Wales 
11 Ch. D. 88. 

(0 Ex parte Qomez, L. It. 10 Ch. 639 ; Ex parte General South 
American Comparvy, L. R. 10 Ch. 626. 
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the holders of the acceptances have not a right of double 
proof, (a) that is to say, against the estate both of the 
drawer and the acceptor. 

Bankers Criminal Liahility . — A hanker who, in viola- 
tion of good faith and without any authority, negotiates, 
transfers, or pledges any valuable security entrusted to 
him, or who in any manner converts such security to his 
own use is now liable to be indicted for a misdemeanour 

under 24 & 25 Viet. c. 96, s. 75. 

Bank Post Bills . — Bank post bills are instruments used 
by bankers for remitting money abroad or to the country. 
They are payable to order and at a certain number of 
days after sight. AVhen indorsed by the payee, they 
become payable to bearer. The principles applicable to 
short bills remitted to bankers that have been under con- 
sideration apply equally to bank post bills.(5) 

A bank post bill had been remitted by a customer 
to his bankers, with a letter desiring them to place it to 
his credit, and to send him a receipt, and credit had been 
given him, in his account, for the amount of the bill, and 
a receipt given him in the same way as if it had been 
a cash payment ; the bank post bill, as is mostly the case 
for the sake of security, when bills are sent into the 
country, -was unaccepted. Now, in such a case, if the 
customer had drawn a cheque upon the bankers for a sum 
exceeding his balance, supposing the bank post bill, for 
which he had credit in the banker’s books, were not reckoned, 
and the bankers had refused to honour the cheque, it seems 
probable that an action, such as it has been already shown a 
customer, who has an undoubted balance in his favour, may 
maintain in general on refusal to pay his cheque, could 
not have been supported ; for the bankers might have 
answered truly, that an unaccepted bill, though of the 
Bank of England, payable seven days after sight, is, for 

(а) Vavghan t. Balliday, L. R. 9 Ch. 661. 

(б) Ex parte Afkim^ 3 M. & De G ^ 05. 
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many purposes, not equivalent to casli ; and, in fact, their 
duty had been performed by transmitting the paper to 
London for acceptance, and raising the money upon it 
within a reasonable time, It ^Yas held, therefore, that the 
bank post bill had never become vested, as property, in 
the bankers ; and that the customer, therefore, was entitled 
to the proceeds as against the assignees. 

Relation of Banker and Country Correspondent. — 
Having thus discussed the relations, rights and liabilities 
of customer and banker, upon the deposit of hills with the 
latter, it remains to notice what are the relations, in similar 
circumstances, when dealings between the banker in the 
country and his London correspondents are added to the 
former simple relation of banker and customer. 

If a customer deposits indorsed bills with his country 
banker to obtain payment of them, and the banker remits 
them to the London bank who' are his correspondents 
to receive and pay bills, and as such agents have an allow- 
ance from him for so doing, and then the London bank 
becomes bankrupt, with the bills remaining undue in their 
hands, the trustee, upon receiving the proceeds of the bills, 
must pay them over to the country bank, subject to the 
lien of the London bankers for anything remaining due 
from the country bank to them upon the contract between 
them. The London bankers being the paid agents of the 
country bank for this purpose of getting bills ])aid and 
remitting the proceeds, their power over the bills is limited 
to this purpose. 

The same would be the case if the London banker, in 
the annual account between him and his correspondent in 
the country, there being no proof of agency, had entered 
the bills as the property of the correspondent. In the 
former case he would be considered as agent of the 
country banker ; in the latter, there is raised an express 
declaration of trust,(c) 

(c») Ex parte Peage, 1 Rose, 232 ; Ex parte Waliejicld Bank, 1 Rose, 
243 ; Ex parte Froggart, 3 M. & D, 322. See also Johnson v. Iloherts, 
10 Cb. App. 603, 



146 


DEPOSIT OF SECURITIES FOR SPECIAL PURPOSES. 


Such, then, are the relations of country banker and 
London correspondent, in case of the bankruptcy of the 
latter. The result to the customer remains to be inquired 
into. 

Now, it would manifestly be unjust that the customer 
should be affected by the bankruptcy of an agent whom 
he has no voice in selecting, or by the state of the accounts 
between his banker and that agent ; therefore, although 
the country banker receives the proceeds of the bills, 
minus the sum requisite to satisfy the London banker’s 
lion for advances (if any) and to indemnify his estate 
against acceptances or other engagements which he is 
under at the time of his bankruptcy on account of the 
country bank, (a) yet he must pay a sum equal to the 
whole amount of the proceeds of the bills to the customer 
(subject of course to the state of the latter’s account) ; for 
so only can his contract with, or duty to, his customer be 
performed.(A) 

Mlien Money Paul into Banl: remains the Customer's . — 
It has been stated that bills of exchange, remitted to a 
banker for the purpose of being collected when due, or 
otherwise clothed with a trust, do not pass to the trustee 
upon the bankruptcy of the banker, and in the same way 
money paid into a bank may, under certain circumstances, 
remain the property of the party paying it in. 

Thus, where a person deposited, after banking hours, a 
large sum of money with the manager of a provincial 
bank, who put the money in a place by itself, separately 
from the funds of the bank, and the bank never after that 
day opened for business ; Lord Tenterden, C.J., held that 
the depositor was entitled to recover the amount from the 
assignees.(c) 

So, where it was the usage of a banking house, that 

(а) Ex parte Buchanan, 1 Rose, 280. 

(б) Ihid.; Ex parte Rowton, \ Rose, 15; 17 Ves. 431; Ex parte 

Barton Banlt, 2 Rose, 162. 

(<?) Threlfal t. Giles^ cited 2 M. & Rob. 492. 
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nlofley, paid in after banking hours, should be put into a 
separate place of deposit, and entered in a counter book, 
but not carried to the customer's account till the next day ; 
and a customer paid in a 500^. Bank of England note 
after banking hours, and the banker (having before resolved 
not to re-open for business) put the note in a separate 
place, and the next morning stopped payment and became 
bankrupt, the customer was held to be entitled to recover 
from the assignees, the bank note being held to remain his 
property.((f) 


DEPOSIT OF SECURITIES AGAINST ADVANCES. 


We now purpose considering the law relating to the 
deposit of securities by a customer with his banker by 
way of security for advances made to him. 


Policies of Insurance — Notice . — A policy of insurance is 
a thing in action within the meaning of the proviso in 
paragraph (iii.) of sub-section 2 of section 44 of the Bank- 
ruptcy Act of 1883 ; and, consequently, is exempt from 
the operation of the “reputed ownership” clause. A 
banker, therefore, who receives such an instrument by 
way of equitable mortgage for money advanced by him to 
the mortgagor, need not give notice to the office in order 
to protect himself against the trustees in bankruptcy of 
the mortgagor. (^) 

Notice, however, should be given to guard against any 
subsequent mortgagee without notice gaining priority by 
giving notice ;(/) and to perfect the title as against the 


(i) Sadler v. Belcher^ 2 M. & Rob. 489. See also Ex parte Clvtton, 
1 Fonb. 167, where under the circumstances money deposited after banking 
hoars and put in a bag was held to pass to the assignees. 

Ex parte Ihhetaon, 8 Cb. D. 519 ; In re Irving^ 7 Ch, D. 419. 
Newman y. Newman^ 28 Ch. T>. 674 ; 64 L, J. Ch. 198 ; Wilmot r. 
JPike, 6 Hare, 19. Where a person lent money on a memorandum of 
deposit of a policy, and was told by the borrower that his policy was at 
home, but took no steps to verify the statement or to make further inquiries 
respecting it, and, as a matter of fact, the borrower had previously deposited 
it inth another for money advanced to him, who had, however, given no 
notice to the companyj it was held that such subsequent equitable mort- 
gagee was charged with notice and gained no priority by the fact of 
himself giving notice. Spencer v. Clarke, 9 Ch. D. 137 j 47 L. J. Ch. 692. 

0. L 2 
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office, and so prevent it from taking a surrender of the 
policy, (rt) or from paying the sum secured thereby to the 
assiired.(//) ^s'otice to the office must now be given in 
the niannei- prescrilied by 30 & 31 Viet. c. 144.(c) This 
Act, however, is intended to apply only as between the 
insurance office and the persons interested in the policy, 
and does not affect the rights of those persons inter se. 
Accordingly where a first encumbrancer on a policy had 
given a notice, but not that prescribed by the Act, and a 
second encumbrancer, with notice of the prior charge, had 
given the statutory notice — it was held that the second 
encumbrancer did not thereby attain priority. 

/l.s’ to whom the JS^otice should he sent . — The Act requires 
the notice to be sent to the assurance company at their 
principal place of business.(<?) 

Asshjnment of Policies . — By 30 & 31 Viet. c. 144, an 
assignee of a policy of insurance may sue at law in his own 
name, provided the necessary statutory notice has been 
given to the com|>any. The date of such notice shall regu- 
late the priority of all claims under any assignment.(/) S. 
having effected two policies upon his life for the purpose, as 
he expressly informed the assurance company, of enabling 
him to give C. a security for a debt which exceeded the 
amount of the policies, deposited them -with C., at the same 
time asking him by letter to instruct his, C.’s, solicitor 
to prepare the necessary assignment. C., however, never 
took any assignment. S. died insolvent, having made a will 
appointing executors, but no representation was taken out 
to his estate. C. then gave the company notice in writing 
of the death, and that he held the policies as security for 

(a) Fortescue v. Barnet, 3 M. & K. 36. 

(&) Jonea t. Gihhons, 9 Ves. 410. ^ « j 

(o) Alhtson^. Chichester, L. R. 10 C. P. 319 ; 44 L. J. C. P. 163 ; and 
see Newman v. Ncieman, supra. 

((i) Newman v. Newman, supra. 

(4 30 & 31 Viet. c. 144, s. 3. . . v v 

(/) See supra, as to the rights inter sc of parties claiming the policy 

money. 


StARl^S. 


149 


liis debt, and the company acknowledged the receipt of the 
notice in the terms of the Policies of Assurance Act, 1867 
(30 & 31 Viet. 144), s. 6. Proper evidence of S.’s death 
having been subsequently produced to the company, they 
wrote to C. that the claims under the policies would be paid 
at the expiration of three months, but the assent of S.’s legal 
personal representative would be required before settlement. 
After the expiration of three months, C., being unable to 
obtain payment, brought an action against the company 
insisting that S.’s deposit and letter constituted an equitable 
assignment of the policies within the Act, and, therefore, 
enabled him to give a valid discharge for the moneys. Held, 
that there had been no equitable assignment of the policies 
within the Act, and that the company were justified in 
refusing to pay him in the absence of S.’s legal representa- 
tive. It was ordered, however, that payment of the policy 
moneys to the plaintiff should be made after deducting 
the company’s costs, the legal personal representative 
being dispensed with under the power given to the Court 
by section 44 of the Chancery Amendment Act, 1852 
(15 & 16 Viet, c. 86). (y) Nor does an agreement in 
writing to execute on request an effectual mortgage of a 
policy of insurance, deposited at the time of the agreement, 
as security for a loan constitute “ an assignment ” of such 
policy within the meaning of the Act. (A) 

A condition in a policy that it should not be assignable 
in any case whatever does not prevent the assured from 
dealing with his beneficial interest.(*) 

Shares . — Shares in an incorporated company transferable 
only by deed, are “things m action” within the meaning 
of the Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), 
8. 44 (iii.). 

A registered shareholder in an incorporated company 

and City of Glasgow lAfe Assurance Company^ 4 

wu* iJ« 421« 

(A) Spmoery. Clarke, 9 Cb. D. 137 j 47 L. J. Ch. 692. 

(0 In re Twean, 40 Ch. D. 6 j 58 L. J. Ch. 101. 
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deposited with his bank his share certificates, together 
with a i)Iauk transfer executed by himself, as security for 
advances by tlie bank. Upon each certificate "was a note, 
that in the event of sale or transmission the certificate 
must be surrendered with the deed of transfer, before the 
transfer could be registered or a new certificate issued. 
The Companies Clauses Consolidation (Scotland) Act, 
to the provisions of which this company was sub- 
ject by section 12, enacts, that the certificate shall be 
prima fade evidence of title, but that the want of the 
certificate shall not prevent the holder of any share from 
disposing thereof ; and by section 14 requires the transfer 
of any share to be by deed. The shareholder having 
become bankrupt before the company received any notice 
of the deposit — lield, that having regard to the note on 
the certificates, the shares were not in the possession, 
order, or disposition of the shareholder, under such cir- 
cumstances, that he was the reputed owner thereof within 
the meaning of the Bankruptcy Act, 1883, s. 44 (2) (iii.). 
Held, also, that the shares were “ things in action ’’ within 
the meaning of the proviso in that sub-section.(a) 

A banker who receives certificates of shares by way of 
deposit for money advanced by him should give notice of 
his equitable mortgage to the company, so as to protect 
himself against subsequent encumbrancers ; though the 
fact of his possessing the certificates would in most cases 
charge the subsequent purchasers with notice.(5) Sec- 
tion 30 of the Companies Act, 1862, forbidding notice of 

(«) TJie Colonial Bank v. ^\ln}lncy^ 11 App, Cfls. 427 ; 66 L. J. Q. B. 
43. Lord Fitzgerald, in Bradford Banking Company v. Briggs, 12 
App. Cas. 39, said, referring to tbU case : “ The House lately gave large 
effect to the possession of the certificates of jshares in the Colonial Bank v. 
Wkinm-y, in holding that where the shareholder pledged the certificates of 
his shares to the bank as a security for advances, though no notice of the 
pledge had been given to the company, yet that by the pledge of the 
certificates, the shares censed to be in his order and disposition, and did 
not pass to his assignees in bankruptcy, although his name remained on 
the register as the registered shareholder.” See also Society 04n4rale v. 
Walker, 11 App. Cas. 20; Williams v. Coloyiial Bank, 38 Ch, D. 388 j 
67 L. J. Ch. 126 ; Colonial Bank v. Cady, 12 App. Cas. 267. 

(Jo) See Spencer v. Clarke, snpra; Camming v. Prescott, 2 Y. & C. 486. 
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9JXJ trust to be entered on tbe register, does not prevent 
an equitable mortgagee from thus affecting the company 
vrith knowledge of his charge,(c) 

Notice of the mortgage should be in writing, but a 
written notice is not absolutely necessary, Notice to a 
director or secretary of the company is, as a general rule, 
notice to the company.(^) 

A trustee of shares does not by making an equitable 
mortgage of them defeat his cestui que trust’s title, unless 
the cestui que trust has by his conduct estopped himself 
from claiming to recover them ; but the trustee may 
defeat it by making a legal transfer of the shares to a 
person who has no notice of any prior equity — for when 
the equities are equal tbe legal estate must prevail.(/) 
But before the cestui que b'ust^s rights can be thus defeated 
there must have been a complete legal transfer of the 
shares to the transferee. 

In the recent case of Powell v. London and Provincial 
Bank{^) the facts were as follows : — 

The sole executor and residuary legatee of the surviving 
trustee of a marriage settlement was the registered holder 
of a sum of stock of a company regulated by the Companies 
Clauses Consolidation Act, 1845, which was part of the 
trust fund. He deposited with a bank as security for an 
advance the stock certificate, a loan note undertaking to 
execute a proper assignment when required, and a blank 
transfer executed by himself. This transfer was not 
stamped, and was expressed to be in consideration of 55. 
The bank, who had no notice of the trust, subsequently 
inserted their own name in the blank transfer and executed 
it ; but the deed was not re-delivered by the borrower, 
nor executed in his presence, nor by his authority under 

(fl) Ex parte Stewart, 4 Dc G. J. & S. 643 ; Bradford Banking 
Compam t. Briggn, 12 App. Ca8. 29 ; B. 00 U r. Willianaon, 38 Ch. D. 485. 

(<A Ex parte Riehardton, M7. & C. 43. 

(0 Alletion v. Chiokester, L. R. 10 C. P. 319 ; Ex parte Harrison, 3 
M. & A. 60. 

(/) Shropshire Union Railway Company t. Beg., L. R. 7 H. L. 496. 

W [1893], 2 Cb. 665. 
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seal. The transfer was duly registered by the company, 
of which the bank informed the borrower. Held, that the 
transfer was not the deed of the borrower and did not pass 
the legal title to the stock ; and, therefore, although the 
bank w^as not atFected with notice of the breach of trust, 
their title must be postponed to the prior equitable title of 
the persons interested under the trust. 

The Court, however, appeared to think that the blank 
transfer not being stamped and not stating the true con- 
sideration would not of itself have invalidated the deed, 
the provisions on that subject in the Act being merely 
directory. 

Lord J usticc Lindley, in giving judgment in this case, 
and after referring to the necessity of the transfer having 
to be by deed duly executed, though the mere mis-state- 
ment of the consideration or erroneous stamp would not 
invalidate it, said : — “ But that it should be a deed is by 
the Act of Parliament essential, and in order to acquire 
the legal title to stock or shares in companies governed by 
the Companies Clauses Consolidation Act, 1845, you must 
have a deed executed by the transferor, and you must 
have that transfer registered. Until you have got both 
you have not got the legal title in the tmnsferee. Now 
what took place here, was this ; Mr, Edwards (the trustee) 
gave to the bank a transfer sealed by him, and, so far as 
form goes, probably delivered by him to the bank, but with 
blanks. It w'as not in a complete form. It was never in 
that form in which such an instrument, however much 
wax there might be at the bottom, could amount to a deed 
by the transferor. We all know that both at common law 
and under these statutes if you execute a transfer in blank, 
that instrument with the blanks is not a deed. Then what 
happened was this. That document so executed by Edwards 
in blank was filled up afterwards by the bank, probably as 
W’as intended, and the bank itself was put in as the trans- 
feree, and the bank got itself registered. . . . Now, 
stopping there for a moment, w’hat was the effect of what 
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had been done? It was not that the bank got a good 
title. The registration of the stock in the bank, unless 
preceded by a valid deed transferring the stock from the 
owner of it, does not give the transferee a good title at 
all.(a) We have not to consider the effect of documents 
executed in blank as agreements enforceable in equity. 

We have nothing to do with that, but we are considering 
the legal title of the bank. The bank had no legal title 
at all.” 

The deed of settlement under which a company was 
formed provided (1) that no person claiming to be the 
proprietor of any share by transfer should be treated as 
such unless and until he should have been registered in 
the register of shareholders as the proprietor of such 
share ; (2) that no person should be entitled to be registered 
as the proprietor of any share unless and until by execu- 
tion of the deed of settlement, or some deed referring 
thereto, he should have undertaken all the obligations of 
a shareholder ; and(3) that every transfer should be effected 
by deed which, when executed, should be deposited or left 
at the office of the company. 

The plaintiff, a married woman living apart from her 
husband, purchased shares in the company with moneys 
forming part of her separate estate, and such shares were 
transferred to and registered in the name of W., who held 
them as trustee for her for her separate use, 

W., being indebted to the defendants, as a security for 
his debt, deposited with them the certificates, and executed 
to them a transfer of the shares. The deed of transfer 
did not refer to the deed of settlement, and the defendants 
sent it (along with the certificates) to the office of the 
Company for registration, but did not execute or offer to 
execute the deed of settlement. The company having 
received notice that the plaintiff claimed the beneficial 
ownership of the shares did not proceed to register the 
transfer. 

(a) See France t. ClarU^ 26 Cb. D. 263. 
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In an action by the plaintiff to establish her title to the 
shares — held, that the defendants had neither a complete 
legal title to the shares, nor as between themselves and 
the company an nnconditional right to be registered as 
shareholders in the place of W., and that their title being 
inchoate only, was insufficient to defeat the pre-existing 
equitable title of the plaintiff. (a) 

The following propositions are stated by Mr. Justice 
Stirling, in the above case, as being sanctioned by the 
House of Lords in the Sockte Gin^rale de Paris v. 
Walker :—{h) 

1. A merely inchoate title by an unregistered transfer 
is not equivalent for the purpose of defeating a pre-existing 
equitable title to a legal estate in the shares. 

2. The title by transfer is to be deemed inchoate only 
(within the meaning of the last proposition) until (at the 
earliest) all necessary conditions have been fulfilled to 
give the transferee, as between himself and the company, 
a present, absolute, and unconditional right to have the 
transfer registered. 

3. A company which, before a transfer had ceased to 
confer an inchoate title, only receives notice of a prior 
equitable title is not necessarily bound to act upon 
such transfer so as to effectuate a fraud till then 
incomplete. 

^Vhere the owner of shares borrows money and deposits 
with the lender certificates of his shares and also transfers 
thereof signed by him, but with the date and name of the 
transferee left blank, the lender has implied power to fill 
up the blanks, and the transfers will pass the legal interest 
if the articles of association do not require a deed otherwise 
only an equitable interest.(c) 

(a) Boots Y. WilUavison^ 38 Cb. D, 485. 

(J) 11 App. Cas. 26. 

(c) In re Tahiti Gitton Company, L. R. 17 Eq. 273 ; Bi'atioe v. Clark, 
26 Ch. D. 257 ; Williams v. Colonial Bank, 38 Ch. D. 395 ; SocUtt 
Gentralc de Paris, 11 App. Cas. 20; Pimell y. London and Provincial 
Bank [1893], 2 Ch. 655. 
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■ Notice* — But, as has been stated, the title of the legal 
owner will only prevail as against a prior equitable 
encumbrance, provided he had no notice of such enciini- 
brance.(d). 

In the Bank of Moritreal v. S}oeeney(e) it was held that 
where a trustee deposited the share she held in trust with 
his bankers for the purpose of securing a private debt of 
his own and the bank had notice of the existence of a 
trust, though the cestui que trust was not disclosed, they 
could not retain the shares as against the cestui que 
trust. 

In order that the title of the legal estate should prevail 
as against a prior equitable title the legal owner must 
show that he neither had notice of the infirmity of the 
pledgor’s title, nor of such facts and matters as made it 
reasonable that inquiry should be made into such title.(/) 
S. gave E. certificates of railway stock with transfers 
thereof executed by him in blank, and bonds of foreign 
companies (alleged to be negotiable securities) for the 
purpose of raising 26,000/. E. gave these securities to M., 
a money dealer in London, to secure 26,000/. advanced by 
M. to E. M. deposited the transfers and other securities, 
together with other securities of his customers, with various 
banks as security for large loan accounts running between 
him and them, the blanks in the transfers of stock being- 
filled up with the names of nominees of the banks. The 
banks in so dealing either actually knew or had reason to 
believe that the securities did or might belong not to M., 
but to his customers. M. having become bankrupt, the 
bank sold some of S.’s securities and claimed to hold the 
proceeds and the unsold remainder as security for all the 
debts due from him to them. Held, that though the banks 
had the legal title to the securities they were not purchasers 


(i) See mte^ p. 161, and further, Goodwin, v. Roberts, 1 App. Cas. 
i76 ; Moore v. North Western Ranh, 61 L. T. R. 436 ; None v. Boyle^ 
87 I.. B. Ir. Ch. 137 ; 56 L. T. R. 897. 


^ 66 L. T. R. 897. 


Per Lord Bbamwbll in The Earl of Sheffield v. London Joint 
Btook Bmh, 13 App. Cas. 333 ; 67 L. J. Ch. 986. ‘ 
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for value without notice, but ought to have inquired into 
the extent of M.’s authority and otherwise, whether the 
securities were negotiable or not ; and that upon payment 
to the banks of the money advanced by M. to E., S. 
was entitled to the value of such of the securities 
as had been sold by the banks and to redeem the 
remainder.(a) 

It will be observed on perusing the judgment in this 
case that the above decision was arrived at on the ground 
that the bank knew or must he taken to have known that M. 
was exceeding his rights, which he possessed in relation to 
the securities, in purporting to pledge them for the sum 
he did ; and, therefore, that it would be contrary to good 
faith for the bank to retain them for anything beyond the 
sum for which he could legitimately pledge them ; and 
that as regards the excess, the bank though holders for 
value were not holders of the securities in good faith. It 
will thus be seen that the judgment wliich certainly did 
not purport to be a new departure, or to lay down any 
principle of law differing from that already established, 
turned entirely upon the view taken of the facts.(/') 

A broker was in the habit of pledging his customer’s 
securities en bloc with the appellant bank as security for 
advances to himself. Among these v'ere mortgage bonds 
belonging to' the respondents, which were transferable by 
delivery. The hauliers had no notice, and no reason to 
suspect, that the broker had no right to pledge these bonds 
for his own purposes. The broker failed and absconded. 
Held, reversing the decision of the Court of Appeal, that 
the bankers, having acted in good faith, and without notice 
of the broker’s fraud, were entitled to retain and realise 

(rt) Earl of Sheffield y. Joint Slock Bank, Discussed 
in Jjondnn. Joint Stock Bank v. Simmons, post : and Bentinck v. London 
Joint Stock Bank, post. See also Baker v. Nottingham Bank, 60 L. J. 
Q. B. 542 ; ^[erton v. City Bank, 8 L. T. I?. 86. 

(b) See the judgment of Lord Hebschell in London Joint Stock 
Bank v. Sinmorids [1892], A. C. 201 ; 61 L. J. Ch. 732. As to the 
deposit of negotiable instruments, post. 
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the bonds to repay themselves the money due by the 
broker.(c) 

In the still more recent case of Bentinck v. London Joint 
Stock Banky(d) the facts were as follows : — 

Stockbrokers were employed by a client to make for 
him from time to time on the London Stock Exchange 
speculative purchases and sales of stock, shares, and bonds. 
The brokers furnished him with money to enable him to 
pay for the purchases, and he authorised them to hold the 
purchased stocks, shares, and bonds, as security for their 
advances, and also to repledge them. 

The brokers had a loan account with their banker, with 
whom they deposited stock, shares, and bonds belonging 
to various clients en bloc, as security for the banker’s 
advances. The bank allowed the brokers to withdraw the 
deposited securities from time to time, as they required 
them, upon their depositing others of equal value. 
Ultimately the brokers became defaulters on the Stock 
Exchange, and were adjudicated bankrupts. At the date 
of the default there were in the hands of tlie bank various 
stocks and shares, and also some bonds payable to bearer, 
which the brokers bad purchased for the client. The stocks 
and shares were transferable by deed in the ordinary way, 
and they had all been transferred to, and were registered 
in, the names of the trustees of the bank. Some of the 
transfers were made by the client himself, some by the 
brokers, and some by third parties. 

Those which were made by the client were expressed 
to be for a nominal consideration, and others were 
expressed to he for full value. The bonds passed by 
delivery on the Stock Exchange, and were always treated 
as negotiable. 

The client claimed to be entitled to redeem the securities 
on paying to the bank the amount which was due from 

(o) London Joint Stoch JDanh v. Simmons [1892], A. C. 201 ; 61 
L.J.Ch.723. 

't (<0 C1898]» 2 Ch. 121. 
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himself to the brokers ; the bank claimed to hold the 
securities till payment of a larger amount which was due 
to them from the brokers. The client asserted that the 
authority which he had given to the brokers to re-pledge 
his securities authorised them to do so only for an amount 
not exceeding what was due from himself to them. 

There was evidence that the majority of transactions on 
the Stock Exchange, when the purchaser of securities does 
not pay for them at once, is carried on upon a system 
known as “ contango ” or “ continuation,” under which the 
person who provides the purchase money becomes the 
owner of the purchased stock or shares, he entering into a 
contemporaneous contract with the purchaser to sell to him 
at a future day (generally the next “ account day ” on the 
fetock Exchange) an equal amount of similar stock or 
shares at the original price, increased by a charge called 
the “ contango.” 

Held, upon the evidence, especially with regard to that 
relating to the “contango” system, that there was nothing 
to lead the bank to suppose that the stocks and shares 
which were transferred to their trustees were not the 
brokers’ own property ; and that the bank must, therefore, 
be treated as bond fide holders for value vuthout notice, 
and their legal title could not be impeached ; and that, 
consequently, the client could not redeem without paying 
the amount which was due from the brokers to the bank. 

Held, also, that as to the stocks and shares of which the 
client had himself executed transfers, he was estopped from 
denying that the brokers had authority to pledge them to 
the bank for their full value. 

Held, also, that the bonds were negotiable securities, 
and that as to them the case was governed by London Joint 
Stock Bank V. SimmonSj(a) and that the client could not 
redeem without paying for the amount due from the ' 
brokers to the bank. It being admitted that the amount 


(«) [1892], A. C.201. 
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due to the bank exceeded the value of the client’s securities, 
an aoooutit was not asked for. 

Scrip Certificate . — A scrip certificate is an acknowledg- 
ment by a company or its projectors that the person named 
thereon (or more commonly called the owner) is entitled to 
a certain specified number of shares in the nndertaking.(6) 
This certificate is generally given to an applicant allottee, 
Upon payment of the amount due on the allotment, and is 
afterwards exchanged for a share certificate, upon com- 
pletion of the payments. Until this exchange has been 
made, the applicant is not usually a shareholder, but 
merely possesses a right to become so, and to transfer that 
right to another.(c) Scrip certificates, when proved by 
custom to pass by delivery, cannot be recovered back from 
a bond fide holder for value who has obtained them from a 
person in whom no title vested.(i/) These certificates must 
bear a penny stamp. See schedule to Stamp Act, 1891 
(54 & 55 Viet. c. 39). 

Title Deeds . — A deposit of title deeds, as a security for 
a debt, will, without more, create in equity a charge upon 
the property ;(c) but where it is accompanied by a written 
document the terms of that document must be referred to 
in order to ascertain the exact nature of that charge. (/) 
On the other hand a mere oral agreement to deposit title 
deeds does not constitute an equitable mortgage.(; 7 ) 


(V) Lindlej on “Partnership” (5th edit.), p. 65. 
m Eustace v. Buhlin Tt'unk Railway, L. li. 6 Eq. 182. 

Goodwin v. Roharts, L. R. 1 App. Cas, 476 ; 45 L. J. Ex. 748 ; 24 
W. R. 987. In RumballY. Metropolitan Bank, 2 Q. B. D. 194, Avhere the 
scrip was that o£ a hanking company, the mercantile usage was proved. 

(/) When the title to land has been registered under the Land Transfer 
Act, 1875 (38 & 39 Viet. c. 87), 8. 81, the land certificate and not the deeds 
Bhoold be deposited under the Registration Act relating to Yorkshire, a mere 
deposit o£ title deeds necessitates a registration of a memorandum of such 
charge, see 47 & 48 Viet. c. 64, s. 7 •, but in other registration counties, a 
inere deposit of title deeds withont any memorandum does not require 
• registranoD. See Sumpter v. Cooper, 2 B. & Ad. 223 ; Kettlewell v. 
Watson, 26 Ch. D. 501. 

m SAaw r. Foster, L. R. 6 H. L. 321 ; 42 L. J. Ch. 49. 

m: 


^parie Coomhe, 4 Madd. 249 ; Ex parte Broderick, 18 Q. B. D. 
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It is not necessary, for the purpose of effecting an equit- 
able mortgage, that all the title deeds relating to the estate 
should be deposited, provided real and material portions 
of them are deposited. (a) 

An agreement to give a mortgage, and the delivery of 
title deeds for the purpose of having the agreement carried 
into effect, will constitute an equitable mortgage.(i) 

Tlie prudence and propriety, with a view of preventing 
disputes and removing all ground for question and litiga- 
tion, of always hiking a memorandum of the object and 
purpose for which the deposit was made, have been pointed 
out, and numerous instances have occurred in which much 
delay in realizing the securities would have been saved 
to bankers if their advisers had been duly alive to these ' 
considerations. For instance, it has been laid down, that 
where there is no memorandum, an equitable mortgage so 
created will primd facie be considered only as a security 
for a debt then due.(c) A deposit may, of course, be made 
to cover future advances and such an intention can be 
proved by parol evidence. (li) 

AVhen title deeds are deposited by way of equitable 
mortgage, and a memorandum merely states tbe purpose 
for which they arc deposited, it is not an agreement for a 
mortgage, and does not require to be stamped.(^) 

An equitable mortgage by deposit of title deeds will extend 
to any interest the mortgagor may acquire in the pro- 
Fixtiires. ^^^so include fixtures both existing on the 

premises at the time of creating the mortgage and any that 
may become subsequently annexed thereto ; and whether 
the deeds relate to leasehold or freehold propei*ty.(^) 

(ff) Lacan y. Alien, 26 L. J. Ch, 18. 

(A) Jlocldcij V. Bantocli, 1 Russ. 141 ; Keys v. Williams, 3 Y. & C. 65. 

(r) Ex parte Whitbread, 19 Ves. 209 ; Ex parte Mountfort, 14 Ves. 
606, 

(rf) Ex parte Movntfart, supra ; Ex parte Hooper, 1 Mer. 7. 

(e) Meclt V. Bayliss, 31 L. J. Ch. 448. 

(f) Prycey. Bury, L. R. 16 Eq. 153 ; Ex parte Farley, 1 M.D,& D. 653. 

if) Longhottom v. Perry, L. R. 5 Q. B. 123 ; Ex parte Astlury, 4 

Ch. App. 630 ; Skejfield Building Society t. Harrison, 16 Q. B. D, 358 } 


TITLB PEEDS. Advocatej^lig 

& K 

Pnt where a iportgagor in possession lets the property to 
a tenant who brings on to it certain trade fixtures, the 
fixtures do not pass under the mortgage, but remain the 
property of the tenant.(A) Nor does the right of a mort- 
gagee to fixtures attached to the mortgage property, affect 
the right of a third person to unfix and carry away a 
chattel of his own which he has fixed at the request of a 
mortgagor in possesssion for the purpose of enabling him 
to carry op. his trade. 

By agreement between the defendants and E., who was 
tenant for a term of years of a piece of land, the defen- 
dants agreed to supply him with a boiler for the purpose 
of his trade, to he paid for by instalments and to remain 
the property of the defendants till all the instalments were 
paid ; and it was further agreed that in case of default 
of payment of any of the instalments the defendants might 
enter and carry away the boiler. E. then mortgaged his 
interest in the land by underlease to the plaintiff, who had 
no notice of the agreement, and who allowed E. to remain in 
possession. The defendants afterwards supplied the boiler, 
which was fixed in the land. One of the instalments not 
being paid, the defendants entered and carried the boiler 
away. In an action by the plaintiff against tlie defendants 
for removing the boiler ; — Held, that the plaintiff, having 
allowed the mortgagor to remain in possession, must be 
taken to have acquiesced in his making agreements for 
fixing and removing fixtures for the purposes of his trade, 
and that he could not claim the boiler as against the 
defendantB.(2) 

The difficulty that arises is in deciding what constitutes 
a fixture as a matter of fact. The following case may be 


Tebh V. Bodge, L. R. 6 C. P. 73 ; 3fcux v. Jacols, L. R, 7 H. L. 481 ; 
Sheffield Building Society v. IlarrUon, 16 Q. B, 11. 358 ; lie Lloyd'e 
Banking Company, L. R. 4 Ch. 634. 

(A) Sadden v. BavU, 15 Q. B. J1.218. 

(f) Qough Y. Wood [1894], 1 Q. B. 713 ; Cumberland Union Banking 
Compamyr. Maryport Iron fm/iarey [1892], 1 Ch. 416. 
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useful as showing the principle that has been adopted for 
the decision of such questions : — 

The owner in fee in possession of land and premises 
deposited the title deeds with a banking company, as an 
equitable mortgage to secure the balance of his account 
with them for the time being. He then erected a mill, 
and set up, not only steam power applicable to all mills, 
but machinery applicable only to the purposes of a particular 
manufacture which he carried on there. He afterwards 
granted a bill of sale of all the machinery, the assignee 
having notice of the previous deposit of the deeds. Held, 
as between the mortgagees and the assignee, that all of 
the machinery which was annexed to the floor, ceilings, or 
sides of the building in a quasi permanent manner by 
means of bolts and screws passed to the morto-ao-ees : and 
that it made no difference that the object of annexation 
Avas merely to steady the machines when in use, and that 
they could be remoA'ed without any injury to them or the 
freehold ; nor that the machines were in the nature of 
trade fixtures, which would, as between landlord and 
tenant, belong to the tenant, (a) 

Again, in Holland v. IIodgson^Qi) it was held that an 
article affixed to the soil by the OAvner of the fee, though 
only by the means of bolts and screws, was to be considered 
as part of the land ; at all events, where the object of 
setting up the article is to enhance the value of the pre- 
mises to which it is annexed for the purposes to which 
those premises are applied. (c) 

Fixtures are not within the doctrine of reputed owner- 
ship,” and for the purpose it is immaterial whether the 
mortgage is a legal or equitable one.(tf) 

An equitable mortgagee by deposit of a lease is not 
bound, at the suit of the lessor^ to take a legal assignment 

(rt) Longhottovt v. Berry, L. R. 5 Q. B. 123 : 39 L. J. Q. B. 39. 

(6) L. 11. 7 C. P. 328. ^ 

(c) See also Tehh v. Hodge, ante, and Henx v. Jacobs, ante ; Ex parte 
Moore's Company, U Ch. D. 379 ; Reg. y. Inhabitants of the RaHsh of 
Lee, L. R. 1 Q. B. 241 ; Langton y. Horton, 1 Hare, 649. 
id) See Mather v. Fraser, 2 K. & J. 536 ; Tebb v. Hodge, ante. 
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of the lease, nor is he liable to the covenants of the 
lease \{e) for there is no privity between him and the 
lessor until he has made himself legal assignee ; and so to 
hold “would effectually prevent anybody from ever taking 
a deposit of a lease as a security for a sum of money ; for 
no man in his senses would take a deposit of a lease if he 
were thereby to render himself liable to the covenants of 
the lease.’’(^) 

Prior to the Conveyancing Act, 1881, the proper remedy 
of an equitable mortgagee by deposit seems to have been 
by foreclosure, unless it was otherwise agreed.(/) By 
section 25 of the above Act the Court may now order a 
sale. (9) 

If the banker, having such equitable mortgage by 
deposit of the title deeds of an estate in fee, enters into the 
receipt of the rents of the mortgaged estate, such receipt 
amounts to a payment, prima facie, either of the principal 
or interest of the debt, as the case may be, so as to take 
the case out of the Statutes of Limitations.(A) 

It is to be borne in mind, however, that if a banker, 
being equitable mortgagee of land, takes upon him to 
assume the right of taking possession, without applying to 
a Court of equity for leave or directions to do so, and un- 
reasonably and unnecessarily, for the purpose of defending 
any right given him by his mortgage, defends an action 
brought against him in consequence of his so acting, and 

(e) Moore v. Oreg. 2 Ph. 717 ; Cox v. SieJiop, 26 L. J. Cb. 389. Sec 
Wright V. Pitt, L. R. 12 Eq. 408 ; 40 L. J. Ch. 558. 

(/) James v. James, L. R. 16 Eq. 153 ; Samhle v. Wilson, 5 N. R. 395 ; 
Backhouse y. Charlton, 8 Ch. D. 444. 

(p) See 44 & 45 Viet c. 41, b. 25 ; and see Wade v. Wilson, 22 Ch. D. 
236, for the form of order made in favoar of a mortgagee by deposit. For 
form of decree for foreclosure, sec Lees v. Fisher, 22 Ch. D. 283. 

(^) 3 & 4 Will. 4, c. 27 ; 7 Will. 4 ; 1 Viet. c. 28 ; and 37 & 38 Viet, 
c. 67 5 BrooUehwst v. Jessop, 7 Sim. 438. See Fordhavi v. Wallis, 10 
Hare, 228. Such a payment, however, within the meaning of 1 Viet, c, 28, 
so as to take the case out of section 2, must be a payment of principal or 
interest by the mortgagor or his agent, or some person bound to pay on his 
behalf. The payment of rent by tbe tenant is not such a payment on behalf 
of the mortgagor. Chinnery v. Evans, 11 H. L. C. 116 ; Ifarlock v. 
Ashherry, 19 Ch. D. 639 ; 61 L, J. Ch. 394 ; Cockburn v, Edwards, 18 
Ch.D.449. 

G. m2 
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is unsuccessful in his defence, he will not be allowed tbe 
costs ont of the mortgaged estate.(a) 

In reference to questions respecting a freehold or leaser 
hold security, it may he well to point out, that the deposit 
of the lease of a house, or deeds of conveyance of a house 
and furniture to the depositor, does not, by any means, 
necessarily extend to charge the furniture in the house. 

Thus, where A. deposited with B., as security for a debt, 
certain deeds, by w’hich a freehold house at Bognor and 
the furniture therein were conveyed and assigned to A., 
and the memorandum of deposit was as follows : — “ Here- 
with I hand you the title deeds of my Bognor estate, to 
be held by you, &c. ; ” these words w^ere decided not to 
extend to the furniture, w'hich, under them, did not pass to 
B., nor did any interest in the furniture. If it had heep 
the intention that the furniture should be included in the 
security, B. ought to have taken care that A. so expressed 
his memorandum of deposit as to include the furniture, 
and that a schedule w'as added enumerating the different 
articles.(6) 

It seems, however, that, when a lease of a house engaged 
in trade is deposited as an equitable mortgage, the 
depositee is entitled to the whole of the price, on the sale 
of the lease or goodwill of the business whether it is con- 
sidered to arise from the goodwill, or from the value of the 
lease independently of the goodwlll.(c) 

A wTitten agreement for a lease in which the lessee 
undertakes to put up fixtures of a given yalue, and the 
lessor to grant a lease of, and to lend a sum on, the premises 
as fitted, creates an equitable mortgage.((f) 

When the deposited documents are title deeds whic]i 
have been deposited with the customer by a third party, 
with a written memorandum of the object of their deposjji 

fa) DrydetiT. Froitf, 3 My. & C. 670 ; Zomax v. JTydef2 yerq. 186. 

(h) Ex parte Jhint. 1 M. D. & l)e G. 139. 

(<•■) Chis'aim v. Zewes, 6 Rqss. 29, See Stevart v. Gladstone, 10 Ch. p. 
626 ; Lev]i v. Walhcr,ihid. 436 ; Pile T.Pile, 3 Ch. D. 36. 

(ei) Tehh v. Hodge, L. R. 6 C. P. 73. 
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with him, it is not necessary, to constitute a valid and 
equitable sub-mortgage to a banker, that the original 
memorandum should also bo deposited. (e) 

Priorities * — It is now settled that if bankers take a 
mortgage to secure a specific sum and future advances, and 
the mortgagor makes a second mortgage to A. in a similar 
form with notice of the prior mortgage, they will uot bo 
entitled to priority for further advances made after notice 
of the mortgage to A.(/) 

The owner of land, after depositing the title deeds with 
a bank as security for all sums then or thereafter to become 
due on the general balance of his account with the bank, 
contracted with the Imowledge of the bank to sell tho land 
to one who had notice of the terms of the deposit. The 
vendor afterwards paid into his own account at the bank 
sums which in the whole exceeded the debt due to the 
bank on his balance at the time of the contract of sale, so 
that on the principle of ClaytorCs Case{g)^ that debt was 
discharged. The bank, without giving notice to the pur- 
chaser, continued the account and made fresh advances to 
the vendor, so that on the general balance there was always 
a debt to the bank. The purchaser, who never had notice 
of the fresh advances, paid the purchase money by instal- 
ments to the vendor ; — Held, that, on the principle of the 
above case, the bank had no charge on the land as against 
the purchaser for the fresh advances, nor upon the purchase 
money.(A) In giving judgment, Lord Blackburn said : 
“ This raises the question, whether anyone purchasing 
land, with notice that the title deeds have been deposited 
with a bank, is bound to enquire whether the bank has, 
after receiving notice of this purchase, made fresh advances 

(p) Em poA'tc Smithy 3 M. U. & Dc G. 587 ; Ex imrtc Farley, 1 M. 
D. & De G. 683. 

(/) Hopkiiiiorhy. Holt, 9 H. L. Gas. 541 ; 28 L. J. Ch. 41. Bee Menzies 
T. lAghtfoot, L. R. 11 £q. 459. 
ig') 1 Mer. 585. 

(A) London and County Banking Company t, Batcliffe, G App. CaB. 
722. 
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on the security of the unpaid vendor’s lien ; or whether 
the burden does not lie on the bank, advancing on the 
security of the unpaid vendor’s lien, to give notice to the 
purchaser that it has so done, or intends so to do. No case 
was cited in which any such point had been discussed ; but 
I think both convenience and principle strongly point to 
the burden of giving notice lying on the bank, and not on 
the purchaser, whose enquiries might often be annoying 
and iinpertinent.”(a) 

A banking house, in consideration of an existing debt, 
and of a further advance of money to a customer, obtained 
from him a deposit of all the title deeds of certain freehold 
and copyhold lands of which he ■was seised, with a written 
memorandum signed by him, regularly charging the lands 
with payment of the -whole debt and interest. Other 
creditors subsequently recovered judgment against him, 
and, under 1 & 2 Viet. c. 110, s. 13, sued out under 
which the sheriff delivered to them the whole of the laud. 
The bankers, having filed a bill in Chancery, praying that 
they might be declared to have an equitable mortgage upon 
the land, and to be entitled to priority over the elegits and 
judgments, had their prayer granted, there haring been no 
laches on their part^ and their title being perfected before 
the judgments were recovered. (6) 

The bankers, it may be observed, ha-vlng perfected their 
title as equitable mortgagees, must have been preferred to 
the judgment creditors in this case, independently of the 
statute.(^') 

A banker’s equitable mortgage will not prevail against 
that of a prior equitable mortgagee unless the latter has 
been guilty of negligence, (i?) because where the equities 
are equal priority in time prevails. An equitable mort- 
gagee, who has advanced his money, without notice of a 

(a) London ami Covnfij Banldng Company v. RatcUffe, 6 App. Cns. 739. 

(b) Whitworth V. Gaiigain, 3 Hare, 416 j affirmed, 1 Fh. 728, and 
adopted, Watts y. Portor, 3 El. k Bl. 743. 

(c) Humber v. Richards, 45 Ch. D. 589 ; Dixon y. MuchJeston, L. R. 8 
Ch. 165 ; Bradley y. Riches, 9 Ch. D. 189 ; 39 L. T. 78 ; National Pro- 
vincial Bank v. Jackson, 33 Ch. D. 1. 
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prior equitable mortgage, may gain priority by getting in 
the legal estate, unless the circumstances are such as to 
make it inequitable for him to do so, as would bo the case, 
for instance, if the legal estate were held upon express 
trusts. The mere fact that the subsequent encumbrancer 
has notice of the prior encumbrance when he gets in the 
legal estate counts for nothing.(f^) This proceeds on the 
doctrine that when the equities are equal, the legal estate 
prevails.(^) For the same reason it follows that the 
equitable estate created by a deposit of securities will not 
prevail as against a prior legal estate. But the Court will 
postpone the prior legal estate to a subsequent equitable 
estate ; (i.) where the owner of the legal estate has assisted 
in or connived at the fraud which has led to the creation 
of a subsequent equitable estate, without notice of the prior 
legal estate, of which assistance or connivance, the omis- 
sion to use ordinary care in inquiring after or keeping the 
title deeds may be, and in some cases has been, held to be, 
sufficient evidence, where such conduct cannot otherwise 
be explained ; (ii.) where the owner of the legal estate has 
constituted the mortgagor his agent with authority to raise 
money, and the estate thus created has by the fraud or 
misconduct of the agent been represented as being the first 
estate. 

But the Court will not postpone the prior legal estate to 
the subsequent equitable estate on the ground of any more 
carelessness or want of prudence on the part of the legal 
owner.(/) 

Notice of Paying — An equitable mortgagee by 

deposit of title deeds of land, accompanied by a memo- 

(d) Taylor y. Rumll [1892], A. C;244 ; 61 L. J. Ch. 657. 

(e) Hiern, v. Millj 13 Ves. 114 ; Young y. Yuioig, h. H. 3 Eq. 801 ; 
Agra Sank y. Samj, L. R. 7 H. L. 135 ; Pilcher v. Rawlins, L, R. 
7 Ch. 259 j Lee y. Glutton, 45 L. J. Ch. 43. 

if) Northern Counties of England Fire Insurance Com-pany y. Whipp^ 
26 Ch. D. 482 ; Lloyd's Banh v. Jones, 29 Ch. D. 221 ; National Pro- 
vimoial Bank v. Jackson, 33 Ch. D. 1 ; Joyies v. Ingham [1893], 1 Ch. 
852; KettUwell y. Watson, 21 Ch. D. 685 ] Briggs y. Jones, J/. Ii. 10 
£q.92. 
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raiidum of deposit, is not entitled to six months’ notice 
before he is bound to accept a tender of the amount due, 
nor to six months’ interest in lieu of notice, the inference 
from the form -which the transaction takes being that the 
loan is merely temporary.(a) 

Equitable Mortgaye hj Company . — A trading company 
has general power to borrow money to an extent which is 
reasonable and necessary for the purposes of its husiness.(&) 
The deed of settlement of an insurance company con- 
tained no express power of borrowing, but empowered the 
directors to do and execute all acts, deeds and things 
necessary for carrying on the concerns and business of the 
company and to bind the company, as if the same were 
done by the express consent of the whole body of members 
thereof : — Held, that the directors acted within their 
powers in borrowing money from the bankers of the com- 
pany to meet pressing demands upon the company.(c) 

In this implied power of borrowing, incidental to a 
trading company, is included the power of making an 
equitable mortgage by deposit of title deeds, unless there is 
something in the company’s articles to prohibit such a 
charge being made, and such a security may be given for 
a past, as well as for a future debt.(t£) 

The articles of association provided that a company 
might, with the sanction of a general meeting, borrow 
money not exceeding in amount the one-half of the nominal 
capital upon mortgage. The nominal capital of the com- 
pany was 100,000/. The company passed a resolution 
authorising a mortgage to the extent of one-third of the 

(tf) FitzgeraUVs Tmstecst'i. Mellcrsh [1892], 1 Ch. 385. 

(i) In re Ilaviilton's ^V^}^dsor L'on Works, Ex parte Pitman, 12 
Ch. D. 712; English Channel Steamshij) Company t. Rolt, 17 Ch. D. 
716; Baroness Wenlock v. River Dee Company, 10 App. Cae. 869; 
General Auction Estate Company v. Smith [1891 ], 3 Ch. 432 ; and see as 
to the borrowing powers of comfmmes generally, Baroness Wenloch v. 
River Dee Company, 10 App. Cas. 359 ; Ashbury Company t. Riche, 
L. it. 7 H. L. 658. 

(c) Gibbs and Case, L. R. 10 Eq. 381. 

(rf) In re Patent File Company, 6 Ch. App. 83 ; Re Clough, 31 Ch. D. 
324. 
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ittOifllBal capital, A few weeks after this, the account of 
the company being overdrawn to the extent of more than 
23j000/., and the bankers pressing for security, the directors 
deposited with them the title deeds of the property on 
which the company carried on their business, and gave a 
memorandum of deposit under the seal of the company, 
making the deeds a security for the balance of account up 
to 25,000h Within six months after this a resolution was 
passed for winding up : — Held, that the express power did 
not negative the general power, the rule being that a com- 
pany may mortgage its property, unless it is expressly 
prohibited by its articles from so doing, and that the 
security was valid, notwithstanding it was given to secure 
a past debt.(^) 

A mortgage by way of deposit will be good, notwith- 
that the company has not complied with tho 
necessary formalities required by its articles. 

A company deposited title deeds with a bank as collateral 
security for bills under discount. At the time the company 
was wound up they were indebted to the bank in respect 
of other bills than those actually discounted for them, and 
the securities realized more than was sufficient to cover the 
latter bills. Held, that the company could effect a mort- 
gage by deposit of deeds without complying with tho 
formalities required by their articles of association upon 
the execution of mortgage deeds ; that the bankers were 
not in the position of officers of the company, who wore 
hound to see that the required formalities were complied 
with, and that the bank was entitled to hold the balance of 
the proceeds upon the sale of the securities to meet the 
whole amount due to them by the company.(/) 



(«) Jrt fe Patent Pile Company^ Ex parte Birmingham Banking 
Compami, supra. 

(f) deneral Provident Assurance Company ; In re National Bank^ 
L. B. 14 £q. 507. It has been held in later cases, however, that a mort- 
gagee cannot so retain the surplus balance ; see Talbot v. Frere, 9 Ch. D. 
668 { In re Oregson, 36 Cb. D. 223. As to the obligation of an intended 
Ittider to inquire whether all formalities have been complied with by the 
oottpaa]^ see Boyal British Bank v. Twi'quand^ 6 £. A £. 332 ; Howard v. 
PattiA Ivory Company^ B8 Ch. B. 150. 


^;v.- 
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Where a company overdraws its banking account on the 
security of a deposit of title deeds it is a borrowing by 
thcm.(a) AVhere the directors of a company were acting 
ultra vires there was a borrowing, but, intra vir.es^ the 
company, their borro-wing may be ratified by the 
company.(6) 


Surrogation , — Where a company, having no power to 
borrow, docs so, the person making the loan cannot recover 
the amount from the company ; but if the sum, or some of 
it, has gone to pay creditors of the company, he is entitled 
to be subrogated to the rights of such creditors so paid.(c) 

A benefit building society, which had no power to 

its bankers to make large 
overdrafts. In 1876 a memorandum was signed by the 
officers of the society and confirmed by the directors stating 
that certain deeds of borrowing members, which had been 
deposited with the bankers, were deposited not only for 
safe custody, but as a security for the balance from time to 
time. In 1881 an order for "winding up the society was 
made, and the bankers claimed to retain the deeds as 
security for the balance of their account. No evidence 
was given as to the application of the money which was 
drawn out by the society ; but it was admitted that some 
part was applied in payment of members withdrawing 
from the society, and the remainder in payment of salaries, 
legal expenses, and expenses of mortgaged property. 

The Court of Appeal held that the overdrafts were ultra 
vireSy being a borrow 
not properly incident to the course and conduct of the 
society’s business for its proper purposes, and that the 
bankers were not creditors of the society in respect of the 
overdrafts ; but that they were entitled to hold the deeds as 


ing not authorised by the rules, and 


borrow money, was allowed by 


(a) BrooVs v. Blachhmi Benefit Society, 9 App. Cas. 865 ; and see 
Looker v. Wngley, 9 Q. B. D. 397. 

(&) Irvine v. Union Bank of Australia, 2 App. Cas. 366. 

(c) Blackburn Building Society v. Cunliffc Brooks and Company, 22 
Ch. D. 61 ; Brooks y. Blackburn Building Society, 9 App. Caa. 857 ; Be 
Cork and Yovghall Bailtcay Company, 4 Ch. App. 748 j Baroness 
Wenlock 'v.Birer Bee Company, 19 Q. B. D. 155, 
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a aeourity for repayment of so mucli only of the moneys 
advanced by them as was applied in payment of the debts 
and liabilities of the society, properly payable, and had 
not been repaid to the bankei-s, excluding payments to 
withdrawing members : that the burden of proving this 
lay on the bankers ; and in satisfying that burden tlie 
banker could not have the benefit of the rule in Cla^toits 
Case (1 Mer. 572). 

The Court of Appeal made an order accordingly, 
directing inquiries, with a declaration that in making the 
mqmnes the bankers were to be charged with all sums 
received by them on account of the society since it ceased 
to have any balance to its credit with the bankers, and 
that they were not to be allowed any sums — advanced by 
them since that date — which were applied in making pay- 
ments to withdrawing members, or otherwise than in 
pajring such debts and liabilities of the society as aforesaid. 
The society did not appeal against this order ; the 
banker did. 

Without expressing any opinion on the question of pay- 
ments to withdrawing members or the banker’s right to 
hold the securities— held, that the decision and order of 
the Court of Appeal were, in other respects, right,(iC 


Deposit of Deeds hy Agent exceeding Ms Authority . — 
If an owner of deeds has placed them under the control 
of another, and has authorised him to pledge them for a 
certain sum, and he pledges them for more with a person 
dealing with him bond fide and without notice of the limit 
of his authority, the owner of the deeds cannot redeem them 
without paying the full amount advanced upon them.f^) 
The owner of land deposited the title deeds with the 
U. Bank to secure an advance of 750/. Being desirous 
of obtaining a further advance of 1,500/., he authorised 

• Compam r. Blachhurn Beiiejit Building Society, 9 

. Gas. 867. 

Herrick v. Attwood, 25 Bear. 206 j Bnggs v. Jonn, L. li. 
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Lis son to borrow 2,200L from another bank, and gave him 
a written authority to receive the deeds from the U. Bank, 
on payment of the sum due to them. The son fraudulently 
pledged the deeds to a different bank from that which had 
been proposed for a much larger advance than he was 
authorised to borrow, forging his father’s name to a 
promissory note and deposit note. Out of this advance 
he paid 750/. to the U. Bank and 1,500/. to his father, and 
kept the rest for his own use. The son afterwards induced 
the defendants to advance him a still larger sum, out of 
which the advance by the bank was paid off and the land 
was conveyed to the defendants by forged deeds by way of 
mortgage for securing the advances. The defendants had 
no notice of the fraud, and the dealings with the property 
■were kept secret from the father. Subsequently, the son 
absconded aud the facts then became known to the father. 
He brought an action against the defendants, claiming to 
redeem the property on payment of 2,200/., which he had 
authorised his sou to borrow. 

Held (aflSrming the decision of Weight, J.), that the 
plaintiff, having placed the deeds in the control of his son, 
could not redeem the property without paying the whole 
amount which liis son had raised upon them, although the 
son had exceeded his authority in raising more than he 
was instructed to raise, and had effected his purpose by 
forgery.(a) 


Foreign Bonds . — It is now clearly settled that all 
instrument that is negotiable by the law of a foreign 
country is not a negotiable instrument by the law of 
England, so as to give a bond fide holder for value, a good 
title against an owner of the instrument, from whom it has 
been stolen, in the absence of any evidence of a custom of 
merchants in this country to treat it as negotiable. This 
was decided in Pkhen v. London and County BanUng 


(a) BvockUishy v. Temperance Bnilding Society [1893], 3 Ch. 180; 
[1895], A. C. 173. 


FORBIGIT BONDS. 


1T3 


G^V(^my^{h) in -which Lord Lshee, M.R., gave judgment 

^ ffillqws:— 

** In this ease the plaintiff brings big action of detinue 
jip recp-^rer from the defendants certain Prussian bonds of 
^hich the defendants have possession. His case is that 
the bonds were stolen froni him, that no title to the bonds 
passed to the thiefj and that the defendants cannot there- 
fprp giake a title to them. The defendants in answer say 
that, although the thief had no property in the bonds, yet 
the delivery of them to the defendants, who took them 
^Qndfide, and for valuable consideration, passed the property 
in them to the defendants on the ground that they were 
■^hat are tnown in English law and trade as ne<rotiable 
instruments. This contention raises the question whether 
these hond^ without the coupons were for this purpose 
negotiable instruments according to the law of England. 
Evidence was given by Prussian experts that, according to 
the law of Prussia, the property in these bonds without 
the cpuppns passes by delivery. I will assume for the 
purposes of this case that it was proved that the bonds 
prithout the coupons were negotiable instruments in Prussia, 
in the fullest sense of the term. I doubt very much 
Iffhether there was sufficient proof that they were. The 
experts on whqse evidence the defendants relied were 
Prussian lawyers. If the question of the negotiability of 
these instruments depended on a Prussian enactment, or 
the construction of the terms of the instrument, then such 
pridencQ might bo the proper evidence on the subject ; 
but, so far as it might depend on a question of trade custom 
in Prussia, I doubt whether the evidence of lawyers would 
be tbe proper evidence. I rather think that the evidence 
pf the Prussian witnesses, whose business would make it 
libcly that they should know the custom of trade in 
Prussia, tended to shew that these bonds without the 
UPUPRUS were pot negotiable instruments by the custom of 

(M 18 Q. B. D. B16, 617 ^ approved in William$ y. Colonial Banl 

§? Pb. D, ^91. 
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trade there. But I -will assume that they were negotiable 
instruments in Prussia in the fullest sense of the term. 
The question is, what under those circumstances is the 
English law with respect to thorn. The common law of 
England does not allow a party to a contract to transfer 
liis right under the contract to another person except in 
certain cases. Such a transfer of a chose in action could of 
course bo made under the provisions of a statute : and in 
the case of instruments which by the custom of merchants 
recognised by 'the law of England had become negotiable 
instruments. But it appears to me that in order to establish 
such an exception to the common law rule some custom of 
merchants ohtainimj in this country must he 2 ^^'oved or some 
UnyJish statute must he relied on. If all that can he 
proved is that by the law or custom in Prussia^ the instru’- 
ment is neyotiahle^ then^ as it seems to wie, the answer is that 
071 Knyhsh coxu't and English ^nerchants ai'e not hound hy 
a law or custom of ti'ade in P7'ussia, To prove that an 
instrument is negotiable in the sense required, there must 
he something to make it so hy English law. There is no 
question here of any statute ; nor is it shown that there is any 
custom of merchants in this country to treat these bonds 
without the coupons as negotiable. It is not necessary, I 
think, to decide in this case what would be pidmd facie 
evidence of such a custom. It is not disputed that the 
evidence in this case justified the learned judge in the 
coiirt below in saying tliat there was nothing to shew that 
by the custom of trade in England these bonds were 
negotiable, so as to be negotiable instruments in the full 
sense of the term. On the contrary, the evidence was that 
they were not, for I understand the effect of the evidence 
of the plaintiff’s witnesses not to be confined merely to the 
practice of the Loudon Stock Exchange ; but as referring 
to the practice among merchants and business men in 
general. If it were necessary to say what would be primd 
facie evidence of the negotiability of an instrument in 
this or in a foreign country, I should be disposed to say 
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that evidence that an instrument is by the custom of trade 
negotiable here would be strong evidence that it is 
negotiable in the country of its issue, but that evidence 
that it is mgotiable hy the custom of trade in the country of 
issue would not he evidence that it is negotiable here. 

“It seems to me that these considerations are sufficient 
to decide the case. None of the cases cited, such as 
Goodwin V. Rohartsfai) Lang v. Smyth^Qd) and Wookey v. 
Polefc) seem to contravene the view I have expressed, 
VIZ., that, to render a foreign instrument negotiable here in 
the full sense of the term, it is not sufficient to shew that by 
ike foreign law or custom it is treated as negotiable. On the 
contrary they all seem to me to support it.”((^) 

Stamping. — As to the stamping of marketable securities 
see Stamp Act, 1891 (54 & 55 Viet. c. 39), ss. 82—85, 
and Sched. L thereto, and Customs and Inland Revenue 
Act, 1893 (56 & 57 Viet. c. 7, s. 4). 

A coupon, for interest on a marketable security as defined 
by the Stamp Act, 1891, being one of a set of coupons, 
whether issued with the security, or subsequently issued in 
a sheet, is not chargeable with any duty.((:-') 

Bills of Exchange^ Promissory Notes^ Exchequer Billsy 
and other Negotiable Instmments. — Where bills, promissory 
notes or other negotiable instruments made payable to 
bearer or indorsed in blank are deposited merely by way 
of security, the property in them remains with the 
depositor, both as against the depository and a third party 
with notice, (/) but the bond fide holder for value without 

(fl) 1 App. Cas. 476. 

(J) 7 Bing. 284. 

(o) 4 B. & Aid. 1. 

(d) See also Oorgiery. Melville, S B. &C. 45; Ilazeltine y. Siggci n, 18 
L, J, Ex, 160 } Crouch y. Credit Fmcicr of England, L. H. 8 Q. B. 874 ; 
Rumhall y. Metropolitan Bank, 2 Q. B. D. 194 ; London and County Bank 
V. River Plate Bank, 21 Q. B. D. 53.5 ; Sheffield v. London Joint Bank, 
18 App. Cas. .333 ; Simmom v. London Joint Bank [1892], A. C. 201 : 
61 L. J. Cb. 723. 



(/) Ooggerly v, Cuthheii, 2 N. R. 170, See Bills of Exchange Act, 
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notice of such negotiable securities acquires a goqd title 
tliereto, notwithstanding the fraud or absence of tjtlp pf 
the person from whom he received them. 

A broker was in the habit of pledging his custopier’s 
socurities en hloe with a bank, as security for advapees to 
bimself. Among these were mortgage bonds belonging to 
the plaintiff which were transferable by delivery andwSch 
had been deposited by him with the broker. The bankers 
had no notice and no reason to suspect that the broker had 
no right to pledge these bonds for his own purposes: — Held, 
tliat tlic bankers having acted in good faith and withopt 
notice of the broker’s fraud, were entitled to retain and 
realize the bonds to repay tbcmselves the money due by tljp 
])roker.(a) 


As to xL'hen an Instrvment is Negotiable. — “It may 
be laid down as a safe rule,” said Mr. Justice Blackburn, 
in Crouchx. Cmht Foncie}\{h) that where an instrument 
is by the custom of trade transferable, like cash, by delivery, 
and is also capable of being sued upon by the person 
holding \ipro tempore, then it is entitled to the name of a 
‘ negotiable instrument,’ and the property in it passes to a 
bona fide transferee for value, though the transfer may 
not have taken place in marht overt. But that if either 
of the above requisites be wanting, i.e., if it be either not 
accustomably transferable, or though it be accustomably 


18S2, s. 21 (2). As regards cxcheqner bills, see Wooliey v. Pole, 4 B. & 
Aid. 1. As regards cheques crossed “ not negotiable,” see ante, p. 71. 

(rt) London Joint Stock Bank v, Simmona [1892], A, C. 201; 61 
L. J. Ch. 723, And see Bcntinck v. London Joint Stock Bank [I893j» 2 
€h. 121 ; Earl of Sheffield v. Joint Stock Bank, 13 App. Gas. 333 ; The 
London and County Banking Company v. River Plate Bank, 21 Q. B. D. 
53.) ; 57 L. J. Q. B. GOl ; Goodivm 7. Roharts, L. R. 1 App. Gas. 476 ; 
45 L. J. Ex. 741, and see ante, p. 1.55, 

(5) L. R. 8 Q. B. 373 ; at p. 381. 

“ This statement,” says Mr. Ghalmers, in his book on “ Bills,” (4th edit.), 
p. 312, ” appears to require qualification in two respects, for first, an instra* 
ment, not othenvise negotiable, may be made negotiable by statute ; and 
secondly, foreign Government Bonds to bearer may undoubtediy be 
negotiable, yet the holder cannot sue the foreign Government upon them 
in tlic courts of this country ; but the explanation may be that the cxempHon 
of a foreign Government from suit in this county is a personal exemption 
aqd doe.9 not arise ont of any defect of title on the part of the holder.” 
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Srinagar. 

transferable ; yet, if its nature be such as to render it 


incapable of being put in suit by the party holding it pro 
tempore^ it is not a negotiable instrument,” nor will delivery 
of it pass the property in it to a vendee, however hondjide, 
if the transferor himself have not a good title to it, and 
the transfer be made out of market overt. 


Bills of Lading, — A bill of lading is a contract in writing, 
signed and delivered by the owner or master of a ship, 
whereby he acknowledges the receipt of goods and under- 
takes to convey them (unless prevented from so doing by 
the act of God, the Queen’s enemies, accidents of naviga- 
tion or fire), and to deliver them, on payment of freight, to 
the person mentioned therein, or his order or assigns. So 
long as the goods are in transitu, the vendor has a right 
to stop them as against the vendee, in the event of the 
latter s insolvency ;(c) but stoppage in transitu does not 
rescind the contract of sale altogether. (^/) 

An unpaid seller’s right of stoppage in transitu is not 
affected by any sale or other disposition of the goods 
which the buyer may have made unless the seller has 
consented thereto ; but where the bill of lading has been 
lawfully transferred to any person as buyer or owner of 
the goods, and that person transfers the document to a 
person who takes it in good faith and for valuable con- 
sideration, then, if such last-mentioned transfer was by 
way of sale, the unpaid seller’s right of stoppage iti 
transitu is defeated ; and if such last-mentioned transfer 
was by way of pledge or other disposition for value, the 
unpaid seller s right of stoppage in transitu can only 


A y. Mason, 2 T. R. 70. See aection 44 of Sale of Goods 

Act, 1893, infra, 

(i) See Sale of Goods Act, 1893, e. 48. As to when goods ere in 
see y. LancasUre and YwUsliire Hailway Company, 

P n n oAo* ^ ’ Rodger y. Comptoir D'Escompte dc Paris, L. R. 2 

/iJr' Merchant Sanlting Company v. Phanix Bessemer Steel 

5 Ch D. 206 Tn re Worsdell, 6 Ch. D. 783 ; In re McLaren, 
F Borerean China aay Company, 21 Ch. D. 5G0: 

Miles, IB Q. B. D. 39; Bethel v. 

aSv 16 App. Caa. 291 ; and Sale 

of Goods Act, 1893 (66 k 67 Viet. c. 71), s. 45. 
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be exercised subject to the rights of the transferee 
(58 & 57 Viet. c. 71, s. 47). 

Tlie law of Scotland, as well as the law of England, is 
that a pledgee may re-deliver the goods to the pledgor for 
a limited purpose without thereby losing his rights under 
the contract of pledge. The pledgees of a bill of lading 
returned it to the pledgors to obtain delivery and sell on ' 
behalf of the pledgees and account for the proceeds towards 
satisfaction of the debt : — Held, that the pledgees* security 
was not affected and that they were entitled to the pro- 
ceeds of the cargo as against the creditors of the 
pledgors.(iz) 

Dispositions htj Mercantile Agents . — By the Factors Act, 
1889 (52 & 53 Viet. c. 45, s. 2), (5) it is enacted that where 

a mercantile agent is, with the consent of the owner, in 
possession of goods(c) or of the documents of title to 
goods, any sale, pledge, or other disposition of the goods 
made by him when acting in the ordinary course of 
business of a mercantile agent, (rf) shall, subject to the 
provisions of the Act, be as valid as if he w'ere expressly 
authorised by the owner of the goods to make the same ; 
|)rovided that the person hiking under the disposition acts 
in good faith, and has not at the time of the disposition 
notice that the person making the disposition has not 
authority to make the same. 

By section 1 of the Act, the expression “ mercantile 
agent*’ means a mercantile agent having in the customary 
course of his business as such agent authority either to sell 
goods, or to consign goods for the purpose of sale, or to 
buy goods, or to raise money on the security of goods. 
The expression “ document of title ” is by the same 

(a) NoHh "Western Bank v, Pnyntcr [1895], A. C. 56. 

(&) Sec as to the general ]X)licy of the various Factors Acts, Cole T. 
North Western Bank, L. R. io C. P. 354. 

(c) By section 1, sub-secdou (3), “goods” includes “wares and mer- 
chandise.” 

(<f) See Bastings v. Pearson [1893], 1 Q, B. 62 j Biggs T. Beans 
[1894], 1 Q. B. 62, and see next note. 
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section, sub-section (4), made to include any bill of lading, 
dock warrant, warehouse-keeper’s certificate, and warrant 
or order for the delivery of goods, (^) and any other 
document used in the ordinary course of business as proof 
of the possession or control of goods, or authorising or 
purporting to authorise, either by indorsement or by 
delivery, the possessor of the document to transfer or 
receive the goods thereby represented. 

And by sub-section (5), the expression pledge ” includes 

any contract pledging, or giving a lien or security on, 

goods, whether in consideration of an original advance, 

or of any further or continuing advance, or of any 
pecuniary liability. 

A sale, pledge, or other disposition by a mercantile 
agent, which would have been valid if the consent of the 
owner to his being in possession of the goods or docu- 
ments of title had continued, will be valid notwithstanding 
the determination of the consent, provided the person 
taking under the disposition has not at the time thereof 
notice that the consent has been determined. 

Where a mercantile agent has obtained possession of 
any documents of title to goods by reason of his being, or 
having been, with the consent of the owner, in possession 
of the goods represented thereby, or of any other documents 
of title to the goods, his possession of the first-mentioned 
documents shall, for the purposes of the Act, he deemed 
to be with the consent of the owner. For the purposes of 
the Act the consent of the owner shall be presumed in the 
absence of evidence to the contrary.(^) 

By section 3, a pledge of the documents of title to goods 
shall be deemed to be a pledge of the goods ; and by 
flection 4 it is further enacted, in respect to pledges, that 
where a mercantile agent pledges goods as security for 


Q- 43 : -Be Cunningham, 64 L. J. 

(/) Section 2 (2). 

(S) Section 2 (8) (4). 
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a debt or liability due from the pledgor to the pledgee 
before the time of the pledge, the pledgee shall acquire no 
further right to the goods than could have been enforced 
by the pledgor at the time of the pledge.(a) 

Bisposition hp Seller remaining in Possession of Goods, 
— Where a jierson, having sold goods, continues, or is, in 
possession of the goods, or of the documents of title to the 
goods, the delivery or transfer by that person, or by a 
mercantile agent acting for him, of the goods or documents 
of title under any sale, pledge, or other disposition thereof, 
[or under any agreement for sale, pledge, or other dis- 
position thereof], to any person receiving the same in good 
faith and ^Wthout notice of the previous sale, shall have the 
same effect, as if the person making the delivery or transfer 
were expressly authorised by the owner of the goods to 
make the same,(i) 

Disposition hy Buyer obtaining Possession. — Where a 
person having bought or agreed to buy goods, obtains, 
with the consent of the seller, possession of the goods or the 
documents of title to the goods, the delivery or transfer by 
that person, or hy a mercantile agent acting for him, of 
the goods or documents of title under any sale, pledge, or 
other disposition thereof, [or under any agreement for sale, 
pledge, or other disposition thereof,] to any person receiving 
tho same in good faith and without notice of any lien or 
other right of the original seller in respect of the goods, 
shall have the same effect as if the person making the 
delivery or transfer were a mercantile agent in possession 
of the goods or documents of title with the consent of the 
owner.((’) 

(o') As to the rights acquired by exchange of goods or documents, see 
section 5 ; as to agreements through clerks, &€., section 6 ; and as to 
provisions as to consignors and consignees (section 7). 

(ft) See section 8 of the Factors Act, 1889, reproduced, except as to 
words in brackets, hy section 25 (1) of the Sale of Goods Act, 1893. 

(c) Factors Act, 1889, s. 9, reproduced, except as to words in brackets, 
by section 25 (2) of the Sale of Goods Act, 1893. See ffelby v. Matbetct 
[1895], A. C. 471 ; Shen.ttoiie v. Hilton [1894] 2 Q. B. 452; Zee v. 
Jintler [1893J, 2 Q. B. 318; Kicholson v. Harper [1895], 2 Ch. 416 } 
Hull Rope Company v. Adams, 65 L. J. Q. B. 114. At common law, 
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Where a document of title to goods has boon lawfully 
transferred to a person as a buyer or owner of the goods, 
and that person transfers the document to a person who 
takes the document in good faith and for valuable con- 
sideration, the last-mentioned transfer shall have the same 
effect for defeating any vendor’s lien or right of stoppage 
m transitu, as the transfer of a bill of lading has for 
defeating the right of stoppage in transitii,(ii) 

Deposit of Goods, — But, apart from the Acts we have 
been considering, where goods are deposited by way of 
security, a banker is bound, at common law, to take care 
that the person depositing is entitled to the goods ; other- 
wise the banker may at any time be called upon to sur- 
render them or their value to their real owner ;(e) and a 
person, though he comes into possession of goods properly, 
nevertheless does not always take or retain the right to 
dispose of them ; thus, if a person is entrusted with jewels 
in a bag sealed, to be kept safely for the use of the real 
owner, he becomes possessor maid fide by breaking the 
seals ; he has no right to the property, and he cannot 
transfer to the banker more right than he has himself.(6>) 

A person receiving goods by way of security for an 
advance has, it has been held, a lien on such goods for 
advances made subsequently to, though not on, that 
security.(/) Considerable doubt, however, exists as to the 
correctness of this decision, (^) while it is clear no such 
right would exist as against the pledgor’s creditors or 
subsequent purchasers.(/t) 

BlaoebUBN, J., observed in Cole v. North Western Banh^ L. R. 10 
C. F. at p. 373, it had frequently been decided that a sale or pledge 
of a delivery order or other document of title (not being a bill of 
lading) 1:^ the vendee, did not defeat the unpaid vendor's rights, because 
the vendee was not entrasted as an agent. 

Factors Act, 1889, s. 10; reproduced and developed by Sale of 
Goo(u Act, 1893, s. 47. See p. 177. 

(«) Ha/rtop V. Hoa/re, 3 Atk. 44. 

(fS Bemainbray v, Metoal/e, 2 Vem. 091, 

See Fisher on “Mortgages" (4th edit,), p, 572, note (J), and cases 
there quoted. 

(h) v. ClaxtoTHy 6 Ves. 229 ; Vanderzee v, Willis, 3 Bro, 0. C. 

21 1 Taibot T. 9 Ch. D, 668, 
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Bills of 
sale. 


Where a time is fixed for repayment of the advance, and 
default is made by the pledgor, the banker may sell the 
goods ;(a) and where no such time is named, the better 
opinion would seem to be that he may also do so, provided 
he first makes a formal demand on the pledgor to fulfil his 
engagement, and gives him notice of his intention to sell, 
in the event of his making default.(ly) But when the sale 
has taken place, any surplus that remains out of the proceeds 
after the pledgee has repaid himself his debt, interest, and 
costs, must be handed over to the i)ledgor.(c) 

The pledgee is bound to exercise ordinary diligence and 
care in keeping the subject-matter of the pledge, and, so 
long as he does this, he is not liable for its loss or destruc- 
tion, nor is he prevented from suing for the amount so 
secured.(d) A pledgee may re-deliver the goods to the 
pledgor for a limited purpose without tliereby losing his 
rights under the contract of pledge.(£>) 

AVhen goods are mortgaged by bill of sale as security 
for an advance, the banker must be careful that all the 
requisites of the Bills of Sale Acts, 1878 and 1882, 
have heon complied with, or otherwise he may find that 
his security is worthless. AVhat these requisites are, and 
what is the result of not complying with them, \vill be 
found fully stated in a subsequent cbapter.(/) 

either must bankers take by way of security for an 
existing debt a bill of sale which deprives the grantor of 
all, or substantially all, his property, as the execution of 
such an instrument is an act of banlu’uptcy.(p') As to 


V. Biitviton, Holt, 385. See Pi^ot v. Chnblcy, 15 C. B. 

(ft) Martin v. Brad, 11 C. B. (n.s.) 730 ; 31 L. J. C. P. 12G. 

(r) T1 Bmiv. fooh-r, o Bro. P. C. 193. See also Attenhorough v. St. 
i-athenm s Dock Company, 3 C. P. I). 464 ; 47 L. J. C. P. 763. 

(rf) C^ggs Bernard, 2 Ld. Raymond, 909 ; 1 Sin. L. Ca. 227. 

(0 Ajp'th 11 estern Bank v. Poynter [1895], A. C. 66. 

if) Po%t, Chapter on “ Bills of Sale.” 

07) Ex parte And rexes, 4 Ch. D. 609 ; 46 L. J. Bank. 23 ; Lomax v. 
Buxton, L. R. 6 C. P. 10/ ; Be Cooke, 9 Ch. D. 553 ; and the doctrine 
applies whether the grantor is or is not a trader : Bankruptcy Act, 1883, 

• 1 • the whole of the debtor’s property is not com* 

pnsed in the bill of sale it mil be void, if the transaction is not a bond fide 
one but merely a continuance to give afraudnlent preference. See Ex 
parte Pearson, L. R. 8 Ch. 667 j Ex parte Hall, 14 Ch. D. 132, 




■when such an assignment will amount to an act of bank- 
ruptcy, Hellish, L.J., thus summarizes the law : — “ The 
result of the authorities is, that where a debtor assigns his 
whole property as a security for a past debt only, it is an 
act of bankruptcy, whatever the motives of the parties may 
have been. If there is also a further advance it is not a 
question whether the further advance is great or small, but 
whether there was a hond fide intention of carrying on the 
business.”(/i) 

“The real test,” said Cotton, L.J., “is (whatever the 
amount of the advance as compared with the antecedent 
debt was) did the lender intend that the advance should 
enable the debtor to carry on his business, and had he a 
reasonable ground for believing that it would enable him 
to do so ? ”(/) 

Ships. — By the Merchant Shipping Act, 1894, (Q a 
registered ship, or any share therein, may be made security 
for a loan by way of mortgage in two ways : (1.) by a 
direct mortgage with registration ; (2.) by a mortgage 
under a mortgage certificate. 

(1.) The mortgage must be in the form marked B, in the 
first part of the First Schedule to the Act, or as near thereto 
as circumstances will permit, and on its production the 
registrar of the port where the ship is registered shall 
record the same in the register book.(^) The mortgages 
are registered in the order of time of their production, (m) 
and where there is more than one mortgage registered of 

(A) Etc parte EllU, 2 Ch. D. 798, approved in Ex parte Chaplin, 26 
Ch. 6. 319. See alao Lomax v. Buxton, L. R. 6 C. P. 107 ; Jones v. Ilarher, 
L, E. 6 Q. B. 77 ; Philps v. Hornstedt, 1 Ex. D. 62 ; Ex parte Fisher, 
L. H. 7 Ch. 686 ; Harrison v. Cohen, 32 L. T. 717 ; Ex parte Payne, 11 
Ch. D. 639 ; 40 L. T. 296 ; 27 W. R. 368 ; Ex parte Izard, L. It. 9 Ch. 
271 ; 43 L. J.Bank. 31 ; Ex parte Johnson, 26 Ch. D. 338 ; 53 L. J. Ch. 
732. 

(Q Ex pa/rte Johnson, supra. In the case o£ a non-trader, the 
qnestioii would be, was it a similar kind of advance made for the purpose 
of enabling him to meet his engagements. See Robson on Bankruptcy’* 
(7th edit.), p. 166. 

ih) 67 & 68 Viet. c. 60. 

(n 67 k 68 Viet. c. 60, b. 31 (1), 

(ffl) Section 81 (2), . 
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tlic same ship or shares therein, the mortgagees shall, 
notwithstanding any express, implied, or constrnctive 
notice, be entitled in priority one over the other, according 
to Uie date at which eacli instrument is recorded in the 
register book, and not according to the date of each 
mstrunient itself.(a) It would, however, seem that an 
unregistered mortgage can be enforced as against all 
persons except registered transferees or mortgagees.(6) 
Excc])t so far as may be necessary for making a mort- 
gaged ship or share available as a security for the mortgage 
debt, the mortgagee shall not, by reason of the mortgage, 
be deemed the owner of the ship or share, nor shall the 
mortgagor be deemed to have ceased to be the owner.(c) 

A mortgagee is not entitled to possession unless money 
IS due to him under the mortgage, or the mortgagor is 
in pS'' •‘something to impair the secunty.(.0 A mortgagee 
wlio has taken possession becomes entitled to the accruing 
freight, (e) and to use or sell the ship.(/) 

The rights of a registered mortgagee are not affected by 
any act of^ bankruptcy committed by the mortgagor after 
the date ot the record of the mortgage ; and the mortgaged 
property is not considered as being in the apparent owner- 
ship of the bankrupt within the meaning of the Bankruptcy 

Act, 1883, and the mortgagee will be preferred to the 
trustee in bankruptcy.(^) 

(2.) A mortgage certificate is a power given to the 
owner of a sliip or share therein by the registrar enabling 
him to mortgage such ship or share.(/() 

2 App ' C. P. D. 733 ; 2 C. P. D. 160 ; 

408 *'.^ "P™ ! T. ’Wniiami [1896], 1 Ch. 

fiitiir/. ^3 P*'*®^**^ ot mortgagcs taken to secure 

future advances, .see I7u' Bcnwell Tower, 72 L. T. 664. 

V. 35. See Banner 

((■/) The Blanche. 58 L. T. 692. 

'■ 32 i Keith n. Burrom, mpra: 

Broxim v. Tanner, L. U. 8 Ch. 697. ^ r • 

& H, 76; The Celtic King [1894], 

(g) Section 86, 

(A) Section 39. 
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By section 40, before a certificate is granted, certain 
requisites have to be complietl -with ; and by section 41, 
certain restrictions are imposed on the granting of it. 

Certificates of mortgage must contain a statement of the 
several particulars mentioned in section 42, and in addition 
thereto an enumeration of any registered mortgages or 
certificates of mortgage affecting the ships or shares in 
respect of which such certificates are given.(;) 

Every mortgage which is so registered shall have Priorities, 
priority over all mortgages of the same ship or share 
created subsequently to the date of the entry of the certi- 
ficate in the register book ; and if there bo more mortgages 
than one so registered, the respective mortgagees claiming 
thereunder shall, notwithstanding any express, implied, or 
constructive notice, be entitled one before the other accord- 
ing to the date at which a record of each mortgage is 
registered on the certificate, and not according to the date 
of the mortgage.(i) 

By section 57, equities may be enforced against owners 
and mortgagees of ships in respect of their interest therein 
in the same manner as equities may be enforced against 
them in respect of any other personal property.(/) 

So an owner of a ship executing an ab.solute transfer of 
his interest therein is not precluded from showing that the 
legal intention was to give the transferee only a security 

by way of mortgage.(m) Equitable mortgages of ships Equitable 
are, therefore, valid without registration, as against all mortgagee* 
persons except registered transferees and mortgagees.(rt) 

The deposit of a builder’s certificate of an unfinished 
ship by way of security creates an equitable mortgage, (o) 


» 


(0 Section 42. 

(#) Section 43 (5), See the same section for rules to be observed as to 
oertmeatee of mortgage. 

- (0 Black T. Williams [1895], 1 Ch. 408 ; 64 L. J. Ch. 137. By 
leotion 56, no notice of any trust is to be entered in the register book. 

Cm) Ward v. Peck, 13 C. B. (n.s.) 668 ; 32 L. J. C. P. 113 ; see also 

R. 1 A, & B* 314 ; The InnUf alien Case^ 1 L. 

A* 814. 


Stapleton v. Hayman, 2 H. & C. 918 j 33 L. J. Bx. 17. 
( 0 ) Bx parte Hodgkin, L. R. 20 Bq. 746. 
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as also does the deposit of a registered mortgage.(a) In 
the case of a mortgage of a ship or cargo notice should be 
given to the master or cousignee.(ft) 

Mortgages of future freight or of cargo to be acquired 
during a vo3'age may be made,(c) hut notice should be 
sent to the master.(rf) 

As there is no doubt that a person may give an effectual 
security upon property of his at sea, before it has come to 
hand, so he ma}' also pledge a policy of marine insurance 
with another person or with bankers, and they, if due 
notice has been given to the underwriters or insurance 
company, will be entitled to receive the principal sum 
insured, upon the event insured against happening. 

On Change of Firm . — The question may frequently arise, 
in practical banking, as to the effect of a change of firm 
upon a security deposited with the bank before the altera- 
tion. Where it is intended that the security should enure 
for the benefit of the future members of the firm, it should 
be so stated in the memorandum of deposit ; but such 
intention may be proved by parol evidence, or by evidence 
of the dealings -with the new firm from which a new 
agreement may be inferred. (^) 

A customer deposited the title deeds of a copyhold 
estate with his bankers, the deposit being agreed to be as 
a security, not onl}' for a sum already advanced by the 
bankers to him, but also for any other sums of money 
which might be afterwards advanced by the firm. After- 
wards, one of the firm died, and another person was after- 
wards added to the firm, everjHhing else remaining the 
same as before in the relations of the customer to the 
firm. About six years elapsed, when a fiat m bankruptcy 
issued against the depositor, and it became a question 

(«) Lacoii V. LiffeUy 32 L. J. Ch. 25 ; Bloch v. Williams [18951, 1 Ch. 
408 ; 64 L. J. Cb. 137. 

(5) Lanifton v. Hoiion.^ 1 Hare, 549. 

(<•) Gardner y. Lachlan, M. & C. 129 j Leslie Y. Guthrie, 1 Scott, 683. 
(rf) Langton v. Horton, supra. 

{e) Ex paiie Kensington, infra. 
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- whether the deposit enured to the benefit of the new 

firm ; ^it was held that it did so ; for the circamstances 

amounted to a tacit acknowledgment, that the deeds were 

deposited with the new firm on the same terms as they had 

been with the old one.(/) It may, probably, now be laid • 

down with confidence, that the continuance of the same 

modes of dealing with the new firm as with the old, and 

the continuance of the deposit in the hands of the new 

firm, will be construed into a tacit recognition by the 

depositor, that the new hold the deeds for the like object 

and purpose as the old one did, and stand in the same 

relation to him. Nevertheless, in practice, it is desirable 

for hankers, in order to avoid all questions, as to whether 

a sufficient period has elapsed to enable the Court to say 

that the intention of the depositor was clearly manifested, 

and to make it quite certain that he was aware of the 

change, &c., to have a fresh memorandum of deposit made, 
in order to secure the new firm. 

Two traders, in partnership, having had for many years 
an account with a bank, deposited with them certain title 
deeds of an estate belonging to one of the partners sepa- 
rately, as a security for the balance which might be due to 
the bank from the firm, from time to time, upon the 
a^unt current. No written memorandum was at that 
time made of the object of the deposit ; but afterwards 
upon a further advance by the bank, the owner of the title 
deeds signed a letter or memorandum stating the deposit 
to be for securing that as well as future advances. The 
banking firm had undergone some changes in its membei s 
after the deposit was made, and, in point of fact, all the 
advances made by the banking firm with whom the deposit 
was made had been paid off by the traders ; but fresh 
advances were made by the new banking firm, who con- 
tinued to hold the deeds ; it was, nevertheless, held that 
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the security was a continuingsecurity, and that the banking 
firm was equitable mortgagee of the estate to the amount 
■of their advances.(a) 

Lis Pendens respecting the Mortgaged Property, — The 
doctrine of hs pendens does not apply to personal property 
other than chattel interests in land. 

A firm of traders assigned their book debts to the 
plaintitfs, who gave no notice of the assignment to the 
delators. The plaintiffs brought an action against the firm 
to enforce their security, which they registered as a Us 
pendens^ and obtained an injunction and a receiver ; but 
no notice of the action was given to the debtors. The firm 
then assigned the same book debts to a banking company, 
who gave notice of their security to the detors. The 
banking company had no notice of the action or of the 
order for an injunction and a receiver, unless the registration 
of the Us pendens amounted to constructive notice : — Held 
(reversing the decision of Chitty, J.), that the banking 
company were not affected with notice by the registration 
of the Us pendens^ and that their security had priority over 
that of the plaintitf. Semhle, also, that, even if the 
registration had given the banking company notice of the 
Us pendens, the plaintiffs would have lost their priority by 
their laches.(^') 

Return of Securities, — A banker holding securities 
which have been deposited with him by way of equitable 
mortgage, must deliver up the securities upon being paid 
the amount covered by the deposit.(c) 

(a) pnrtc Smith, 2 ikl. D.<t Dc G. 314. 

(b) Wiffrnvi t. Biichliy [1894], 3 Ch. 483. 

(c) A’f parte Adair ; J/t ro Crross, 24 L. T. (N.8.) 198. 
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It is the custom of bankers to receive and to keep for 
the convenience of their customers boxes of plate, jewels, 
and securities, &c., but it is not usual for them to receive 
any direct remuneration for the responsibility thus under- 
taken, and they are therefore not uncommonly spoken of 
as being mere gratuitous bailees of their customers’ 
property.(d) This may, generally speaking, be correct, (c) 
but, it is not, it is submitted, universally true. 

It is not unusual to find among some bankers an 
express intimation by advertisement, prospectus or other- 
wise of their willingness to accept, when required, the 
property of their customers for safe keeping ; now, if 
this intimation is brought to the knowledge of the intended 
customer at the time of opening the account, and is one 
of the inducements which lead him to open that account, 


(i) This is the view that appears also to have been taken in the 
American courts. See Smith v. Kat'wnal Banh, 72 reiin. St. 471 ; 
Foster v. Essex Bank, 17 Mass, 601 ; Lancaster Bank v. Smith. G2 I’enn. 

St. 47. 


(^e) It may, indeed, possibly be urged that in no case is a banker, 
etnctly speaking, a gratuitous bailee under such circumstances. “ It does 
not seem,” says Mr. Bevan in his book on “ Negligence," at p. 882, “ by 
any means clear that that is neccs.sarily the position of a banker receiving 
securities for safe custody and without any special agreement. There ha.s 
pown up a practice of customers sending their je^vels and securities to 
bankers to be taken care of. But the banker discriminate.^ between 
customers and those who have no existing relations with his bank. If the 
latter were to wish to place securities with him he would eitiier refu.se or 
make a charp. The sura total of the relations of hi.s customer with him 
makes a difference in this respect, that in the way of business he does 
differently m the customer’s case from what he would if the relation of 
customer did not exist. Then, can it be fairly said that the position of 
the banker taking charge of securities for a customer is identical with 
that of a man entrusting his gold watch to a friend or locking up his 
deeds in a neighbour’s house while be goes out of town 1 Unless the 
position is identical the banker can only be described as a gratuitous bailee 
ui a strained and somewhat unnatural sense." 
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then, it is contended, on such an account being opened, 

tlie bankers become bailees for reward in respect of any 

property subsequently deposited with them ; for, although 

they do not make a direct charge, they indirectly receive 

consideration by the very fact of the account beina 
opened. ® 


It was said in Coggs v. Bernard{a) and other cases that a 

giatuitous bailee was only liable for gross negligence, but 

this expression has been objected to as a definition, and has 
given rise to considerable conflict of opinion as to the 

amount of negligence or corresponding degree of care it 

implies. But whatever moaning is to be put upon it, this 

much at least seems clear from the authorities, that a less 

amount of care is duo from a gratuitous bailee than from a 
bailee for reward. 


The following is the leading case on the subject now 
under consideration, and in it this question of “gross” 
negligence is full}'’ discussed and the authorities considered, 
it being, liowevcr, therein taken for granted that the 
bankers were gratuitous bailees. 

The action was for damages against bankers as bailees 
for the negligent keeping of some railway debentures 
placed in their care by a customer. It appeared that the 
box containing such securities (of \vhich the customer 
letainod the key) was kept in a strong room in the bank, 
with the boxes of other customers, and specie and other 
securities belonging to the bank. Access to this room 
was only obtained by passing through a compartment 
where a cashier sat by day and a messenger slept at night. 
The strong room had two iron doors, which were opened 
by separate keys, which during the day were kept by 
the cashier who occupied the compartment. One of the 
keys was kept at night by the cashier of the bank, and the 
other key by another officer of the bank. Beyond this 
strong room there were two other rooms ; in the outer of 

(a) Lord Baym. 909. 
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the two, uncoined gold, and in the inner, bullion and 
unsigned notes were kept. The manager of the bank 
kept the key of the outer of these rooms, and one of 
the directors of the bank that of the inner. The owner 
of the box had free access to the room where his box was 
deposited during banking hours, in the presence of one of 
the bank clerks, when he had occasion to take out coupons 
from his debentures, for collection. While in such custody 
the cashier of the bank abstracted the debentures from the 
box, and made away with them. The Privy Council held, 
that the bankers, as gratuitous bailees, were not bound to 
exercise more than ordinary care of the deposits entrusted 
to them, and the negligence for which alone they would 
be made liable would have been the want of that ordinary 
diligence which a reasonably prudent man takes of his 
own property of the like description; and that, conse- 
quently, there was no negligence to render the bank liable 
for the loss of the securities in question.(/>) 

It will have been noticed that in the above case the Lan^tnj 
property, the subject-matter of the deposit, was stolen from 
the bank, but in the recent case of Langtry v. The Union Banit of 
Bank of London which, unfortunately alike for the public 
and the legal profession was settled before trial, the loss of 
the plaintiff’s property was occasioned not by any theft 
from the bank but by the bank giving up the property to a 
person presenting a forged order purporting to bear the 
plaintiff’s signature and requesting the bankers to hand 
the plaintiff’s box to the bearer, which signature the bank 
official believed to be genuine. Now had this case pro- 
ceeded to trial it was obviously open to the plaintiff, 
under such facts as these, to argue that her bankers 
were responsible for the loss that had occurred on the 
simple ground that they were bound, as her bankers, to 
know her signature, and that, therefore, they were respon- 


<&) Qihlin v. WMullen, L. R. 2 P. C. 317 ; 38 L. J. P. C. 25. 
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sible, ho^vever cleverly it had been forged, and however free 
from negligence they had been. 

On principle it is diflScult to see how this argument 
could have been successfully met, provided the plaintiff had 
been in a position to prove that the bankers had received, 
either directly or indirectly, some benefit or advantage 
from their undertaking the charge of her property or, in 
other words, had received such property in their capacity 
of bankers. But if she had failed in this and it had been 
shown that they were gratuitous bailees of her property 
and nothing more, then it is probable the Court 
would have held that they were not bound under such 


circumstances to know the plaintiff’s signature, for they 
had not received her property as bankers or in pursuance 
of any duty imposed upon them as such, either by contract 
or otherwise, and consequently they could not have 
imputed to them a knowledge which the law only imputes 
to them in their capacity of bankers. In such a case it is 
submitted a banker stands in respect of his liability to his 
customer in exactly the same position as every other 
gratuitous bailee, and the rule as to the knowledge of the 
customer’s handwriting has no application. 

Assuming, therefore, tliat the bankers were mere gratuitous 
bailees, ami as such not bound to know their customer’s 


signature, then probably the decision would have turned 
upon the old question of negligence, and it would doubtless 
have been left to the jury to say whether under all the 
circumstances of the case, and taking into consideration 
the fact that the bankers had received no reward for the 


responsibility undertaken by them, they had used that 
amount of care and precaution which could be reasonably 
expected from them ; the Court possibly defining what 
amount of care and precaution is due from a gratuitous 
bailee.(a) 


(<7) It has been contended that on tlie facts of the above case the bank 
might hare been held liable for conversion of the plaintiffs property by 


STATUTE OF LIMITATIONS. 


Statute of Limitations , — Where securities are deposited 
for safe keeping the statute does not begin to run until 
demand to deliver up has been made and a refusal 
given.(6) 


reason of their handing it over to a person not entitled to receive it, and 
the following cases have been cited in support of this contention : — Hiort 
and Aiwther v. JBott, 43 L. J. Ex. 81 ; Devereux v. Barclay, 2 B. & A. 
702; Steremim v. Hart, 4 Bing. 476 ; Youl v. Harhottle, Peake, 49; 
Heugh a/nd Another v. Londo7i and Botih Western Railway Company, 
89 L. J. Ex. 48 ; McKean and Others v. M'lrer, 40 L. J. Ex. 80. On a 
cvefni perusal of these cases it is submitted that they do not fully support 
this^ view, and in the American case of Lancaster Company Bank y. 
Smith, 62 Penn, St. 47, where the facts were very similar to the case 
under (Bwussion, the bank having handed over bonds to a wrong person, 
the decision proceeded on the question of negligence and not of conversion, 
(h) In re Tidd; Tidd y. Orerell [1893], 3 Ch. 154. 
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CHAPTER XXL 

THE customer’s PASS BOOK AND ACCOUNT. 

Pass book. The course of banking business in London makes the 
unly general mode of stating and adjusting accounts 
between bankers and their customers, residing in or near 
the metropolis, to be as follows : — 

A book, called a pass hooky is delivered by the bankers 
to the customer, in which, at the head of the first page, and 
there only, the bankers by the name of their firm are 
described as the debtor,” and the customer as the “ creditor ” 
in the account. On the debit side are entered all sums 
paid to or received by the bankers on account of the 
customer, and on the credit side all sums paid to him or 
on his account, and these entries being summed up at the 
bottom of each page, the amount of each, or the balance 
between them, is carried over to the nest folio without 
further mention of the names of the parties until, the book 
being full, it becomes necessary to deliver a fresh one to 
the customer. For the purpose of having the book made 
up by the bankers from their own books of account, the 
customer returns it to them from time to time ; and, the 
proper entries being made by them up to the day on 
which it is left for that purpose, they hand it again to the 
customer, who, thereupon, may examine it, and if there 
appears any error or omission it is his business to send it 
back to be rectified ; if he does not, his silence is regarded 
as an admission that the entries are correct ; but no other 
settlement, statement, or delivery of accounts, or any other 
transaction which can be regarded as the closing of an 
old, or the opening of a new, account, or as varying, 
renewing, or confirming (in respect of the persons or the 
parties mutually dealing) the credit given on either side 
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takes place in the ordinary course of business unless when 
the name or firm of one of the parties is altered, and a 
new account thereupon opened in the new name or firm. 

The course of business is the same between such bankers 
and their customers resident at a distance from the metro- 
polis, except that, to avoid the inconvenience of sending 
and returning the pass book, accounts are, from time to 
time, made out by the bankers, and transmitted to the 
customer in the country, when required by him, containing 
the same entries as are made in the pass book, but with 
the names of the parties “ debtor ” and “ creditor ” at the head, 
and with the balance struck at the foot of each account, 
and his silence is regarded as a tacit admission that the 
entries are correct, (a) 

H. and C., being partners in business, were indebted to 
their banker in 979/. In 1851, the banker, with the 
consent of H. (C. living at a distance), transferred his 
business to the Midland Banking Company, including the 
account in question. The partnership account of H. and 
C. commenced with this item of 979/. in the Midland 
Bank books, but whilst it was open H. paid in moneys to 
an amount exceeding 979/. The pass book was regularly 
sent to H. In 1852, the Midland Bank gave notice to the 
banker, that they would not take to this account, there 
being in the deed transferring the business a proviso that, 
at the expiration of twelve months as to such accounts as 
should not be taken to by the Midland Bank, they should, 
during a period not exceeding ten years, either accept or 
compel payment, or permit the same to remain due. 

An action was afterwards brought by the Midlimd Bank 
against H. and C. to recover the balance due. But the 
Court held the debt of 979/, to be extinguished by the 
payment subsequently made by H. to the credit of the 
partnership account, a^d the assent to the appropriation to 
be Inferred from his not objecting to the pass hook, and 


(a) See the onitom of dealing, as found by the master in Devavnes r 
1 Mflie 686^ 636. 
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that after such extinguishment as between the Midland 
Bank and the partnership this account could not be 
treated as an existing debt remaining due.(a) The acting 
member of a firm has implied authority to assent to the 
transfer of the account from one banker to another witl>* 
out the express assent of the other.(i) 

A change of the title of a firm in a pass book, and 
entries therein to the credit of a new firm of the interest 
of securities given by the customer to the original firm, is 
notice of the assignment to the new firm of the securities 
given by tlie customer to the old firm.(c) 

Credit given in a pass book binds the bankers, if on the 
faith of such credit the customer has altered his position, 
as by drawing on the fund, &c., for, by entering the sums 

lead him to suppose that 
have received them on his account. Where, however, there 
has been no such alteration the banker is allowed to show 
that the entries were made by mistake, ((Q for the pass book 
is only facie evidence against him.(^) 

But this is subject to the proviso that the entries in the 
pass book are properly made on each side oV it. A pass 
book, with entries on one side only, is not evidence of a 
settled account between the banker and the customer, 
although the book is kept by the customer, without 
objection to the entries.(/) So, entries in the pass book 
against the customer clyq primd facie evidence against him 
if he has seen them and taken no objection to them, and 
returned the pass book.(^) 

If an entry is alleged to have been made by mistake in 
the wrong place in a pass book by the banker’s clerk, but 

(rt) Jieale y. Caddick, 2 H. & N. 326. 

(ft) Ibid. 

(e) Cavendish v. Geaves^ 24 Beay. 163 ; 27 L. J. Ch.314. See also as to 
implied acceptance of new firm by conduct : Bilhorovgh y. Holmes, 6 
Ch.D. 258. 

. (d) Shaw y. Picfmi, 4 B. & C. 716 ; Shaw y. Dartmll, 6 B. & C. 67 ; 
Hvane v. Rogers, 9 B. & C. 686 ; Hume y. Bolland, 1 C. & M. 130 ; Sky- 
ring y. Greenwood, 4 B. & C. 281. 

(e) Commercial Bank of Scotland^. Rhind, 1 Macq. H. L. Cas. 643. 
(/) Ex parte Randleson, 2 Deac. & C. 634 ; see Boardmanf. Jacksem^ 
2 Ball. M. 382. 



to the customer s credit, they 
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by the customer denied to be any mistake, the question is 
for the jury upon the evidence. (^) 

Making a false entry in what purports to be a pass book, 
with intent to defraud, is a forgery of an accountable 
receipt.(/i) 

When accounts between banker and customer have been Mode of 
carried on for a series of years on a particular footing, it 
will be presumed that there was originally an agreement 
to that effect, but acquiescence will not amount to a settle- 
ment of account.(/) When a banker discounts the bills 
of his customer, his account being overdrawn, and tbe 
amount of tbe discounts is simply carried to the credit of 
his account, the banker is the holder for value, though no 
money has actually passed.(/:) 

Bankers cannot debit a customer’s account with the Debiting 
costs of actions brought by them on bills discounted for the witrcosta 
customer unless at his request or with his consent.(/) of action. 

(g) Snead v, Williams, 9 L. T. (n.s.) Ex. 115. 

(A) Reg.y, Smith, L. & C. 168 ; Reg. v. jifoody, ih. 173 ; 24<fc2o Viet, 
c. 98, B. 23. 

(i) Masse y. Salt, 32 Beav. 269 ; 32 L. J. Ch. 756 ; ClaneaHy v, 

Latouche, 1 Ball. & B, 420 ; Williamson v. Williamson, L. R. 7 Eq. 542. 

(A) In re Carew, 31 Beav. 39. 

(Z) This was decided by Baron Martin, in the case of IIoll v. The Mer- 
cantile and Exchange Bank, Limited, tried before him and a special 
jury, m the sittings after Micliaelmas term, November 27, 1865. It was 
an, action to recover compensation in damages against the defendants 
for not having paid the amojint of one of the plaintiff’s cheques. Tbe 
defendants adjmitted the usual contract between banker and customer, 
bnt said they had not sufficient money belonging to the plaintiff in 
their hands applicable to the payment of the cheque. The plaintiff, 

Mr. William Holl, who carried on business in Mincing Lane, bad kept 
a drawing account at the bank of the defendants, and in August, 1864, 
th^ discounted for him a bill for 99Z. 15*., of which he was the drawer, 
and Messrs. Robertson and Ward were the acceptors. This bill became 
due in November following, and was dishonoured. Some negotiations 
then took place between the plaintiff and the manager of the bank, the 
resnlt of which was that the defendants’ solicitors, Messrs. Cotterell, 
iwued a writ against the acceptors. Ultimately the plaintiff made pro- 
vision for the bill, but a dispute arose as to whether he ought to pay 
2Z. 3*. 10^., the costs of Messrs. Cotterell. The defendants claimed that 
sum, and debited his account with It, and the question now was, whether 
tbey^ had a right to do so. It was admitted that if they had they were 
justified in refusing to honour the cheque. For tbe defence it was 
stated that the plaintiff's account with the bank was opened in April, 

1864, and closed in November following ; that it was overdrawn as many 
as thirty-seven times during that period ; that complaints had been 
frequently made to him about tbe account, and that he had beeu 
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When a banking company has branches in different 
localities, and a customer has an account at more than one 
branch, there is no duty on the company to keep the 
accounts distinct so as to bind it to honour cheques at a 
branch where the customer has a balance in his favour if, 
on a general settlement of account, the balance is against 
him, although it is the custom of the company so far to 
keep the accounts separately as to refuse to honour his 
cheques, except at the particular branch where the cus- 
tomer has a balance in his favour. And there is no legal 
obligation on a banker to give notice to his customer 
that he intends to transfer a balance against the customer 
from an account at one branch to an account at another 
branch.(a) 

Where bankers have for a long course of time charged 
their customer interest with annual rests he is by his 
acquiescence taken to have consented to that mode of 
keeping his account.(i) 

AVhen the account between a banker and his customer 
is kept at compound interest, and the customer dies, the 
final balance at his death, in the absence of any agree- 


repeatedly asked to withdraw it. It was also said that he called at the 
hank and asked the manager to sne the acceptors upon the bill in 
question, and that on a subsequent occasion he nad been told that the 
solicitors’ costs would be debited to his account The manager, who was 
called, admitted that when he gave this intimation to the plaintiff, the 
plaintiff did not say he would consent to such a course j mit he (the 
manager) said it was the usual practice amongst bankers to debit a 
customer’s account with costs incurred under similar circumstances. Baron 
Martin said it was a practice which ought to be stopped. A bank had no 
right to debit a man’s account with a charge of this kind against his will. 
The witness added that the bank had not actually put the money in the 
hands of Messrs. Cottcrcll, but had placed it to the credit of their account 
with the bank. On the part of the defendants, it was submitted that the 
plaintiff had sustained no real damage by the refusal to pay the cheque, 
and that a farthing damages would be sufficient to meet the justice of the 
case. On the other hand, it was contended that the credit of the plaintiff 
had been seriously injured, and severe comment was made on the condnet of 
the defendants in vindictively bringing before the public the state of his 
account with them. The jury found a verdict for the plaintiff— damages, 6h 
(fl) Garnett v. J/’Acican, L. B. 8 Ex. 14 ; 42 L. J. Ex. 1 ; Prince v. 
Oriental Bank, L. R. 3 App. Cas. 325 ; 47 L. J. P. C. 42. See also Willie 
y. Bank of Eiinland, 4 A. & E. 21. 

(h) Crosskill v. Bower, 32 Bear. 86 ; 32 L. J. Ch. 640. 
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ment to the contrary, carries no interest.(c) So, when 
the balance is in the favour of the customer, and the 
banker dies, or ceases to carry on business, or becomes 
bankrupt, (i) 

When a mortgage security is given by a customer to his 
bankers for a fixed sum, and not in respect of a running 
balance, the banker is not entitled to include that sum in 
the banking account, and charge compound interest.(^) 
Bankers having a mortgage security and a banking 
account with their customer, in ascertaining the amount 
due between them, the accounts must in the first instance 
be taken separately, and on different principles.(^) 

A customer being indebted to his bankers upon an 
account current, upon which compound interest had 
according to cnstom been charged by the bankers, executed 
a mortgage to them, to secure the amount of the current 
account. The customer afterwards executed a creditors’ 
deed of which the hankers were appointed the trustees, 
and from that time he ceased to draw upon or pay money 
into the account : it was held, that the hankers were only 
entitled to simple interest from the date of the deed upon 
the balance due.(/) 

A banking account which was largely overdrawn, was 
for the half-year ending June, 1867, charged with interest 
at 5Z, per cent., and with a gross sum of 5002. for commis- 
sion, in lieu of the charge of one-half per cent, previously 
made. The pass hook balanced on this footing was sent 
to the customer, and the charges were explained to his 

(c) OmeUll Y. Bower, 32 Bear. 86 ; 32 h. J. Ch. 540. 

Ibid, ; we aUo Batee y. Robins, 32 BeaY. 73. 

(e) Mosse v. Salt, 32 BeaY. 269 ; 32 L. J. Ch. 756 ; and see London, 

Chartered Bank of Australia v. JVAite, 4 App. Cas. 413 ; 48 L. J. 
P.C.76. . FF . 

(/) Crosskill y. Bower, supra. It is the custom amongst bankers, 
flnance companies, and others who lend money or stock for railway 
deposits, and execute Treasury bonds, that in the case of a dejwsit of 
stock an annual commission is charged, in addition to the diyidenda 
ftccrning thereon ; and in the case of a bond, a premium is paid to the 
bondsman, either in one snm, or in the form of an annual payment. Anon,, 
18 W. B. 990. 
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agent (the customer himself being in weak health, and 
unable to attend to business matters). The customer, who ■ 
died in December, 1867, had not raised any objection to 
these charges. Now as the charge of 500/, for commission 
had been acquiesced in, it was valid for the half-year 
ending June, 1867, but acquiescence could not be inferred 
for subsequent half-years, there being nothing in the entry 
for the particular half-year that amounted to a contract 
to the same effect infutnro.{a) The right of the bank to 
charge compound interest terminated with the death of the 
customer ; and from that period simple interest only at 5/. 
per cent, was chargeable on the account.(a) 

Though in discounting bills and making loans for short 
periods bankers do not usually deduct income tax, yet in 
a mortgage transaction with their customers they are bound 
to allow income tax.(5) 

Transferring from Account of one Customer to that of 
another. The plaintiff and defendant each kept an account 
with a banker at M. In October, the plaintiff desired the 
defendant to pay into his accoimt a sum due to him for 
rent. The defendant wrote to the plaintiff, stating that he 
had caused the amount to be transferred to his account, 
and the plaintiff sent him a receipt by return of post ; the 
sum, however, was not actually transferred until the 8th 
of December. On the 9th, notice of the transfer was sent 
to the plaintiff by post, which did not reach him till the 
11th. On the 10th, the banker stopped payment : — Held, 
that the transfer was equivalent to payment.(c) 

Transfer from Current to Deposit Account. — Shortly 
after the death of G., a partner in a bank, T. transferred 
a sum from his current account to a deposit account. T. 
subsequently paid into and drew out of his current account 

(a) Williamson 7. Williamson, L. K. 7 Eq. 642. 

(b) Mnsse 7. Salt, 32 Bea7. 269 ; 32 L. J. Ch. 766. 

(c) Eyles 7. Ellis, 12 Moore, 306 ; 4 Bing. 112, 
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sums exceeding that transferred. The bank stopped 
payment : — Held by Court of Appeal, affirming Chitty, J., 
that the transaction was the same as if T. had drawn a 
cheque for the sum and paid the proceeds into the deposit 
account. It was an entirely fresh contract, and G.’s estate 
was discharged.(i^) 

The liability of bankers on dishonouring the cheques of 
their customers is discussed in a previous chapter. (^) 

Bead v . Bead (No. 2) [1894], W. N. 66 ; [1894], 2 

(0 Ante ^ p. 46. 


CHAPTER XXIL 


GUARANTEES TO SECURE ADVANCES. 

By the Statute of Frauds (29 Chas. 2, c. 3, s. 4), it is 
enacted that no action shall be brought whereby to charge 
a defendant upon any special promise to answer for the 
debt, default, or miscarriage of another person, unless the 
agreement upon wdiich such action sliall be brought, or 
some memorandum or note thereof, shall be in writing and 
signed by the party to be charged therewith, or some other 
person thereunto by him lawfully authorised.(a) Conse- 
quently, no action can be brought against a surety unless 
his guarantee, or some note or memorandum thereof, is 
in writing signed by himself, or his lawfully authorised 
agent. The signature should be so affixed as to govern 
and give authority to every material portion of the agree- 
ment.(//) The appointment of the agent need not be in 
writing.(c) The guarantee, if under seal, need not be 
supported by a consideration, but if not, like every other 
simple contract, it must be.(d) Previous to 19 & 20 Viet, 
c. 97, s. 3, this consideration had to be expressed on the 

face of the guarantee, but since that Act this is no longer 
required. 

On Change of Firm . — Even before the presently to be 
stated Act a guarantee, given by a person to secure a 

(fl) A similar enactment exists in Scotland, 19 & 20 Viet. c. 60, b. 6. 
A promise by A. to indemnify B. against a liability which B. is about to 
contract with a third pci'son is not within section 4 of the statute, An oral 
promise by A. to B. that if B. would accept certain bills for a firm in 
which A.’s son was a partner, A. would provide B. with funds to meet the 
bills is a promise of indemnity and not of guarantee, and, therefore, not 
required to be in writing : Guild v. Conrad [ 1894], 2 Q. B. 885 : Sutton t. 
tf/ry [1894],IQ.B.288. 

(5) Caton v. Caton, L. R. 2 H. L. 127. 

(0 Rvsaiter v. Mller, L. R. 3 App. Cas. 1124. 

(d) Harris v, Venables, L. R. 7 Ex. 235 j Wynnes. Hughes, 21 W, R. 

628, £St 
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banking copartnership, consisting of several members, 
and every sums or sum of money which might become due 
to them from a certain customer for money advanced to 
him upon any bills, &c., made payable at the banking 
house of the copartnership, does not bind the obligor, after 
the death of one of the partners, nor cover future advances 
made after such death and the taking in of another 
partner ; and the customer, who, at the time of the death, 
was indebted to the house, having afterwards paid off the 
balance incurred previously to the death, the obligor was 
wholly disoharged.(^) 

There is no doubt, however, that a guarantee might 
have been drawn in such terras as to serve as a continuing 
indemnity to the house, whatever might be the chanare of 

O © 

partners, if such intention appeared from the language 
U8ed.(/) The Courts, both of equity(g) and common 
law, (A) were always against increasing the liability of 
a guarantor to a banking firm in this respect. This prin- 
ciple of construction, narrovdng the liability of a surety 
when the advances to be secured are to be made to a 
firm, arises quite as strongly from the nature of the 
transaction itself ; for it is obviously an assumption to 
conclude that a party guarantees advances to A. and 
B., because be is willing to guarantee advances to A., B,, 

and C. 

And since the decisions, which established this principle, 
the Legislature appears to have ratified and confirmed it, 
by enacting as follows : — (i) 

** No promise to answer for the debt, default, or mis- 
carriage of another made to a firm, consisting of two or 
more persons, or to a single person trading under the name 
of a firm, and no promise to answer for the debt, default, 
or miscarriage of a firm, consisting of two or more persons, 


(0 grange y. Zee, 3 East, 484 ; S. P., Weston v. Barton^ 4 Taunt, 67, 
\J} ^ form in Earle y. Olixer^ 2 Exch. 71, 72. 
w) Pemberton ?. Oahes, 4 Russ. 154. 

(Aj Chapman y. BeoMngton, 3 Q. B. 703, 

(0 19 k 20 Viet. c. 97, 8. 4. 
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or of a single person, trading under the name of a firm, 
shall be binding on the person making such promise in 
respect of anything done or omitted to be done, after a 
change shall have taken place in any one or more of the 
persons constituting the firm, or in the person trading 
under the name of a firm, unless the intention of the 
parties, that such promise shall continue to be binding 
nohvithstanding such change, shall appear either by express 
stipulation, or by necessary implication, from the nature of 
the firm or otherwise.’’ 

Since this statute, therefore, guarantees may either 
expressly stipulate for the continuance of the undertaking 
(when the intention is that it should continue), notwith- 
standing changes in the firm ; or if the parties choose to 
take upon themselves the risk of determining that the firm 
is of such a nature as necessarily to imply the continuance 
of the guarantee, notwithstanding the change, they may 
do so, and need not insert an express provision to that 
effect ; and so they need not insert an express provision, 
if they choose to incur the risk of proving aliunde this to 
have been the intention ; but it is manifestly the safe and 
most convenient course in all cases to insert an express 
stipulation for the continuance of the instrument, not- 
withstanding any change in the constitution of the firm. 

Continuing Guarantee as to Amount and Tijn £. — Whether 
the liability of a surety is or is not a continuing one as to 
amount (that is to say, whether it is limited to a particular 
debt, or extending to a series of debts), or time, or both, 
is simply a question of construction, and is to be gathered 
from the instrument containing the guarantee or the cir- 
cumstances of each particular case. In Coles v. Pack^{a) 
the following words were held to constitute a continuing 
guarantee as regards both amount and time: — “Now I 
do hereby, in consideration of your forbearing to take 
immediate steps for the recovery of the said sum, guarantee 


(a) L. R. 6 C. P. 65, 


CONTINUING GUARANTEE AS TO AMOUNT AND TIME. 

payment of and agree to become responsible for any sum 
of money for the time being due from F. to you, whether 
in addition to the said sum or uot.’^ 

So, where a father gave his son a promissory note for 
2,000/., which was endorsed by the son, and discounted by 
a hanking company, who took from the father an agree- 
ment under seal, that in consideration of its discounting 
the note, certain deeds of the father’s deposited at the 
same time should remain a security for all money due or 
to become due from the son to the company on any 
account whatsoever, and at the date of the agreement the 
son owed the company 3,000/. upon a running account, 
and the amount was subsequently increased to 5,000/., the 
agreement was considered to be a continuing guarantee, 
and the bank was held to be entitled to prove against the 
father’s estate, not only for the 2,000/., the amount of the 
note, but for all sums due to them from the son. (5) 

A debtor and his surety executed a joint and several 
bond for 14,000/. conditioned for avoidance if they or 
either of them should in satisfaction of the debt of 7,000/. 
then due from the debtor to tbe obligee pay the 7,000/., 
with a proviso that the surety should not be liable under 
the bond for a sum or sums exceeding altogether in debt 
or damages 1,300/. The debtor having paid 1000/., part 
of the debt, and then filed a petition for liquidation, the 
obligee proved for and received a dividend of ds. 2d. in the 
pound on 6,000/. under the liquidation. After deducting 
from the 7,000/. the 1,000/, and the dividend, there 
remained more than 1,300/. due. The obligee havincr 
brought an action on the bond against the surety to recover 
1,300/., the surety contended that he was entitled to deduct 
from the 1,300/, a rateable proportion of the dividend, 
viz., 95. 2d. in the pound on 1,300/., and was only liable 
for the balance Held, that the intention of the bond 
was that the surety should guarantee the whole 7,000/., 
though his liability was limited to 1,300/. ; that he was' 

(J) Burgees y. Bee, L. R. 13 Eq. 460. 
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therefore, not entitled to deduct a rateable proportion of 
the dividend, but was liable for the whole 1,300/. And in 
the same case it was laid down that when a surety gives 
a continuing guarantee, limited in amount, to secure the 
floating balance which may from time to time be due from 
the principal to the creditor, the guarantee is, as between 
the surety and the creditor, to be construed (pnmd facie 2.i 
least) as applicable to a part only of the debt co-extensive 
with the amount of the guarantee. But a guarantee limited 
in amount for a debt already ascertained, which exceeds 
that limit, is wot primd facie to be construed as a security 
for part of the debt only.(a) 

A surety bound himself jointly to a banking company 
in 500/., the condition of the bond being that if the 
obligors should from time to time pay all and every such 
sums or sum of money as should become due to the bank 
for money advanced to surety’s co-obligor, and pay interest 
at 5/. per cent, per annum for such sums or sum of money 
as aforesaid, to be computed as is usual with the banking 
company in ordinary banldng accounts with them, and also 
tlie lawful commission, charges or expenses incident to, or 
occasioned by, the transactions or matters between the 
bank and the co-obligor, and should indemnify and save 
harmless the banking company from all actions, suits and 
expenses, and all liability whatsoever, by reason of the 
transactions and matters, then the bond was to be void ; 
provided that the principal moneys to be ultimately 
recovered on the bond were thereby limited not to exceed 
250/., and that the obligors or any of them should not be 
liable to pay, by virtue thereof, any greater principal sum 
than 250/. ; but that the bond should be a continuing 
security to that amount, for the sums from time to time 
ovung as aforesaid, exclusive of interest (to be computed 
as aforesaid), commission, cost, charges, and expenses : — 

(tf) Ellis V. Emmanuel. 1 Ex. D. 157 ; 46 L. J. Ex. 25 j 34 L. T. 663 ; 
24 W. R. 832. See also Ex parte Midland Banliing Company L. T. 
395 ; Morrell v. Cowan, 7 Ch. D. 161 ; HefHeld t. Meadoics, i/.R. 4 C. P. 
695 J Wood T. Priestner, L. R. 2 Ex. 66, 282. 
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Held that the surety was liable on this bond only for 

250?, principal moneys advanced, and interest accrued 

upon that sum ; but not for any further principal sum 
advanced by the bank.(6) 

B. and Company being about to open an account with 

the Union Bank, the defendant and one Black signed the 
following gurantee : — 


to yandTomnniT ®ank agreeing toadvance and advancing 

to K. and Company any sum or suras of money they may ronuire durinl 

exceeding in the whole l.hoOL, we hereby 
jointly and severally guarantee the payment of any such sum as may be 
owing to the bank at the expiration of the said period of eighteen monfhs^^ 


One thousand pounds was placed by the bank to the 
credit of B, and (Company’s drawing account, and B. and 
Company were debited with 1,000/. in a loan account. 
B. and Company from time to time drew cheques against 
and paid money to the credit of, their drawing account. 
Over 1,000/. was thus paid iu by B. and Company, and 
they were not debtors on the drawing account when it 
was finally closed. The loan account remained unaltered. 
The bank sued the defendant for 1,000/. on the guarantee* 
and after the commencement of the action Black paid the 
hank 500/. in discharge of his liability. The defendant 
did not plead this payment Held, that the guarantee 
was a continuing one, and that the defendant’s liability 
was not discharged by the payments made by B. and 


^ Revocation,— It would appear that where there is a con- 
tinuing guarantee for advances from time to time to be 
made to another person, the guarantee can be determined 
by the guarantor at any time, subject to the payment of 
anything then due under it,((/) Thus a guarantee for 
the space of twelve months for the duo payment of all 
such bills as A. might discount for D. and Company, to 
the extent of 600/., may he revoked and countermanded by 


(h) Meek y. Wallis, 27 L. T. 650. 

(O ^urie V. Sclwlefield, L. R. 4 C. P. 622 ; 38 L. J. C. P. 290. 
(<i) Bwrgets y. Eoe, L. R. 13 Eq. 460. 
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a notice given during tlie twelve months, although some 
discount may have been made and repaid before the 
notice.(a) This right to revoke proceeds on the principle 
that each advance constitutes a separate consideration, and 
that under such a guarantee the advances are not made in 
pursuance of a request made once and for all by the party 
who gives the guarantee, but in pursuance of a request sup* 
posed to be made by him from time to time as the advances 
are made, and that if before any particular advance is 
made the person giving the guarantee informs the person 
making the advance that he withdraws the guarantee, the 
advance is not made at his request, and he, therefore, is not 
liable for it.(^») Where, on the other hand, the considera- 
tion is not fragmentary but entire, as in the case of a person 
giving a guarantee to a firm that he will be responsible 
for the fidelity of some third party in consideration of 
their receiving him into their employ, there, inasmuch as 
the consideration for the guarantee is given once and for 
all, it cannot be revoked at will, but must continue until 
the services are ended, (c) — save only in the case where the 
employe has been guilty of dishonesty, when the surety, 
after giving notice to the employer, is entitled to withdraw 
from his guarantee, and to relieve himself from any further 

liability.((/) 


SURETYSHIP GENERALLY. 

Discharge of Surety— By Variation of Agreement.— "DiiQ 
rule as to the effect of a variation of the original agree- 


(a) OJford V. Davies, 31 L. J. C. P. 319 ; 12 C. B. (N.s ) 748; Brad^ 
bury V. Morgan, 31 L. J. Ex. 462. Such a guarantee would, it seems, m 
the absence ot express provision be revoked as to subsequent advances uy 
notice of the death of the guarantor : ffarriss v. Fawcett, L. R. 8 UU. eun , 
42 L. J. Ob. 502 ; Coulthart v. Clementson, 5 Q. B. D. 44, 46 ; In re 
Sylvester [1895], 1 Ch. 573 ; Lloyd's v. Harper, 16 Ch. D. 290, 314 ; see 

also Bank of Scotland v. Chnstie, 8 Cl. & Pin. 214. 

(J) See judgment of Cotton, L.J., in Lloyd's v. Harper, supra, 


D 318 

* CcVNor is such a guarantee revoked by notice of the ^®^th of the 
guarantor : Lloyd's v. Harper, supra ; Calvert v. Gordon, 3 Man. 5 e 

^^(i) V. Fve, L. R. 13 Eq. 450 ; FUllips v. FoxaXl, L. E. 7 Q. B, 

666, 678 ; Sanderson v. Aston, L. R. 8 Ex. 73, 
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meut between the principals in discharging the surety has 
in a modern case been stated to be as follows. If there is 
any agreement between the principals with reference to the 
contract guaranteed, the surety ought to be consulted, and 
if he has not consented to the alteration, although in 
cases where it is without inquiry evident that the alteration 
is unsubstantial, or that it cannot be otherwise than bene- 
ficial to the surety, the surety may not be discharged ; 
yet, if it is not self-evident that the alteration is unsub- 
stantial, or one which cannot be prejudicial to the surety, 
the Court will not, in an action against the surety, go into 
an inquiry as to the effect of the alteration, or allow the 
question, whether the surety is discharged or not, to be 
determined by the finding of a jury as to the materiality 
of the alteration or on the question whether it is to the 
prejudice of the surety, but will hold that in such a case the 
surety himself must be the sole judge whether or not he will 
consent to remain liable notwithstanding the alteration, and 
that if he has not so consented he will be discharged. (^) 


Time or Indulgence given to Principal. — Where the 

creditor has entered into a binding contract to give the 

principal debtor further time without the consent of the 

surety, the surety is discharged, provided the creditor 

has not, as he may do, expressly reserved his rights against 
him.(/) 


(e) Per COTTOK, L.J., in Holme v. Jlrutixhill, 3 Q. B. 1). 405, in which 
case, howcyer, Bbett, L.J., disagreed m to the effect of the non- 
rnatenauty of the alteration, bolding that the eurcty le discharged where 
there has been a material alteration of some specific provisions of ti»e 
apeement, bnt not otherwise. See also Sandemon v. Adoa, L. R. 8 Ex. 
1 Ltvyd, L. R. 16 Eq. 60 : Polak v. JCrerett. 

\i j ^ National Bank of Xetv 

in -2^’ 8 App. C. 755 ; Ellesmere Brewery Company v. Cooper [1896], 

1 Q. B. 76. 

(/) Laneyy^. Prendergrass, 6 B. & A. 187 ; Black t. Ottoman Bank, 
^ Moore, P. C. 472 ; Bonlor y. Mayor, 19 C. B. (N.8.) 76 ; Overend, 
^rney and Company v. Oriental Financial Corporation, L. R. 7 H. L. 
V 1 Q‘ B. f). 536; Bolton v. Buckenham 

, 9* Salmon [1891], 2 Ch. 48; Rouse v. 

Bradford Bank [1894], 2 Ch. 32 ; A. C. 686. To reserve a creditor’s 
ngnt a^inst a surety there must l>e a distinct expression of intention to 
reserve it, althongh the surety need not be a party to the stipulation, nor 

Qw U 
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The following case will exemplify this : — 

W. Jones gave the following guarantee to a bank, on 
behalf of Henry Bowers : 

‘•Henby Bowers’ Mill Account. 

“ Please to open an account with, and honour the cheques of, Mr. H. 
Bowers on ‘ mill account,’ for whom I will be responsible. 

“ W. Jones.” 

“ Carmarthen^ January 4, 1825.” 

W. Jones was an attorney, and the professional adviser 
of the bankers, and, at the time, had a banking account 
with them. The bankers, upon receiving the document, 
opened an account with Bowers, and made various 
advances to him up to February, 1827, when they ceased 
to advance to him. It was the course of business of the 
banking-house occasionally to take the acceptance of their 
customers for the balance appearing to be due on the face 
of their accounts, which were termed corn's; and the same 
was also shown to be the practice of a neighbouring bank. 
Jones was proved to have sometimes been consulted by 
the bankers, as their professional adviser, with respect to 
these acceptances ; but it was not proved that he had per- 
sonally any knowledge of the practice to require these bills 
as covers for overdrawn accounts. 

In February, 1828, without Jones’s knowledge or con- 
sent, the bankers took Bowers’s acceptance, at three 
months, for the amount of their balance against him, and 
this bill was carried to the credit of his account, but was 
dishonoured at maturity. 

In 1832, the bankers became bankrupt, and in an action 
by their assignees against Jones, commenced in 1833, it 
was adjudged that the bankers, by taking the acceptance, 
had given time to Bowers, the principal, and thereby had 
discharged Jones, the guarantor or surety.(a) 

Where a surety guarantees a series of payments to be 

even have notice of it ; Orerend, Gurney and Company v. Oriental 
Financial Corporation^ supra ; Muir v. Oraw/oi'd, L. R. 2 H. L. Cas. Sc. 
466 ; Exparte Charlton. 36 L. T. 661. 

(a) Howell v. JoneSy 1 C. M. & R. 97. See also Evans v. Bremridgs, 
25 L. J. Chanc. 102. 
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made at stated periods, aud time is given to the principal 
debtor m respect of one payment by a binding agreement, 
the surety is discharged from liability in respect of that 
payment, but not in respect of future payments.(/j) 

The acceptance by a bank of a fresh security without 

any binding engagement by them to give time to A., does 
not discharge the surety.(e) 

Again, if there are two co-sureties and a further loan is 
made by the creditor to the principal, and the creditor 
takes an additional security for that and the former loan, 
and gives further time to the principal and one of the 
sureties, the other is discharged.(J) And if, after a right 
of action has accrued to the creditor against two or more 
persons, he is informed that one of them is a surety only, 
and after that he gives time to the principal debtor with- 
out the consent of the surety, the rule as to the release of 
the surety equally applies,(t’) 

An agreement with a third person to give further time 
to the principal debtor will not discharge the surety. ( f) 

In equity it was held that a surety was released in the 
case of a debt due under seal by a mere verbal agreement 
to give further time \(g) and since the 17 & 18 Vk-t. c. 83, 
such an agreement has been made capable of being set up 
by way of equitable defence. 


on-disclosure and Fraudulent Concealment. to how 
far a person receiving a guarantee is hound to disclose the 
whole previous dealings between himself and bis principal 
debtor, the law is found thus stated by Mr. Justice Fry in 
Davies v. London and Provincial Marine Insurance Com- 


(J) Croydm Commercial Gas Comvanv v 
C. P. D. 46 ; 46 L. J. C. P. 157. 


Dickinson and Pollard, 

si” 7 n 3 M. & G. 258. 

Ca8.348,t7t/ra; Swire v. Itedman, 1 Q. B. I). 536. 

{d^Vyner t. ffnjfUns,Q Jur. 889, per Knight Bruce, V.C. 

Cairns, in Overend, Gurney and Couqyany v. Oriental 
Feudal Corporation, h. R. 7 H. L. Cas. 348, 360 

D 8 E. & B. 303. See aarke v. Dirley, 41 Ch. 

(?) See Dmey v. Prendergrass, 6 B. & Aid. 187, 192. 

0. p 2 
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party :{a) “ It has been argued here that the contract 
between the surety and the creditor is one of those contracts 
which I have spoken of as being uherrimce Jidei^ and it has 
been said that such a contract can only be upheld in the 
case of there being the fullest disclosure by the intending 
creditor. I do not think that that proposition is sound in 
law. I think that, on the contrary, that contract is one 
in which there is no universal obligation to make dis- 
closure ; and therefore I shall not determine this case on 
that view. But I do think that the contract of suretyship 
is, as expressed by Lord Westbury in Williams v. 
Bayley^ih) one which ‘ should be based upon the free and 
voluntary agency of the individual who enters into it.’ I 
think that principle especially applicable here, because 
there is no consideration in this case, as in many cases of 
suretyship, for the contract so entered into ; and, therefore, 
I think, to use the language of Lord Eldon, in Turner v. 
Harvey^(c) it is a contract in respect of which a very little 
is sufficient. Very little said which ought not to have 
been said, and very little not said which ought to have 
been said, would be sufficient to prevent the contract being 
valid. It is one, furthermore, in which I think that every- 
thing like pressure used by the intending creditor will have 
a very serious effect on the validity of the contract; and 
the case is stronger where that pressure is the result of 
maintaining a false conclusion in the mind of the person 
pressed.” The officers of a company, believing that the 
retention of money by one of their agents amounted to felony, 
directed his arrest. Certain friends of his came to the officers 
of the company and proposed to deposit a sum of money 
by way of security for any deficiency. On the same day 
the company was advised that the acts of the agent did not 
amount to felony, and the directions for the arrest were 
withdrawn. Later in that day the friends of the agent had 

(rf) 8 Ch. D. 469, 475 ; 47 L. J. Ch. 511. 

(i) L. R. 1 H. L. 200, 219. 

(c) Jac. 169,178. 
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a second inteniew with the officers of the company, and 
agreed to deposit a sum of money as security for his 
defaults, no mention being made of the withdrawal of the 
directions for the arrest. The sum of money was after- 
wards deposited with trustees on an agreement for the 
security of the company. And it was held that the change 
of circumstances ought to have been stated to the intending 
sureties, and that the agreement must be rescinded, and 
the money returned to the sureties.((/) 

Certain bankers advanced 2,600/. to A. upon the security 
of an indenture of mortgage to them of certain property 
of A., and also of a joint and several promissory note 
of the same date as the deed, in which a third party joined 
with A. as surety. At the time of this advance A., 
who had long been a customer, owed them 800/., and it 
was arranged between him and the bankers, that this sum 
should be deducted from the 2,600/., but neither by the 
recital in the mortgage deed or otherwise was the surety 
apprised that such was the case, and that recital moreover 
expressly, hut falsely, stated that the entire interest in a 
1,500/. policy of assurance, already deposited with the 
bankers, would, inasmuch as the 800/. had been repaid to 
the bankers, be available as collateral security for the 
2,600/. The mortgage deed was prepared by the bankers’ 
solicitor, and read over in his office to the surety and A. 
previously to its execution and to the surety’s signature 
to the promissory note. The circumstances were held to 
constitute such a fraud in law as released the surety, 
although it was not suggested that any intentional fraud 
was imputable to the bankers personally. 

By the Creditor's not retaining Securities . — Thus it is 
a rule that a surety is entitled to the benefit of any security 
which the creditor has received for the debt, though he 
has received it after the contract of suretyship ; and there- 

(<0 8 Ch. D. 469, 473. See also North BritUh Ttiturance Company v. 
Lloyd, 10 Exch. 623 ; Hamilton v. Watson, 12 C. & F. 109. 

(«) StoM V. Compton, 6 Bing. N. C. 142, 
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fore, where the creditor has so dealt afterwards with such 
security, that on payment by the surety it cannot be given 
to him in the same condition as it was when the creditor 
first acquired it, the surety is discharged to the extent of 
that security.fa) 

The defendant was surety for the repayment of a sum 
of money advanced by the plaintiff to the principal debtor. 
As a further security for the advance, the principal debtor 
deposited with the plaintiff a policy of life insurance. The 
principal debtor subsequently became bankrupt, the 
advance remaining unpaid, and the plaintiff proved against 
his estate for the full amount of the advance without 
valuing the policy of life insurance as a security, which 
was in consequence claimed by the trustee in bankruptcy 
as part of the bankrupt’s estate. It was contended by the 
defendant in an action against him as surety, that by not 
valuing the policy, and so depriving him of the benefit of 
it, the plaintiff had discharged him from all liability as 
surety : — Held, that the omission to value the policy was 
at most a mere neglect or omission on the part of the 
plaintiff, and as such did not discharge the defendant from 
all liability as surety, but only to the extent of the value 
of the policy. (^) 

Eichard Cox was a banker in co-partnership with Messrs. 
Morrell, under the firm of Cox and Morrell, He was also 
engaged in a colliery business with one Davies, imder the 
firm of Cox and Davies. 

Cox and Morrell were in advance to Cox and Davies. 

Eichard Cox having applied to his partners for a further 
advance, it was agreed that they should advance a further 
sum upon his brother, John Cox, becoming security for 
the re-payment of 3,000/. 

(a) Campbell v. Rothwell, 47 L. J. Q. B. 144 ; 38 L. T. 33. See also 
Liquidators of Overend, Gurney and Company y. Liquidators of Oriental 
Financial Corporation, L. R. 7 H. L. Cas. 348 ; Merchants Bank of 
London y. Maude, 18 W. R. 312. 

(5) Rainbow t. Juggins, 6 Q. B. D. 138 } 49 L. J. Q. B. 363 j 28 
W. K. 428, 
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John agreed, as surety for Richard, to execute a joint 
and several bond to James and John Morrell for 3,000/., 
upon having a counter bond for the like sum from Cox and 
Davies to indemnify him. 

A joint and several bond was executed by John but not 
by Richard ; the counter bond was given by Cox and 
Davies, and further advances were made by the bank. 

Some time after this, Richard ceased to be a partner in 
the bank. 

The bankers were considered to have released the surety 
by neglecting to obtain the bond from the principal debtor 

Richard Cox.(c) 

The acceptor of a bill of exchange knows that by his 
acceptance he does an act which will make him liable to 
indemnify any indorser of it who may afterwards pay it. 
The indorser is a surety for the payment to the holder, 
and having paid it, is entitled to the benefit of any 
securities to cover it deposited with the holder by the 
acceptor. He is so entitled, whether at the time of his 
indorsement he knew, or did not know, of the deposit of’ 
those securities. The surety^s right in this respect in no 
way depends on contract, but is the result of the equity of 
indemnification attendant on suretyship. 

A., a member of a firm, pledged his separate estate to a 
bank to secure to the bank the balance for the time being 
owing to the bank from the firm. Afterwards the firm 
accepted bills of exchange which were indorsed by B. to, 
and discounted for him by, the bank. The firm became 
bankrupt and the bills were dishonoured at maturity. 
The bank having demanded of B. payment of the amount 
due on the bills, B. claimed to be a surety for the firm in 
respect of the bills, and to be entitled as such surety to the 
benefit of the securities held by the bank Held, that B. 
was entitled to receive them.((/) 

(p Bonser v, Cox, 4 Beav. 379 j S. C., 6 Beav. 110. 

[d) J)unean,Foxand Company v. New Houth Walet .Banife, 6 Add 

Cat. I, reTersmg 11 Ch. D. 88. ’ 
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Again, a surety is released, to the extent of the value of 
goods assigned by the principal debtor, by the creditor’s 
failing to register the assignment under the Bills of Sale 
Acts, aud by his not taking possession when default was 
made in payment of interest, and when bankruptcy was to 
s knowledge impending, (a) So a ' creditor holding a 
mortgage for a guaranteed debt is bound to hold it for the 
benefit of the surety, so as to enable him on paying 

the debt to take the security in its original condition 
unimpaired.(/») 


By Release of Debtor . — As by giving time to the principal 
debtor the creditor releases the surety unless he expressly 
reser\es his rights against him, so does he release him 
by giving the debtor an absolute release of the debt, 
unless there is a reservation of the rights against the 
surety.(c) A surety is discharged by the principal creditor’s 
becoming a party to a composition deed releasing the prin- 
cipal debtor, unless thei*e is an express reservation 
made against him,(^) because the effect of his doing so is 
to voluntarily discharge the principal debtor from any 
further liability. The principal debtor’s obtaining an order 
of discharge in bankruptcy or liquidation, however, does 
not discharge the surety.(/) 


A customer and another person as his surety signed a 
joint and several promissory note, payable to the bankers, 
to secure them, &c., and they afterwards executed a com- 


(a) Wnlff T. Jay, L. R. 7 Q. B. 766 ; 41 L. J. Q. B. 322. 

(h) Pledge v. Buss, 6 Jur. (N.S.) 696. 

(c) here a creditor absolately released bis principal debtor andaccepted 
a third party as full debtor in his stead, and the surety for the former 
debtor agreed to give a guarantee for, the latter, and to continue his former 
guarantee until he did so, and then died without having given it ; it was 
held in an action by the creditor against his executors that the former debt 
haviug been extinguished by the release, the remedy against the deceased 
was gone. Commercial Bank of Tasmania v. Jones [1893], A. C. 313. 

ifC) Green v. Wynn, L. R. 4 Ch. 204 ; Leathley y. Spyer, L, R. 6 C. P. 
695 ; Kearsley v. Cole, 16 M. & W. 128. 

(0 Batesonx. Gosling, Cragoey. Jones, L.'R.^'E.yi.^h 
(/) Megrath v. Gray, L. R. 9 C. P. 216 ; Breslaucr v. Brown, 3 App. 
Cas. 672 ; AV parte Jacobs, In re Jacobs, 10 Ch. 211 ; Ellis y. Wilmot, 
h. K. 10 Ex. 10 ; Ex parte Agra Bank, In re Barber, L. R, 9 Eq. 726. 
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position deed, whereby, in consideration of four shillings 
in the pound, the bankers and other creditors released the 
customer from the payment of the debts respectively set 
opposite their names, the amount of the promissory note 
being set opposite the bankers’ names ; the deed contained 
an express clause that it should not operate to invalidate, 
prejudice or affect any bonds, bills, notes, or other securi- 
ties, joint or several, &c., as to the claim against any such 
surety ; the deed was held clearly not to release the surety, 
there being no fraud on the other creditors, since, the 
clause appearing on the face of the deed, all who executed 
it must be taken to have been aware of, and agreeable to, 
the reservation of the rights against the surety. (^) It 
must be remembered, as previously stated, that to reserve 
a creditor’s right against a surety there must be a distinct 
expression of intention to reserve it.(/t) 

Cases of composition with creditors frequently occur in 
which the interests of bankers, upon guarantees, arc deeply 
concerned, and the form in which such guarantees are 
expressed ought always to be such that the bankers should 
be secured of a priority of repayments of adv ances over 
the creditors under the composition deed. For this pur- 
pose it is necessary that the guarantee should be made 
not conditional to pay on failure of the traders to repay, 
but absolute. An illustration will be found in the 
following case, in which the bankers sued the trustees 

under the composition deed to recover the amount of their 
advances. 

Carr and Company, being insolvent, compounded with 
their creditors by agreeing to pay them a composition of seven 
shillings and sixpence in the pound, in three instalments, 
and to execute a conveyance of their real and personal 
estate to certain trustees, in trust to permit them, Carr and 
Company, to carry on the business, subject to the control 
of the trustees, and to pay thereout to the creditors the 

(^) Xorthy. Walejield, 13 Q. B. 536. 

(A) See ante^ p. 209, 
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three instalments ; and, in case of full payment thereof, to 
re-convey and re-assign the estate to Carr and Company ; 
but upon default of such payment, then in trust to sell, 
and, after deducting out of the proceeds interest, costs, and 
amount of mortgages, &c,, to divide the remainder amongst 
themselves and the other creditors. 

Carr and Company continued, accordingly, to carry on 
the business, and opened an account with a banking 
company, from whom they obtained large advances. The 
bank applied to, and obtained from, the trustees the 
following guarantee : — 

“ Carr and Company, having assigned over all their real 
and personal estate to us in trust for securing a composition 
of seven shillings and sixpence in the pound to their several 
creditors executing such deed, and it being necessary to 
open a banking account for the purpose of carrying on the 
said trade, in order that the stock and goods on hand may 
be wrought up and converted into money, for the purpose 
of paying such dividends ; and you having, at our request, 
consented to open a banking account for that purpose and 
to make advances on such account on the credit of the 
names of Carr and Company, or of any person or persons 
for the time being carrying on that concern : we do 
hereby promise and engage that any sum or sums of 
money to become due to you or to the said banking com- 
pany, in respect of such account, shall in the first instance, 
be paid to you out of the net proceeds of the trust estate, 
so far as the same will extend to pay.” 

Further advances were made by the bank to Carr and 
Company subsequently to this guarantee. 

The trustees subsequently sold the property of Carr and 
Company, under the provisions of the composition deed, 
and the proceeds were insufficient to pay the creditors the 
composition of seven shillings and sixpence in the pound ; 
the Court held, that the meaning of the guarantee was not 
that the trustees should be liable to the bank only out of the 
proceeds realized from the estate of Carr and Company 
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after payment of the composition of seven shillings and 
sixpence to the creditors, but that they were liable, in 
the first instance, to repay, out of the proceeds, the whole 
amount of the advances made by the bank to Carr and 
Company, as well before as after the guarantee, and -the 
guarantee was held to extend to advances made before it 
was given, notwithstanding the objection was pressed upon 
the Court, that the recital, stating it to have become neces- 
sary, to open an account, &c., pointed only to future 
advances.(a) 

A surety who guarantees the payment of an instalment 
under a composition resolution, is not released by the 
debtor s being subsequently adjudicated bankrupt at the 
suit of creditors who are not bound by the resolution.(5) 

Mease of Cosurety ,—lu a suit against one of five joint 

and several sureties it appeared that the plaintiff had 

without the defendant’s knowledge and consent released 

another of the sureties “ from all debts due by him to the 

plaintiflF at this date.” Held, that the plaintiff could not 

recover, and that the legal effect of the release could not 

he modified by evidence of verbal negotiations prior to the 

release, for the purpose of showing an agreement 

superseded by the release to reserve rights against the 
8ureties.(c) 

Paym^ni.— Payment by tlie principal debtor discharges 
the surety and part payment does so pro tanto, but not a 
payment that has to be regarded as being a fraudulent 

preference.(d) 

^ Promissory Notes as Guarantees . — A guarantee is some- 
times given in the form of a promissory note signed by 

8 M. & w. 684, 695. 

V, 2 Q. B. D. 209 ; 46 L. J. Q. B. 325. 
zn/e of Sydney Y. Taylor [1893], A. C. 317. An 
against one joint surety for a cheque given by him 
ot a bar to an action against the other joint surety on 
the cause of action on the cheque and on the guarantee 
^eag-Prosser v. £vane [1895], 1 Q. B. 108. 

^oose, L. R, 6 Q. B. 790 j Walwyn v. St. Quentin, 




WiUon V. I 
\fi) OUgg r. 0 
(o) Mercantile 

unsatisfied judgn 
alone for the debt 
the original contra 
not being the satn 
„ ) See Petty 

a ap. 818 . ^ 
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the guarantor ; but in such cases the instrument will 
often be found to operate as an agreement, and must 
consequently be stamped accordingly, in order to be made 
effectual. 

Thus, where two persons, as guarantors or sureties for 
a customer of a bank, signed together with him an 
instrument in the following form : — 

“ We jointly and severally promise to pay the sum of 100/. 
to the London and Lindsey Banking Company^ or their order, 
on demand, with interest^ 

And on the back of the document signed this indorse- 
ment : — 

“ The ivithin note is given for securing floating advances 
from the said hanking company to the customer, with interest 
from the respective times when such advances have been or 
may he made, together ivith commission, stamps, postages, 
and all usual charges and disbursements, not exceeding in 
the whole, at any time, the sum of 100/.” 

In an action by the bank against one of the two sureties 
on the note, to which there was a plea of the Statute of 
Limitations, and payments were shown to have been made 
by the customer, in reduction of the balance due on the 
banking account, within six years before action, the Court 
held, that it was essential to the plaintiff’s case to take 
notice of the indorsement, in order to point the payments 
to the note, and to show it to be a security for the 
floating balance,/)?’ which purpose it was an agreement, and 
required to be stamped.(a) 

If the security or guarantee taken was in the form of a 
joint and several promissory note, payable to the bankers 
on demand, and signed by the customer and the guarantor 
for a given sum, it was at law no defence to an action 
against the guarantor on the note to allege that he made 
the note as a surety, and for the accommodation of the 
customer, with the knowledge of the bankers, and that 

(«) Chohneley v. Darley, 14 M. & W. 344. Bat gxieere whether this 
iudorsement was aajthing more than an explanation of the consideration. 
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they, after the note became due and payment had been 
demanded of the customer, being holders, agreed, without 
the consent or leave of the guarantor, to give time to the 
customer, unless he can show that there was a specific 
agreement on the part of the bankers to take the note 
from the guarantor as a surety only.(fc) In equity, how- 
ever, such a defence was good ; and, consequently, in law 
might be set up by way of equitable plea. (c) 

It is not uncommon for joint stock banks to take a joint 
and several promissory note, signed by the customer and 
other parties, the latter of whom are intended to be sureties 
for the former, in order to secure any balance that may 
become due to the bank on his account with them, or to 
secure advances made by them to him. ^ 

It is very material that the persons ha\ing the manage- 
ment of the business or of the accounts of the bank should 
be satisfied that there is nothing in their deed of settle- 
ment to prohibit any arrangement of this nature. Many 
deeds of settlement contain stringent provisions to prevent 

the funds of the company being advanced, or risked upon 
merely personal security. 


Aj^yktion of Funds.-kgo:m, as may be seen from 
the following case, a continuing guarantee may be dis- 
charged by an appropriation of funds of the surety in the 
bands of the creditor. 


A. and Company, bankers, advanced 2,000/ to B a 
^stomer, by placing it to the credit of his general current 
account, and took as security a series of ten promissory 
notes maturing at the rate of one per week,^nrin<r a 
period of ten weeks. C., as security for B„ gave a written 
undertaking that, if the notes were not paid, he wouW 


(tf) ZlawM Y. 6 De G Mvr Ria rr,,- 

C* 46{ Sttonoy. Foiter 25 r T p"t> ifla llolher v, Eyre. 9 

T. Ovmh aU Gurnh' f,' K Cw- 

JfoCWtend, 30 L. J. Q, fi. 16.^’ ^ ’ Oreemiigh v. 
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secure the debt by a mortgage upon property of his own. 
Moneys were paid into B.’s account more than sufficient to 
meet the notes if they had been so applied, but as the 
account was at the same time largely drawn upon, it was 
at the dates of the maturing of the notes constantly over- 
drawn : — Held, that A. and Company, having received 
moneys which they might have applied to the satisfaction 
of the notes, were bound so to have applied them to the 
relief of the surety before applying them to the liquidation 
of the current account, and that the surety was conse- 
quently discharged. (a) There is, how’ever, no invariable 
rule that all payments made subsequently to giving a bond 
by a borrower and sureties to a bank are to be applied in 
immediate and final liquidation of the sum named in it, or 
of the first items in the borrower’s debit : or that if the 
borrower after the ginng of the bond, on a long course of 
transactions, be for a time in advance to the bank, the bond 
is thereby satisfied. (/») 

It may, in default of express stipulation, be inferred from 
the language and conduct of the parties after execution of 
the bond, that the intention was for the bond to stand as a 
continuing security, in which case the rule of application of 
payments would not apply, (c) 

(a) Kinnairdv. Webster, 10 Ch.D.139; 48L.J.Chanc. 348;39L.T. 
494 ; 27 TV. R. 212. See also Browning v. Baldwin, 40 L. T. 248. 

(J) Henniker y. Wigg, 4 Q. B. 792, followed in City Discount Com- 
gtany y. McLean, h. R. 9 C. P. 699 ; 37 L. J. Ch, 97. 

(c) Henniker y. Wigg, smpra. 
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CHAPTER XXHL 

GUARANTEES FOR GOOD CONDUCT OF CLERKS, ETC. 

With respect to guarantees for the good conduct of clerks 

of bankers, a point which has already been adverted 

to,(i) namely, whether the guarantee that is taken is in 

such a shape as to stand good in case of a change in 

the members of the banking house, arises more frequently 

in cases of guarantees for the fidelity of clerks than 

in those of guarantees for the repayment of advances 

to customers, and, therefore, requires to be more fully 
developed. 

Charge of Firm.— In considering this subject the Courts 
are guided by the intention of the parties, (e) This is 
mostly discoverable only from the expressions they have 
used in the instrument of guarantee. In other words, it 
18 most important for the security of bankers that the 
language used should clearly and undeniably demonstrate 
the intention that the guarantor, whether he undertakes 
for the good conduct of the clerk during a limited or an 
unlimited period of time, should be bound • to the hanking 
house, ^ not to the persons who are the members of the 
establishment at the date of the guarantee ; because, in case 
the guarantor is only bound in the latter way, upon any 
change m the partnership, by death, by retirement, or by 
taking in fresh partners, the new partnership might find 
themselves unable to enforce the obligation. 


Ante, p, 202. 

{e) See also 19 k 20 Viet. c. 97, i. 4. 
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The following is an illustration of what has just been 
said as to the effect of a change of partnership. 

A guarantor executed a bond, whereby he undertook to 
be responsible to A. for the fidelity of a clerk, so long as 
he should continue in A.’s service as clerk. A. took a 
partner, and brought an action on the bond, and assigned 
as a breach that the clerk had received money on account 
of the partnership, and not paid it over to the partners ; but 
A. was not permitted to recover, the Court saying that 
when A. took a partner there was an end of the obligation ; 
that the condition was confined to A. alone, and the breach 
assigned was not within the condition, and there was nothing 
to show’ the guarantor to have intended to be bound for the 
clerk’s fidelity to any other person than A.(a) So, also, 
when a partner retired from the firm, the surety was dis- 
charged, even although the bond was with the partners and 
their survivors.(^») 

It seems, therefore, to be the law’ that unless it appears 
that the intention was to secure the good conduct while 
serving the hanking house as distinguished from the 
individual partners, a change in the firm will release the 
surety.(<’) 

In connection with this class of cases may be here 
mentioned one which can, however, in general only be 
applicable in instances where a banking house is conducted 
by a single person, without partners. 

"Where a bond w’as taken that a clerk should serve faith- 
fully, and account for all money, bills, notes, &c., which 
he should receive, &c., to the banker and his executors, 
administrators and assigns, it was held that such bond did 
not make the surety liable for money, &c., received by the 

(a) Wright V. Russel^ 3 Wils. 530 ; 2 W. Bl. 934. 

(5) Cuvihridgc University y. Baldwin, 5 M. & W. 680. 

{c) See, V. 3 Dongl.321 ; IT, R. 291n; Chapman 

V. Beckinton, 3 Q. B. 722 ; Metcalf v. Bruiny 12 East 400, and WiUon y. 
Craven, 8 M. & W. 584. 
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clerk in the service of the executors, &c., who continued 
the business and retained him in the same employinoiit.((0 
This case turned upon the intention, which was held to 
be to guarantee the service to the testator and no longer, 
and must be considered with reference to the statutory 
enactment (passed since its date) mentioned above.(i’) 

In a case where a bond was given to guarantee to a 
company not incorporated the faithful services of a clerk, 
and the bond was made to and with trustees on behalf of 
the body : the Court held, construing the instrument with 
regard to the obvious intention of the parties, that it might 
be sued upon by the trustees at any time during the 
continuance in the service of the actual body of persons 
carrying on the same business under the same name, 
notwithstanding any intermediate change of the original 
holders of the shares, either by death or transfer.(/) 
bo where a joint-stock banking company had been 
established under the 7 Geo. 4, c. 46, and a guarantee 
was given to it, and then, upon a considerable accession of 
proprietors and capital, and an increase in the number of 
directors, the company took another name, hut was not 
shown to differ in its constitution, hut remained the same 
bank, though with a different name : it was held, that its 
public officer might sue and recover upon the guarantee 
given to the former establishment.(< 7 ) 

Another point to be considered is, that a guarantee for 
the faithful services of a clerk, given at a time when his 
employment comprises a certain routine of duties, will not 
extend to cover other or additional duties that may he 
imposed on or accepted by him ; thus if a clerk to a bank, 
for whose good conduct as clerk a guarantee has been 


id) Barker y. Parker, 1 T. R. 287; but compare per Lord Ellen- 

1 T I* Mansfield, C.J., 

B 1 Barclay y. Lncae, by observing that there the 

wme t^e was carried on by the original masters in the same manner, and 
we only difference was the introduction of a new partner. 

(0 See p. 203. 

(/) Metealfe v. Bruin, 12 East, 400. 
ig) Wilton y. Craven, 8 M. 4c W. 684. 

Q. 
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given, is made manager^ and it is shown conclusively that 
he ceased to he clerk when he became manager^ so tliat no 
breach of the bond could have happened after he became 
manager, that will be an answer to an action by the 
bankers on the bond against the surety, founded on 
misconduct as manager.(a) 

It is scarcely necessary to observe that the conduct, 
which amounts to a default on the part of the clerk, and 
which renders the surety liable upon his undertaking, 
must be some act or omission, some malfeasance or non- 
feasance, within the scope of the duties appertaining to 
the situation he fills. 

A clerk of a provincial bank (in Devonshire), who was 
sent by the manager, at the request of a customer, to his 
residence, about eleven miles from the bank, in order to 
receive a large sum of money, to be placed to the cus- 
tomer’s account w'ith the bank, and who, casually, on his 
way back, lost the money out of his pocket, was held to 
have received the money in the course of his employment 
as clerk ; and although the jury found it not to be the 
custom of bankers in that part of the country, to send for 
their customers’ money as above stated, a surety, who had 
guaranteed the bank that the clerk “should well and 
faithfully serve them as a clerk, and should not cancel, 
obliterate, spoil, destroy, waste, embezzle, spend or make 
away with any of the books, papers, writings, stamps, 
cash, bills of exchange, promissory notes or other 
property of the bank, or of any of the customers, which 
should be deposited in his hands, or intrusted to 
his custody or possession, or come to his care, custody 
or possession,” was responsible to the extent of the moneys 
lost, (h) 

The same would be the decision in case of the payment 
of a cheque, or the receipt of money, after hanking hours. 


(a) Anderson v. Thornton, 3 Q. B. 271 ; and see ShUlett v. Fletcher^ 
L. R. 1 C. P. 217 ; 2 C. P. 469. 

(&) Melville r. Doidge, 6 C. B. 450. 
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or of sending the clerk to London on a sudden emergency, 
to obtain funds, or the like.(e) 

The fact of a clerk having received into Ins personal 
possession a sum of money, and ha\dng lost it, is strong 
evidence of negligence ; but it Avould have been an answer 
to the action above referred to, to have shown that the 
loss had been occasioned by robbery before the clerk could 
have got back to the bank, and without his default.(^) 

The reason for taking such security is not only the 
obvious one, that, in case of any embezzlement by the 
clerk, the banker may have the means of protecting him- 
self against the loss thereby caused, but also that he may 
have the same protection, in case of any loss arising from 
the merely careless or thoughtless inattention to his duty 
of the clerk, in which case, without such security, the loss 
must ultimately fall on the banker, assuming the clerk to 
be unable to make it good.(^) 

Evidence.-— Irs. cases of guarantees or securities of any 
kind, taken for the good behaviour of clerks, it is material 
to bear in mind that whatever is evidence available against 
the principal, is available against the surety. 

Thus, where bankers sued the obligor of a bond given 
for the fidelity of a clerk, entries of receipts of money by 
the clerk in the books kept by him in discharge of his 
duty as clerk to them were held to bo, after his death, 
evidence against the surety of the fact of his ha\dng 
received the moneys therein mentioned, it being part of 
his guaranteed duty to keep those books.(/’) 

Discharge of Guarantor.— As has been already stated, (^)a 
person giving a guarantee to a firm that he will be respon- 
sible for the faithful services of a servant, cannot revoke it 

(o) See 6 C, B. 454. 

(d) See Walker v. British Guarantee Association, 21 L J 0 B 2*57 • 
10Q.B. 277. 

(e) Roaers t. Kelly, 2 Camp. 123. 

00 Whitnash v. George, 8 B. & C. 666. 

0) Ante, p. 208. 
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after once the consideration for that guarantee has been 
performed : that is to say, when once the service has 
commenced ; nor will his death act as a revocation of the 
Death. guarantee, or discharge the guarantor. Thus, in May, 
1863, a father, on the occasion of the admission of his son 
as an underwriting member of Lloyd’s, addressed to the 
managing committee of that body a letter, by which he 
held himself responsible for all his son’s engagements in 
that capacity. Lloyd’s was then a voluntary association, 
governed by certain bye-laws, under which a person once 
admitted a member could not be excluded from member- 
ship, except in the event of his bankruptcy or insolvency. 
The association consisted of underwriting members, non- 
underwriting members, and subscribers. The practice of 
the underwriting members was to underwrite policies of 
marine insurance for the benefit of various owners of 
property, both members of the association and outsiders ; 
but the policies with outsiders could only be effected 
through the agency of insurance brokers, who were either 
members of, or subscribers to, the association. The asso- 
ciation as such incurred no liability on the policies under- 
written by its members. 

In 1871 the society was incorporated by Act of Parlia- 
ment, all the rights of the committee on behalf of the 
members being vested by the Act in the corporation. In 
1876 the father died, and notice of his death was shortly 
afterwards given to Lloyd’s. In 1878 the son became 
bankrupt, and thereupon ceased to be a member ol 
Lloyd’s Held, by the Court of Appeal (affirming the 
decision of Fry, J.), that the guarantee was not deter- 
mined by the death of the father, or by the notice of it, 
but that his estate was liable in respect of engagements 
contracted by the son after his death.(a) 

Employer's Neglect, — If, however, in the case of a con- 
tinuing guarantee for the honesty of a servant, the master 

(fl) Lloyd's V, Harper^ 16 Ch. Div. 290 ; In re Sherry, 26 Ch. D. 692 ; 
Coulthart V. Clementson, 6 Q. B. D. 42 ; In re Silvester [1896], 1 Ch. 673. 
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discovers that the servant has been guilty of acts of 
dishonesty in the course of the service to which the 


guarantee relates ; and it, instead of dismissing the servant 
as he may do at once and without notice, he choose to 
continue him in his employ, the surety may call upon the 
master to dismiss him, and it the master still employ him 
without the consent of the surety, express or implied, he 
cannot have recourse to the surety to make good any loss 
which may arise from dishonesty of the servant during 
the subsequent service.(^/) Similarly, the surety, after the 
servant has been guilty of dishonesty, may give notice 
thereof to the master and withdraw from his guarantee and 
relieve himself from any further liability, (c) 


Non-disclosure . — AVhat has been said in the previous 
chapter as to the duty of the employer to disclose any 
material fact likely to make the surety abstain from enter- 
ing into the guarantee applies equally to the form of 
guarantees now under discussion, and to which, therefore, 
the reader must be referred for information.(J) 

Alteration. — Again, any variation in the agTcement to 
which the surety has subscribed, that is made without his 
knowledge or consent, and which may prejudice him, or 
which may amount to a substitution of a new agreement 
for a former agreement, even though the original agree- 
ment may, notwithstanding such variation, be substantially 
performed, will discharge the surety. 

This may be illustrated by the following exain[)]e : 
where a surety guaranteed the faithful and honest conduct 
of a clerk, who was paid by salary, and his employers, 
some time afterwards, changed this part of their arrange- 
ment with him, and paid him by means of a commission, 
which amounted to more than his former salary ; it was 


(b) PhilUvs V. Foxall, L. R. 7 Q. R. 066 ; 41 L. J. Q. B. 293 ; 27 
If. T. 231 ; Sanderton, v. Atton^ I. R. 8 Ex. 73. 

(<?) Burgets v. Eve, L. R. 13 Eq. 430. 

(<0 See p, 211. 
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held, that the surety -was discharged by reason of the 
alteration, (a) Again, A. became guarantor of the good 
conduct of a clerk in a bank ; and the clerk was subse- 
quently appointed to a better situation in a branch of the 
bank, and A. extended his guarantee to the conduct in 
this new situation. The clerk afterwards undertook, on 
having his salary raised, to become liable to one-fourth of 
the losses on discounts (no communication of this new 
arrangement being made to A.), and then allowed acustomer 
to overdraw, whereby the bank suifered loss. A. was held 
not to be liable for this loss to the bank, though it was 
within the terms of his original guarantee, because the 
fresh arrangement was the substitution of a new agreement 
for the former one and A. was thereby discharged.(6) 

(а) North Wentern Bailway Company t. Whinray, 10 Exch. 77, 
When the condition of the bond did not contain any stipulation that the 
same salary should be continued, either express or implied, the guarantor 
would not be discharged by a reduction of the salary. Frank y. Edwards, 
8 Exch. 214 ; explained, 10 Exch. 81, 82. 

(б) Bonar v. Macdonald, 3 H. L. Cas. 226, 
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CHAPTER XXIV. 

CBIMINAL ACTS OF SERVANTS, ETC., AND LIABILITY OF 

EMPLOYERS THEREFOR. 

Larceny and Embezzlement by Clerks or Servants , — By 
24 & 25 Viet, c. 96, s. 67, it is enacted, that whosoever, 
being a clerk or servant, or being employed for the pur- 
pose of or in the capacity of clerk or servant, shall steal 
any chattel, money or valuable security, (r) belonging to 
or in the possession or power of his master or employer, 
shall be guilty of lelony. On conviction such a person ir 
liable, at the discretion of the court, to be kept in penal 
servitude for any term not exceeding fourteen years and 
not less than three years ; or he may be imprisoned with 
or without hard labour for any term not exceeding two 
year8.(fZ) And as regards embezzlement it is enacted by 
section 68, that whosoever, being a clerk or servant, or 
being employed for the purpose or in the capacity of a 
clerk or servant, shall fraudulently embezzle any chattel, 
money, or valuable security which shall be delivered to, or 
received or taken into possession by him for, or in the 
name or on the account of bis master or employer, or any 
part thereof, shall be deemed to have feloniously stolen the 
same from his master or employer, although such chattel, 
money, or security was not received into the possession of 
such master or employer, otherwise than by the actual 
possession of his clerk, servant, or other person so employed. 
On conviction such a person is liable at the discretion of 
the court, to be kept in penal servitude for any terra not 
exceeding fourteen years and not less tlum three years, or 
to be imprisoned with or without hard labour for any term 
not exceeding two years. 

(fl) For definition of “valuable security see section 1. 

(d) 24 h 26 Viet. c. 96 ; 64 A 65 Viet, c, 69, s. 1 . 
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By section 73 it is pro\i(ied that whosoever, being an 
officer or servant of the Governor land Company of the 
Bank of England or of the Bank of Ireland, and being 
intrusted with any bond, deed, note, bill, dividend war- 
rant, or warrant for payment of any annuity or interest, or 
money, or with any security, money, or other effects of or 
belonging to the said governor and company, or having 
any bond, deed, note, bill, dividend warrant, or warrant 
for payment of any annuity- or interest, or money, or any 
security, money, or other effects of any other person, body 
politic or corporate, lodged or deposited wth the said 
governor and company, or with him as an officer or 
servant of the said governor and company, shall secrete, 
embezzle, or run away with any such bond, deed, note, 
bill, dividend or other warrant, security, money, or other 
effects as aforesaid, or any part thereof, shall be guilty of 
felony. On conviction such a person is liable, at the dis- 
cretion of the court, to be kept in penal servitude for life 
or for any term not less than three years, — or to be 
imprisoned for any term not exceeding two years, with or 
without hard labour, (a) 

The crime of larceny differs but little from that of 
embezzlement, the chief distinction being that in order 
to constitute the former crime the property in respect of 
which the illegal act is alleged to have been committed 
must be proved to have been in the actual or legal posses- 
sion of the prosecutor, whereas in the case of embezzlement 
it is not necessary to prove that fact.(6^ 

However, the distinction between the two crimes is 
practically immaterial as the punishment is the same in 
either case, and on an indictment for embezzlement a 
prisoner may be found guilty of larceny, and vice versd.(c) 
By the Summary Jurisdiction Act, 1879 (42 & 43 Viet. 

(а) 24 k 26 Viet. c. 96 ; 54 & 65 Viet. c. 69, s. 1. 

(б) F. V. Murray^ 1 Mood. C. C. 276 ; 5 C. & P. 146 ; F. t. Walk, 19 

L. J. M. C. 192. 

(r) Section 70. 



lakceny and embezzlement by sebvant^. 

c. 49), s. 11, a person between the ages of twelve and six- 
teen, charged with larceny or embezzlement (or an attempt) 
as a clerk or servant may with his consent be dealt with 
summarily, and if found guilty may be fined to the extent 
of ten pounds, or be imprisoned with or without hard labour 
to the extent of three months, &c. And by section 12 of the 
same Act an adult, i.e., a person of the age of sixteen or 
upwards charged vith larceny or embezzlement (or an 
attempt) as a clerk or servant, may, provided in the 
opinion of the court the value of the propert}'' in respect of 
which the ofFence is alleged to have been committed does 
not exceed 405., and the court thinks proper and he him- 
self consents to be summarily dealt with, be so dealt with ; 
and if found guilty be fined up, to the sum of 20/., or be 
imprisoned with or without hard labour for any term 
not exceeding three months. As regards this section, 
however, it is provided that if the offence is one which 
by reason of a previous conviction on an indictment of the 
person charged is punishable \vith penal servitude the court 
shall not deal summarily with the Sict(d) 

^ If a clerk commit an embezzlement on the bank, and 
his father, in order to cover his defalcations, transfers 
stock into the name of the banker, this is compounding a 
felony to prevent a prosecution, and it seems that tlie value 
of the stock cannot be recovered, nor will the stock be 
ordered to be re-transferred. (€) But where a clerk in a 
banking company embezzled a large sum of money of his 
employers, and before his conviction he deposited tlie 
deeds of some real estates with the company, and directed 
a transfer of certain policies of assurance on his life to be 
made to the company, as a security, so far as they would 
extend for the money taken, and the company afterwards 
successfully prosecuted him for the embezzlement to con- 
viction : it was held, that the money taken was a debt due 
from the felon to the company, and a good consideration 


(, d ) Sec section 14. 

(«) Claridge v. Hoare , 14 Vcs. 59, 
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for the securities given by him to the company, and that 
the company was entitled to realize them. (a) 

Civil Remedy , — An employer is liable in a civil action 
brought by a third person against him for the criminal act 
of his clerk committed in the course of his employment, 
but not if the act done is inconsistent with the course of 
his employment ; therefore a banker would be liable to his 
customer for any loss to the latter occasioned by the fraud 
or negligence of the clerk or servant in the employ of such 
banker and committed in the course of such employment.(6) 
"U^here an injury amounts to an infringement of the 
civil rights of an individual, and at the same time to a 
felonious wrong, it seems that a cause of action arises 
immediately upon the commission of the offence, but it is 
said it cannot be enforced till the injured party has ful- 
filled his public duty and brought or endeavoured to bring 
the felon to justice.(c) In an action against a master for 
the criminal act of his servant, the defence that the act 
complained of amounted to a felony cannot be maintained.(d) 

(a) Clwwnc v. Baylis^ 31 L. J.Ch.757 ; 31 Bear. 351, 

(b) Colema7i v. Riches^ 24 L. J. C. P. 125. 

(<;) See cases discussed in \VeUs v. AhraJiams^ L. R. 7 Q. B. 557. See 
also Midland Ins. Company v. Smithy 6 Q. B. D. 661. See also Ex parts 
Ball, Be Shepherd, 10 Ch. D. 673, and cases there mentioned. 

(rf) Osborn Y. Gillett, 8 L. R. Ex. 88 ; 42 L. J. Ex. 53. 
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CHAPTER XXV. 

BANKERS GIVING SURETIES AS TREASURERS. 

We will in this chapter advert to the cases in which 
hankers may be required to find sureties upon their 
appointment as treasurers to public bodies. 

A., B, and Company, entered into a joint and several 

bond, for the faithful performance by A., of his duties as 

treasurer of a poor law union, in receiving, &c., moneys, &o. 

A. and another person were bankers, and A. had, in fact, 

never been in the exclusive receipt of the moneys of the 

union, which were paid into the bank, the overseers of the 

parishes constituting the union having been directed by 

the board of guardians, in their printed contribution 

warrants, “ to pay to Messrs. Brodie and Company,” and 

the cheques drawn by the board requiring A. and his 
partner to pay, &c. 

The Court held it to be an established principle, that for 
moneys paid to two or more parties the surety for one is 
not liable ; and, therefore, that if a person is surety for 
another, for the due accounting for moneys received by 
^ im, the receipt of moneys by that person and his partner 
IS not the same as the receipt by him alone, because the 
surety may be willing to be accountable for one individual, 
but not for him and his partner, and a payment to one 
partner is a payment to both. Here the board drew 
cheques on the banking firm, treating them as their joint 
treasurers, and from that it was inferred that they agreed 
U> the moneys being paid into the bank, to their credit, 
just as any other customer. Hence, when the hank failed, 
^t a balance due to the union in its hands, the sureties 
eld not to be liable, and a sum equal to the above 
balance, having been paid to the board of guardians by 
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one of them in ignorance of the facts was held to be 
i’ecoverable.(«) 

AVhere the guardians of a poor law union took a bond 
with sureties for the honest and faithful performance of his 
duties hy a banker appointed the treasurer of the union, 
one of which duties was, according to the regulations of the 
Poor Law Board, to pay out of any moneys of the guardians 
in his hands all orders drawn by them on him ; and the 
guardians took the amount of several orders partly in 
money, partly in bank notes of the banker himself, and 
])artly in a draft upon the banker’s correspondents in 
London, and then the bank stopped payment, the guar- 
dians having the notes in their hands, either having never 
parted with them or holding them on their being returned 
after the stoppage by persons to whom they had been paid 
away, the Court held, that the sureties were not liable : for 
the guardians had conclusively elected to treat the orders 
as paid, and the notes were taken at their peril ; and the 
drafts had been given merely for their convenience.(Z>) 

A person became surety to the guardians of a poor law 
union by a bond, conditioned that the treasurer of their 
union should discharge the duties of his ofl&ce “ by 
recei\'ing all moneys tendered to be paid to the board of 
guardians, by paying out of the moneys in his hands 
of the guardians all orders drawn on him on their behalf,” 
and by paying over to the guardians all balances, moneys, 
&c., due to the union, &c. The treasurer, who was a corn 
factor, had extensive dealings in corn, and open accounts 
in trade with the overseers of several of the townships who 
were farmers. Ko money was received from these town- 
ships, but it was the practice of the treasurer to debit the 
overseers in his trade account with the amount of the poor 
rate ordered by the guardians to be paid, and then to 
debit himself with the amount as paid to him as treasurer. 

(fl) Mills V. Alderhury Vnim, 3 Exch. 690 ; 18 L. J. Ex. 262. 

( J) Lichfield Union y. Oreene, 26 L. J. Exch. 140 ; 1 H. & N. 884. In 
.•such case the goardians are left to prove against the estate of the bankrnpt 
banker on the notes and draft. S. C. 
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His accounts were audited half-yearly, and the credits in 
corn were allowed by the auditors as payments in money. 
At the last audit, the auditors found that the sum of 
239Z. Is. lOf^. was due to the guardians, and the Exchequer 
Chamber held that the surety was liable, inasmuch as 
between the treasurer and the overseers money had in 
effect passpd.(c) 

As regards evidence of the liability of the guarantor in 
these cases, we may point out — 

1. That an account, delivered by a clerk, cashier, &c., 
charging himself, is evidence against his surety, 

2. That, in case such account is made out by the clerk, 
and he continues to receive payments on account of the 
banker, and subsequently pays in moneys or takes credit 
for salary or disbursements, those payments are not neces- 
sarily to be first applied to extinguish the previous balance, 
when the subsequent receipts are equal in amount to the 
payments.((;) 

(c) Pattison v. Bedford Union, 1 H. k N. 523. 
id) Lysaght v. Walker, 5 Bligh (N.s.) 1. 
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CHAPTER XXVL 

APPROPRIATION OF PAYMENTS. 

"Where a customer has a running account with a bank, the 
balance of which is sometimes for him and at other times 
against him, the question often arises, how are the payments 
by the bankers to be applied ? 

Thus, in the case of a banking partnership, where one 
partner dies, and the customer goes on dealing with the 
bank as before, there being no new account nor any settle- 
ment made, and then the banking-house becomes bankrupt, 
the account at the death of the partner being about 1,700/. 
in the customer’s favour, but being afterwards and before 
the bankruptcy reduced by payments made by the bankers, 
on his account, to about 450/. in his favour ; but again 
showing a balance for him exceeding the former amount 
of 1,700/., at the time of the bankruptcy ; — are the pay- 
ments made, subsequently to the partner’s death, by the 
survivors to be applied in reduction of the balance due to 
the customer at that period, so as to discharge the estate 
of the deceased partner pro tanto, or are they to be 
considered as exclusively parts of the dealings between the 
sur\uvors and the customer ? 

Now this question has been settled, once for all, by Sir 
William Grant, Master of the Rolls, in a decision which 
has been universally followed and acted upon ; and in the 
case of a banking account where all the sums paid in form 
one blended fund, the parts of which have no longer any 
distinct existence, the rule may be stated to be as follows 
presumably, it is the sum first paid in that is first paid 
out, and it is the first item on the debit side of the 
account that is discharged or reduced by the first item on 
the credit side. 
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Indeed, this is the principle on which all accounts 
ciurent, and especially cash accounts, are settled ; and any 
other mode (as the Master of the Rolls shows) would lead 
to extravagantly unreasonable results, (a) 

If the customer Intended that this usual mode of dealino- 
should be altered or departed from in any way, it is incum- 
bent on him to signify his intention to that effect to the 
bakers, for the rule in Claytons Case is not applicable 
when It can be gathered, either from the course of dealings 
between the parties or from the debtor when making tL 
payment, that such rule is not intended to be applicable, (a) 

Lord Selboene in Sherry’s Case, referred to below 

has stated the principle of Clayton’s Case to be as follows .’ 

‘ Where a creditor having a right to appropriate moneys 

paid to bm generally, and not specifically ajipropriated by 

the persons paying them, carries them into a particular 

account kept in his books,- he prlmd facie appropriates 

them to that account, and the effect of that is that the 

payments are de facto appropriated according to the 

priority in order of the entries on the one side and the 
other of that account.” 


In order then that the rule in Clayton’s Case may apply, 
there must be one continuing account, for if the continu- 
ance of the account is broken, as by closing the old account 
and opening a new and distinct one, the rule ceases to 
app y ; therefore, in the absence of any special agreement 
between the debtor and creditor to the effect that a 
particular payment should be appropriated to meet a 
particular debt, the creditor is entitled to elect as to the 
order of appropriation. A good example of the rio-ht to 
elect occurs in Sherry’s Case, the facts being shordy as 
follows :-S. guaranteed the account of T. at a bank by 

1 Mer. 608“610 611* AVw o;.,./,. * rf 

L. E. 9 C. P. 692 ; 43 L. J. C. P 344 30 i % 7™'' ^ 

•. “AS "vTsiss;", us™' 
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two guarantees, one for 150/., the other for 400/. By the 
terms of the guarantees the surety guaranteed to the bank 
the repayment of all moneys which shall at any time be 
due from ” the customer “ to you on the general balance of 
his account with you the guarantee was moreover to be 
“ a continuing guarantee to the extent at any one time of” 
the sums respectively named, and was not to be considered 
as wholly or partially satisfied by the payment at any time 
of any sums due on such general balance ; and any indul- 
gence granted by the bank was not to prejudice the 
guarantee. S. ha\'ing died, lea\'iug T. and another 
executors, the bank on receiving notice of his death, with- 
out any communication with the executors beyond what 
would appear in T.’s pass book, closed T.’s account, which 
was overdrawn, and opened a new account with him, in 
which they did not debit him with the amount of the over- 
draft, but debited him with the interest on the same, and 
continued the account until he went into liquidation, when 
it also was overdrawn. The Court of Appeal held that 
there was no contract express or implied which obliged 
debtor and creditor to appropriate to the old overdraft the 
payments made by the debtor after the determination of 
the guarantee, and that the bank were entitled to prove 
against the estate of S. for the amount of the old over- 
draft less the amount of the dividend which they had 
received on it in the liquidation, (a) 

In this case it will be seen, tlie rule in Clayton's Case 
not applying, and the Court holding that the guarantee did 
not amount to a contract to appropriate the moneys in 
reduction of the secured debt, the creditor was at liberty 
to elect to appropriate the moneys to the new account and 
not to the old one. On the other hand where a solicitor 
paid money which he had received for a client to his own 
banking account, and from that time up to the solicitor's 

(fl) In re Sherry ; Londv^h and Comity Banhhig Company v. Tetry^ 
25Ch.D. 622. 
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death there was always a balance to the credit of the 
account exceeding the sura so paid in, but on many days 
during that period the credit balance was less than the 
amount of other clients’ moneys whicli the solicitor had 
paid m subsequently to his payment of the money of the 
first client, and had not withdrawn, the Court held that 
the, rule m Clayton’s Case applied, and that the money of 
the first client must be taken to have been drawn out by 
the solicitor, and, therefore, not to have formed part of the 
balance to the credit of the account at the time of his 
death ; and, consequently, that the first client was not 
entitled to be paid out of that balance specifically.(/<) 

Distinct Accounts.—From what has been stated it will 
be seen that where there are distinct accounts kcqit, and 
the customer is overdrawn and makes a general payment, 
without specifically appropriating it at the time, and there 
IS no course of dealing, or other circumstances, showing 
c early how he must have intended to appropriate the 
payment, (c) this is not a case within tlie rule we have 
been stating, but one in which the banker may apply the 
payment to which account he pleases ;((?) and he is not 
bound to do it instantly, but may take a reasonable time.(^) 
On the other hand, if the customer is indebted to the 
banker on several accounts and pays in money, he, the 

customer, has a right to say at tite time to which debt the 
payment shall be applied.(^') 

A municipal corporation kept an account at a banking 
house. Afterwards, becoming invested with the function*^ 
of a local board of health, the corporation opened a second 
and separate account with the bankers. The bankers 
stopped payment, there being then due from the corpora- 


164''^ " V' ^ ^ 766; StoveU v. FMde, 4 Binff 

p! o’ ^ 1 : £rown v. Andem, 2 Moor! , 

biS 2 B. & C. 72. 75. Entry in the customer's 

2 Vem^eoe appropriation by him. Manning v. WeHernc, 

(e) iud! 
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tion, on account of its municipal affairs, a large sum of 
money, and a similar amount from the bank to the cor- 
poration, in respect of the local board of health account : 
it was held, that the corporation was entitled to set off 
these claims one against the other, for although the accounts 
were separate, the corporation was a debtor in the first 
account and a creditor in the second and in the same 
right, (a) 

When a customer has opened with his bankers separate 
accounts specially headed with the names of the trust to 
which the moneys paid into those accounts belong, the 
bankers are not at liberty upon the bankruptcy of the 
customer to apply those moneys in payment of the balance 
due to them upon the customer’s overdrawn private 
account.(6) 

Thus, a county treasurer used to pay the coimty moneys 
into Bacon’s Bank, but kept his private account at the 
National and Provincial Bank, and carried over the police 
rates to this account by cheques drawn on Bacon’s Bank : 
in 1869 he opened a separate account with the National 
and Pro'vincial Bank, headed Police Account,” and some 
of the items to his credit in this account could be traced 
as having come from county funds, but most of them could 
not : the cheques which he drew upon it were all headed 
“ Police Account,” and drawn only for county purposes ; 
for the purposes of interest the National and Provincial 
Bank treated the accounts as one account, the interest on 
the balance in his favour being carried to the credit of his 
private account : at the time when the police account was 
opened, the manager of the bank knew that he was county 
treasurer and understood that he had been in the habit 
of paying county moneys into the bank : in April, 1870, 
he absconded, his private account being overdrawn, and 
the police account being in credit : — the Court held, that 

(a) Pedder v. Prestoii (J/flvor, 9 (N.S.) 496 ; 11 C. B. (N.S.) 

636; 31 L. J. C. P. 291. 

(b) Px parte £ingston, In re Qrost^ L. B. 6 Ch. 632 ; 40 L, J. Ck 91. 
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Je ba^ was not entitled to set off the one account against 
toe other, but that the county magistrates were entitled 
to recover the balance standing to his credit on the police 

account,(c) 

When a partnership has been dissolved and one or more 
of the partners continue the business, and a creditor of the 
firm continues the credit, and blends together his accounts 
with the old firm and the new, payments made by the new 

rm on account must be applied in the first instance to the 
satisfaction of the old firm.((^) 

This rule holds good not only with respect to payments 
actually entered in the blended account but also with 
respect to any sum of money paid without specific appro- 
priation after the blended account has been sent in. 

The plaintiffs supplied goods to K. and B., who were in 

partnership and they gave the plaintiffs their acceptance 

lor 132/,, the amoimt. Before the bill was due K. and D. 

dissolved partnership, and gave notice to the plaintiffs with 

the intimation that K. would carry on the business, and 

would receive and pay the accounts due to and from the 

old firm. The plaintiffs continued to supply K. with 

goods, and he gave them his acceptance for the amount, 

and also^ paid them several sums on account, but without 

any specific appropriation. After some months the plaintiffs 

sent in their account to K., beginning on the debit side 

with the acceptance for 132/., and, after giving him credit 

for the sums paid, showing a balance against K. of 92/. 

After this K. paid the plaintiffs two other sums, which, 

with the sums already paid, amounted to more than 132/, 

The plaintiffs having sued K. and D. on their acceptance 

for 132/., D.^ pleaded payment Held, that, the plaintiffs 

having sent in the statement to K. treating the whole as 

one account, the subsequent payments must be appropriated 

to the earlier items of the account ; and consequently that 
the plea was proved,(d) 


(fl) ^ parte Kingston^ In re Orons, ante. 

{d) Hooper v. Keay, 1 Q. B. 1). 178 ; 31 L. T. 674 

Q. 


24 W. R. 485. 
R 2 
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The same principle applies when the partnership expires : 
thus, Brooke, a lieutenant-colonel in the army, employed 
one Gilpin, as army agent and banker, to receive his pay 
and allowances, and also dividends on his stock, and other 
moneys on his account, and from time to time to make 
payments to him, or his order, for which purpose he was 
in the habit of drawing on Gilpin, who, from time to time, 
sent in his account to the employer. Brooke continued to 
employ Gilpin in this way from some time before the 
year 1807 down to the year 1819, "when Gilpin became 
bankrupt ; no rest was made or balance struck in the 
account after the 1st of July, 1816, and during the whole 
period of the account there was always a considerable 
balance due to Brooke. On the 24th of September, 1807, 
Gilpin had entered into partnership, for a period of ten 
years^ with one Enderby, but the business continued to be 

transacted in the name of Gilpin alone, and Brooke had 

% 

no notice or knowledge of the partnership until after the 
bankruptcy of Gilpin ; and the receipts and payments 
prior and subsequent to the 24th of September, 1817, 
when the partnership expired, formed part of one general 
account. Then, on Brooke bringing an action against 
Enderby and Gilpin, to recover the balance due to him at 
the expiration of the partnership, the Court held that 
Enderby (Gilpin having pleaded his bankruptcy) was 
entitled to consider any sums paid by Gilpin after the 
expiration of the partnership, as being paid in reduction 
of the balance then due to Brooke, and might take credit 
for them, without giving credit to Brooke for any sums 
received after the expiration of the partnership by Gilpin 
on account of Brooke.(a) 

The acting member of a partnership has an implied 
authority to assent to the transfer of the partnership account 
from one bank to another, without an express assent of the 
other partners. Upon such transfer, however, the actual^ 
amount due is alone transferred. Where the balance due 


(a) Brooke v. Enderby, 2 B. & B. 70. 
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from the firm at the time of the transfer has been overtopped 
by subsequent payments to their credit, as to which there 
has been nothing to take the case out of the ordinary 
principle of appropriation of payments to the earlier items, 
the banker has no right of action in respect of the balance 
existing at the time of transfer, which has thus become 
extinguished, but only in respect of tbe balance subse- 
quently become due.(/>) 

Legal ami Illegal Payments, — If there be a running 
account between the customer and the bankers, and the 
bankers make large advances to him, part of these advances 
arising out of illegal and part out of legal transactions, and 
the customer from time to time deposits bills and makes 
payments, without any specific appropriation or any settle- 
ment of the account, it will be held, that the payments must 
be applied to the reduction of the earlier items of the account, 
and to the legal, and not the illegal, part of the demand. (c) 
So bankers may apply subsequent unappropriated payments 
to debts barred by the Statute of Limitations.((0 

Specific Appropriation. — ^Vhen money is ])aid in on a 

specific account by the customer, and accepted by the 

banker, the money cannot be appropriated to any other 

account or debt.(^) Therefore, where a customer [laid a 

sum of money to a country banker, with instructions to 

remit 500/., part of the sum, to a London banker, to meet 

the acceptances of the customer, and the banker on the 

same day sent several hills to a hill broker, and directed 

the London hanker to meet tlie acceptances, and on the 

next day the country banker stopped jiaymont ; it was 

held, that the sum ot 500/. was specifically appropriated, 

and that the customer was entitled to recover it back in 
full.(^) 

(ft) Beal V, Caddicli, 2 H. & N. 326 ; 26 L. J. Ex. 356. 

(0) Ex parte Ilandleson, 2 Dcac.& C. 534 ; Writjhty. Laing^^'Q.liO. 

166 . 

(1) WilliaiM T. Griffith, 6 M. k W. 300 ; Ashby v. James 11 M. & W. 

(0 Farley t. Turner, 26 L. J. Cb. 710. See also Hill v. Smith, 
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But when a person pays money into a bank to be 
applied in a specific manner, and the banker stops pay- 
ment before taking any step towards applying it to the 
purpose, the payer cannot recover the money paid, but 
has merely a right of proof as a general creditor on the 
banker’s estate.(a) 

A solicitor in the country received from a client a large 
sum of money, which was to be paid by him into the 
Court of Chancery on the client’s account. The solicitor 
obtained a bill for the sum from a country banker, and 
remitted it to his bankers in London, without stating the 
reason for which the amount had been paid to him. At 
the same time he was indebted to his bankers in 450Z., for 
which they held securities, and as to which they kept an 
account separately from his general account. The solicitor 
died, and a few days afterwards the bill became due and 
was paid, and the bankers carried the amount to his 
general account. The bankers, for some time after they 
had received notice from the client of the circumstances 
under which the amount of the bill had been paid to the 
solicitor, continued to keep the accounts separately, but 
ultimately deducted the 450/. from the proceeds of the 
bill, and paid the balance to his executrix. The Vice- 
Chancellor held, that as there was no agreement binding 
the bankers to keep separate accounts as to the 450/. and 
the amount of the bill, and as they had no notice till after 
the amount was received of the purpose for which it was 
intended to be applied, the client was not entitled to recover 
from them any part of the proceeds of the bill.(ft) 

There is no difference between the Courts of Law and 
the C/Ourts of Equity on this question of appropriation: 
both adopt the same principle as the ground of their 

12 M. & W. 618 ; Barned'^s Banking Company^ In re Ex parte Nastey^ 
39 L. J. Ch. 635 ; 22 L. T. 853 ; Johison y. Roharts^ L, E. 10 Ch. 685 ; 
44 L. J. Ch. 678. 

(а) III re Barncd's Banking Company^ Maseey'e Caee, 39 L. J. Ch. 
635. 

(б) Qrigg y. Cocks, 4 Sim. 438. 
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decisions.(c) The same rule applies, moreover, as against 
a surety ; for even in that case, the earlier items of the 
account vull be those to "which the earlier payments are to 
be regarded as approprlated.(<^) But in the case of a 
trustee paying trust money into his own account and thus 
mixing it with his own money, the rule in Clayton's Case 
does not apply, and the drawer must be taken to have 
drawn out his own money in preference to the trust money. 
But as between two ccstuis que trust the rule applies.(e) 
The same principle being applicable to dealings between a 
company and its bankers, it follows that a former share- 
holder, who has transferred his shares, is exonerated from 
contributing to the company’s debt to its bankers, if 
before the winding-up sufficient money has been paid to 
the bank to cancel what was due to the bank when such 
shareholder ceased to be a mcmber.(/) 

(o) Sodenkam v, Purchas, 2 B. 4: A. 45. See Siwso}i 'r. Ingham, 2 B. 
& C. 72 ; Williams v. Ori/Hth, 5 SI. k W. 300 ; Latng v. Camph’ll, 36 
Beav. 3 ; Bmiyer v. Keag, 1 Q. 13. D. 178 ; 34 L. T. 674 ; Ex parte Smith, 
In re Hamilton, 25 W. K. 760. 

(d) Williams'^. Raidinson, 3 Bing. 71 ; sec also Kinnaird v. Webster, 

10 Ch. D. 139 ; 48 L. J. Cb. 348. 

In re llalleWs Estate, KnatchhuU v. Hallett, 13 Cb. D. 69C, over- 
ruling Pennell v. Deffell, 4 De J. M. & G. 372. See also E.c parte Dale, 

11 Ch. D. 772. 

(J) Dexonport and South Dexon Steam Flour Mill Company, In re 
Bateman's Case, 42 L. J. Ch. 677. 


Trust 

money.s. 
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CHAPTER XXVII. 

LIEN. 

The general lien of bankers is part of the law merchant, 
to be judicially noticed like other parts of that law.(a) 
Unless there be an express contract, or circumstances 
showing an implied contract inconsistent with the principle 
of lien, bankers have a general lien on all securities 
deposited with them, as hankers^ by their customers.(t») 

Securities for Special Purposes.— k banker’s lien does 
not attach on securities placed in his hands for a special 
purpose, where Exchequer Bills are deposited, in order 
that he may receive the interest on them and get them 
exchanged for fresh bills ; for such special purpose is 
inconsistent with the notion of a general lien. It is on this 
ground, that if a customer goes to his banker requesting 
him to get a bank post bill for the purpose of transmitting 
into the country the sum of 1,000/., which sum he hands 
over to him in bank notes, the banker, unless he expressly 
states that he receives the notes only subject to his lien, 
has no right to retain or apply them to any other purpose 
than that for which he received them.(c) 

Where a customer deposited with his bankers a deed of 
conveyance, comprising two distinct properties, giving to 
them at the same time a memorandum pledging one of the 

(a) Brandao v. Barnett^ 12 C. & F. 787 ; Boc)i v. Gorrmen^ 30 
L. J. Ch. 39 ; 2 De G., F. & J. 434 : Jones v. Peppercorne, Jolms. 430 ; 
28 L. J. Ch. 153. 

(ti) Brandao 'i, Barnett, supra ; London Chartered Bank of Australia 
V. White, 4 App. Cas. 413; Misa r. Currie, 1 App. Caa. 664; 46 
L. J. Ex. 414 ; Leese v. Martin, L. R. 17 Eq. 236; 43 L. J. Ch. 193; 
Einnaird v. Webster, 10 Ch. D. 139; 48 L. J. Ch. 348; Ex parte 
Manchester and County Bank, 3 Ch. D. 481 ; 45 L. J. Bank. 149 ; In re 
Williams, 3 Ir. Rep. Eq. 346. 

(c) BranJao v. Barnett, supra. For “Hens” (so-called) arising by 
special agreement or equitable mortgages by deposit, see further, a;i/^,p.'147. 
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properties^ as a security for a specific sum advanced, and 
also for his general klance, it was decided that, as the 
deposit of the deed of conveyance was for the special pur- 
pose of giving a security upon one property only, the 
hankers could not claim a general lien, by virtue of the 
custom of bankers, on the other propei'ty,(d) 

And so where a customer deposited a policy of life 
assurance with his bankers, accompanied by a memorandum 
of charge to secure overdrafts, not exceeding a specified 
amount, in an action to administer the customer’s estate, 
it was held, that the bankers’ general hen was displaced 
and the charge was limited to the amount specified.(^) 

But it would seem that even where a deposit had been 
made by way of specific security, a bankers’ lien will 
attach thereto for any balance due after such security has 
been satisfied, unless such deposit was made for a purpose 
or under circumstances inconsistent with such a lien.(/) 


Different Accounts.—^A customer kept three accounts 
with his banker, called the general account, the loan 
account, and the discount account. The loan account was 
from time to time fed by the deposit of securities, which 
were ordinarily expressly deposited to secure the general 
balance. The customer wrote a letter to the banker, 
advising him that he had charged his account with 10 , 500 /., 
and stating that as by this time his credit with the banker 
would no longer afford a margin to that extent, he hastened 


: approved in In re Bowes, 33 

ft 33 Cb. D, 586. Bat it may be that bankers who have 

securities deposited, when they have sold, and have clear 
thrill satisfying the charge, may be entitled to say 

“ that money against further sums doe to them, per North, J., 

flil ™ ^ they could not do this as against the creditor of 

the mortgagor. Talbot v, Frere, 9 Ch. D. 668 ; In re Gregson, 36 Ch. D. 

-Bmwtiat* V. Barnett, 12 C. k F. 787 ; Bmes v. Penvercornc. 

National BanJi, L. R. 14 Eq. 607 ; In re European 
A ^ » London Bank of Australia v. 

Tweedy, 6 Ch. D. 559. But see Ex 
® ; WoUte7tholme v. Sheffield Union Bank, 

04 L, r. 746 ; and Talbot v. Frere, supra. 
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to hand him by way of collateral security certain bills of 
exchange, which he specified ; the Court held, that this 
did not exclude the banker’s right to a general lien on 
the bills in respect of the balance due on the general 
account ; for, as between banker and customer, whateyer 
number of accounts are kept in the books, the whole is 
really but one account, and it is not open to the customer, 
in the absence of some special contract, to say that securities 
which he deposits are only applicable to one account.(a) 

Branch Bank, — So, even if there are several accounts 
kept at several branches, such accounts can be treated as 
one, and if on the general balance the customer is shown 
to be indebted thereon, the banker’s lien will apply.(^) 


Plate . — Bankers have no lien for the balance of their 
account against a customer, on his plate deposited in his 
chest with them for safe custody, (c) or in boxes containing 
securities. (J) 


Bills of Exchange^ fc . — In the absence of any specific 
appropriation, a banker’s lien extends to all bills paid in 
generally by the customer for the purpose of being realized 
and the proceeds carried to his account. If a customer 
lodges undue bills of exchange in the hands of his 
banker and draws upon them for any money he wants 
in advance, and the banker, charging no "interest on these 
advances, but selecting out of the bills such as are nearest 
in amount to the sums advanced, discounts them, and 
debits the customer T\ith the amount of such discount, 
but without any special agreement to that effect, there 
is nothing, in these circumstances, to invalidate the 
banker’s right of lien for his balance, on all other bills 


Ca) In re European Banh^ L. R. 8 Ch. 41 ; 27 L. T. (K.8.) 732. ^ 

(J) Qarnett y. McKeioan^ L. R.8 Ex. 10. See also Princes. Onentat 

Bankino Company. 3 App. Cas. 325. , 

M Sk E/varte Eire, 1 Ph. 235 ; 12 C. & F. 694, 797; per Lord 
Campbell, Brandao v. Barnett, 12 C. & F. 809 ; and 0 Confurr T. 
Majo^'ibanks, 4 M. & G, 436 j Leeee y, Martin, L. R. 17 ixj. 224, 

((Q Leese v. Martin, «ujpra. 
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placed in his hands by the customer besides those that he 
diseounts.(e) It seems to be iimiversally true, that a cus- 
tomer cannot get back paper securities in his bauker^s 
hands, without paying the balance against him, unless 
there is some special contract between the banker and the 
customer inconsistent with the general lien.(/’) 

S. discounted with a bank bills of exchange drawn 
against goods consigned to India, handing over the bills of 
lading as security. The bank carried a part of the dis- 
count value of the bills to a suspense account till advice of 
the payment of the bills, to form a margin or an additional 
security against a fall in the price of the goods, and gave 
accountable receipts for such margins. S. deposited these 
receipts with A., who gave notice to the bank. The bills 
having been dishonoured, the bank was held entitled to a 
lien on the marginal receipts for such sums as were actually 
due and payable to the hank by S. at the times when the 
marginal receipts respectively became payable, in respect 
of liabilities contracted before notice of the deposit was 
received, but not to a lien for sums not actually due.(^) 

A banker, who has discounted bills for a customer, has 
no implied lien on that customer’s cash balance during the 
currency of the bil]s.(^) 

The rule is so strong as regards the lien on securities, 
which come into the banker’s hands xoithout heing appro- 
priated to any special purpose^ or entrusted to them for safe 
custody or the like, that it attaches on bills and notes 
payable to hearer, or other negotiable instruments which 
pass by delivery, although the customer depositing them 
was not the real owner, and had no authority to saddle the 
property in them with a lien, provided the bankers, at the 


. ^ ^ T. R. 488. See as to lien on undue bills, as 

Mtween the customer of a country bank and the latter’s London corres- 
pondent and otherwise, ante, p. 146 (n). 

w j Campbell, in Srandao v. Barnett, 12 C. & F. 787 ; and 

Wood, V.C., in Jones y. Peppercome, 5 Jar. (n. 8.) 140; 28 L. J. Ch. 

(j) Jeffryes v. The Agra and Masterman's Bank, 35 L. J. Ch. 686. 

W Bowes y. Foreign and Colonial Gas Company, 22 W. R. 740. 


252 


LIEN* 


time of the deposit, have no notice of any equitable trust 
or title attaching to these securities (a) 

Securities left hj Mistake . — A banker has no right to any 
lien on securities left by mistake or casually at the bank, 
upon the occasion of an application to him to advance 
money on them, which he had refused to do.(6) 

Partnerships . — Bankers have no lien on the deposit of 
a partner, on his separate account, for a balance due to the 
bauk from the firin.(r) A firm had an account with a 
bank and one of the firm had a separate account with the 
same bank. Upon the bauk discounting a promissory note 
of such partner, he deposited with the bank certain shares 
as a security for the same, or for any sums of money in 
which he might then be or might thereafter become in- 
debted to them. The shares afterwards became the pro- 
perty of the firm, w'hich became bankrupt largely indebted 
to the bank ; the bank was held not entitled to hold the 
shares as a security for the joint debt, but for the separate 
debt only of the partner depositing the shares,(c^) At the 
commencement of the bankruptcy of the firm of A. and W. 
there were standing registered in the name of A. shares in 
a bank, whose articles of association provided that all the 
shares of every shareholder should be subject to a lien in 
favour of the bank for any debt due to the bank from him 
alone, or jointly with any other person. The shares in 
question, which -were originally the private property of A., 
became partnership assets when he entered into partner- 
ship with W., but the bank had no notice that anyone but 
A. was interested in the shares. The bank sought to prove 
against the joint estate of the firm for a large debt con- 

((!■) Barnett-v.Brandao.&^i.kCj.m. See also v. 

Cas 654 ; 45 L. J., Ex. 414 ; B.uvthall v. Metropolitan Bank, 2 Q. iJ. V. 
194 ; 46 L. J., Q. B. 346 ; Symons v. Mutkem, 46 L. T. 763. 

(b) Lucas y. Borrien, 7 Tannt. 279. . z i 

((?) Watts y, Christie, 11 Beay. 546. See also Wolstenholme t. Sheffieta 

Union Bank, 54 L. T. 746. 

(d) £x iifKc7i?i(iy 30 L. J.j Bank. 20« 
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tracted after the shares became partnership assets : — 

Held, that the lien of the bank on the shares was a security 

on the joint estate, and that the bank could only prove for 

the amount of their debt after deducting the value of their 
shares.(^) 

Realising Lien . — Little has been decided to illustrate 
how far the law permits a banker to realise, and make 
productive, his lien on securities. 

In case of any negotiable security which comes to his 
hands on account of a customer, to whom the banker is in 
advance, he has, as has been said, a lien or power of 
detention ; and in order to make such power productive, lie 
may put the negotiable instrument in suit,(/) and recover 
upon it so much as will cover the balance due to him from 
the customer.(^) With respect to other securities, it is 
submitted that, in the case of a mere lien (as distinguished 
from an equitable mortgage), a banker has no ritrht of 
sale.(/0 

But, instead of advancing their remedy, bankers will 
destroy their right of lien, if after a lien has been established 
they take a security, tohich is payable at a distant day. for 
the debt.(i) 


(0 Manohanter and Covnhj Jianlt, 3 Ch. D. 481. 

Stark 1^^^^ ^ Ky. & M. 271 ; Bosanqnet \\ Dvdman, 1 


(?) Scott y. FranUin, 15 East, 428. The lien is only, at most, co- 
cxtenswe with the balance due; per Eyre, C.J., BvlUm v. Pidlir 1 
JtS. & r. 646. ’ 




(i) Comil y. Simp$on, 16 Ves, 278 ; Ilem^on, v. Qvthric, 3 Scott, 311 ; 

* understand the law,” said KAY, L.J., in Angunw 
McLaoMan, 23 Ch. D. at p. 335, “ it is not the mere taking of a security 
which dwtroys the lien, but there must be something in the facts of the 
COM, or m the natnre of the security taken, which is inconsistent with the 
existence of the lien and which is destructive of it." 
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CHAPTER XXVIII. 

PARTNERSHIPS. 

The law relating to common law partnerships will be 
found codified in the Partnership Act of 1890. The 
following are the most important sections of the Act 
dealing with the liability of partners as regards third 
parties : — 

Every partner is an agent of the firm, and his other 
partners, for the purpose of the business of the partner- 
ship ; and the acts of every partner who does any act for 
carrying on in the usual way business of the kind carried 
on by the firm of which he is a member bind the firm and 
his partners, unless the partner so acting has, in fact, no 
authority to act for the firm in the particular matter, and 
the person with whom he is dealing either knows that he 
has no authority, or does not know or believe him to be a 
partner, (a) 

(a) Partnership Act, 1890 (53 & 54 Viet. c. 39), s. 5. 

An acting partner has implied authority to asisent to the transfer of 
their account from one banker to another, without the express assent of the 
rest of the firm, but it is doubtful whether the acting partner has such 
authority to borrow a .sum from the transferee of the account, in order to 
pay off the bank from which the transfer was made, or those who con- 
stituted it. Beal y. Caddich, 26 L. J. Exch. 356. But one partner has no 
anthority, in the absence of evidence of custom, to bind his co-partner by 
opening a banking account in his own separate name, instead of the name 
of the partner.sbip, although the account may be for partnership purposes, 
and consequently the bankers will not be entitled to recover against both 
partners the overdrawn account. Alliance Bank v. Kcarsley, 40 L. J. C. P. 
249 ; L. R. 6 C. P. 433 ; 24 L. T. 552. A partner may also bind the firm 
by receiving payment of debts due to it, and by giving receipts and releases 
in respect of them. 

So, again, supposing the partnership is a trading partnership, a partner 
can bind his co-partners by accepting, drawing, or indorsing bills of 
exchange in the name of the firm, though he be expressly forbidden by the 
firm to enter into such contracts. Kirk v. Blurton, 9 M. & TV. 284; 
Forbes V. Marshall, 11 Ex. 166 ; and see aide, p. 31. Where the name of 
the firm is also the name of one of the members of the firm, a bill of 
exchange drawn, accepted, or indorsed in that name will primd facie ^ 
taken to be a partnership bill, at least where the individual partner carries 
on no separate business ; but this presumption may be rebutted. Yorkshire 
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An act or instrument relating to the business of the 
firm, and done or executed in the firm-name, or in any 
other manner showing an intention to bind the firm, by 
any person thereto authorised, whether a partner or not, is 
binding on the firm and all the partners. 

Provided that this section shall not affect any general 

rule of law relating to the execution of deeds or negotiable 
instruments (section 6). 

Where one partner pledges the credit of the firm for a 
purpose apparently not connected with the firm’s ordinary 
course of business, the firm is not bound(5) unless he is, 
in fact, specially authorised by the other partners ; but this 
section does not affect any personal liability incurred by 
an individual partner.(c) 

If it has been agreed between the partners that any 
restriction shall be placed on the power of any one or 
more of them to hind the firm, no act done in contraven- 


Banking Con^pany v. BcaUon, 5 C. P. D. 109. But where the firm ia not 

Lfl. ^ Rolicitora, there is no implied 

n? partners to bind the others by drawing, accepting, 

or indorsing such in.struments. Garland y.Jacomh, L. R, 8 Ex. 216. Nor 

hw one partner implied authority to accept, in the name of the firm, bills 
drawn m blank. Hogarth y. Latham^ 47 L. J. Ex. 399, 

cheques, it seems that one partner has implied authority to 
bind the firm by cheques drawn in the firm’s name {Down. v. Ilallinq, 

Laws y. Rand, 4 Jur. (n.s.) 74); and one partner in an 
*^“**"^*5® can, too, bind his co-partncr.s byboirowing 
money for the purposes of the business {Lano v. Williams, 2 Vern. 277 j 

? ?*• niay pledge the 

pewonal property of the firm. Ex pa/ie Bonbonus, 8 Ves. .540. 

out a partner has no implied authority to bind his co-partners by a 

flubmission to arbitration {Adams v. Bankart, 1 Cr. M. & R. G81 ; Thomas 

. leiton, 10 Ch. D. 185; 48 L. J. Ch. 370), nor by executing a deed, 

nSir/ 7 ®^?^ conyeyance, whether by way of mortgage or otherwise 

Zo3eJ'/camp^478^* ^ ^ ^ guarantee. Duncan v. 

On the other band, it would seem he may bind the firm by giving a 

belonging to the firm by way of equitable 
fnK- Pollock on Partnerships,” p. 29); and it has been held a 
wryiyiDg partner can give a valid charge on i)roperty of the partnership by 
way of secunty for a debt incurred by the partners daring the life of the 
decked partner. Hi re aough, 31 Ch. D. 324. 

■ waw implied authority to accept shares in a company by 

4 n^ wtwfaction of a debt due to the firm, eyen though such shares are 

V. Niemann, 43 Ch. Diy. 198 ; 69 L. J. Ch. 220. 

la) aection 6. 

(o) Section 7. See Kendal y. Wood, L, R. 6 Ex. 248. 
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tion of the agreement is binding on the firm with respect 
to persons having notice of the agreement.(a) 

Joint and several Liahility . — Every partner in a firm is 
liable jointly with the other partners, and in Scotland 
severally also, for all debts and obligations of the firm 
incurred while he is a partner ; and after his death his 
estate is also severally liable in a due course of administra- 
tion(d) for such debts and obligations, so far as they 
remain unsatisfied, but subject in England or Ireland to 
the prior payment of his separate debts.(/>) 

Wromjful Acis, — Where, by any wrongful act or omis- 
sion of any partner acting in the ordinary course of the 
business of the firm or with the authority of his co-partners, 
loss or injury is caused to any person not being a partner 
in the firm, or any penalty is incurred, the firm is liable 

(ff) Section 8. See Co.t v. Hicltman, 8 H. L. C. 268. 

(/*) Section 9. It was at one time thought that in cqoity partnership 
debts were both joint and several ; but in Kvndall v. Hamilton^ 4 App. Cas. 
504, it was decided that there was no foundation for this general state- 
ment, and that they are joint only. Consequently, it was then held that an 
action, and a judgment against two persons who had borrowed moneyfrom 
the plaintiffs (though the judgment was unsatisfied), constituted a bar to 
another action brought by the same plaintiffs against a third person, who 
was afterwards discovered to have been really interested as a partner in the 
business for the purposes of which the money had been borrowed. But the 
creditor of a partnership firm, although not strictly a joint and several 
creditor, has concurrent remedies against the estate of a deceased partner 
and the surviving partner ; and it makes no difference which remedy he 
pursues first. But it is necea«ary that the surviving partner should be 
present at taking the accounts of the estate of the deceased partner, and 
that the partnership creditor should not come into competition with the 
separate creditors of the deceased partner. Beckett v. jRantsdale, 31 Ch, D. 
177; Kendalls’. Hamilton, supra. 

Although a creditor who has recovered judgment against one partner 
cannot sne another partner, it has been held that that rule does not take 
away the rights of a surety for one partner as against another partner 
(Badely v. Con.soUdated Bank, 34 Ch. D. 637 ; 38 Ch. D. 238 ; but this 
point was not dealt with in the Appeal Court). Nor does the rule in 
Kendall v. apply where the liability of the partnp are under 

the special circumstances oi the case several as well as joint; 
partners have joined in a breach of trust. Bx parte Chandler, 13 Q. B. D. 
60 ; Bhjth V. Fladgate [1891], 1 Ch. 337 ; 60 L. J. Ch. 66. Nor docs it 
apply to cases where there are two distinct causes of action; so, an 
unsatisfied judgment against one joint contractor, on a cheque grten by 
him alone for the joint debt, is not a bar to an action against 
joint contractor on the original contract. Wegg-Prosser t. Etant [ 1 896 J, 
IQ. B. 108; 64 L. J. Q. B. 1. 
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therefor to the same extent as the partner so acting or 
omitting to act((?) — 

In the following cases ; namely : — 

(a.) Where one partner acting within the scope of his 
apparent authority receives the money or property 
of a third person and misapplies it ; and 
(5.) Where a firm in the course of its business receives 
money or property of a third person, and the 
money or property so received is misapplied by 
one or more of the partners while it is in the 
custody of the firm ; 

the firm is liable to make good the loss.((Q 

Every partner is liable jointly with his co-partners,, and 
also severally, for everything for which the firm while h^l 




is a partner therein becomes liable under either of 'fho fwo 
1 - -i. .1? j.? / A ^ jvocTir’J ¥ 


last preceding sections.(^) 


iirornu 


(ij) Section 10. 

(^?) Section 11. Ci 

(e) Section 12. See RkotJes v. MmUa [1895], 1 Ch. 236. » 

The following ca.se.s will illustrate the liability of a bank in respect of the 
tortious acts of one of its members. The subject will be found more fully 
dealt with in the Chapter on “ Deposits for Safe Custody.’’ 

A lady having an account with a banking house, consisting of several 
partners, was advised by one of them to dispose of certain Dutch bonds of 
which she was possessed, and to place the proceeds on better security ; the 
partner also suggesting that the money should be lent to his son. In this 
plan the lady acquiesced, in consequence of the great confidence she had in 
the firm, and gave the partner a cheque upon the ba«)k for the money, pay- 
able to a third person named, or bearer, and received a promissory note for 
repayment with a goarantee from the partner, who afterwards abscouded. 
The security snbsequently proved worthless. 

On the lady filing a bill in equity against the remaining parpiers, it was 
held that they were not liable for the loss, because the transaction was not 
within the scope of a banker’s business, and was not recommended or 
sanctioned by the other partners. Bishop v. Countess oj Jersey^ 2 Drew. 
143 ; 23 L. J. Ch. 483. 

The owner of certain exchequer bills deposited them with a firm of 
bankers, and subsequently one of the partners sold them without the know- 
ledge of their owner or of the other partners. The proceeds were innocently 




Srln»J« 


applied by the bank to its own use: — Held, that the bank was liable. 
Clayton's Case, 1 Mer. 572. 


Clayton's Case, 1 Mer. 572. 

One of the partners in a bank caased stock, belonging to a customer of 
the bank, to be sold out, by means of a power of attoniey, which he forged. 
The proceeds of the stock were paid to the account of tlie banking firm, at 
the house of the bank’s agents, and were appropriated by the partner, who 
was afterwards found guilty of other forgeries and hanged. His partners 
were, in fact, ignorant of the fraud, but might have known it by the exer- 
tion of common diligence. The customer was held entitled to maintain an 
action against the partners for the amount. Marsh v. Keating, 1 Bing.N.O. 

a. S 
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Improper Use of Trust Moneps,-If a partner, being a 
trustee, improperly employs trust property in the business 
or on the account of tbe partnership, no other partner is 
liable for the trust property to the persons beneficially 
interested therein : Provided as follows 

(1.) This section shall not affect any liability incurred 
by any partner by reason of his having notice of 
a breach of trust ; and 

(2.) Nothing in this section shall prevent trust money 
from being followed and recovered from the firm 
if still in its possession or under its control.(a) 

Holding Out , — Every one who by words spoken or written 
or by conduct represents himself, or who knowingly suffers 
himself to be represented, as a partner in a particular firm, 
is liable as a partner to anyone who has on the faith of any 
such representation given credit to the firm, whether the 
representation has or has not been made or communicated 
to the person so giving credit by or with the knowledge of 
the apparent partner making the representation or suffer- 
ing it to be made. 

Provided that where after a partner’s death the partner- 
sliip business is continued in the old firm-name, the 
continued use of that name or of the deceased partner’s 
name as part thereof, shall not of itself make liis executors 

198; approved in Iteid v. Itighj [1894], 2 Q. B. 40. In this case the 
judgment went more or loss on the gronnd that the partners might have 
known of the fraud, bnt, had it been otherwise, they would still have been 
liable, inasmuch as the selling, through their broker, of stock belonging to 
their customers and receiving and remitting the proceeds was within the 
scope of the firm’s bnsiness. See also Blair v, Bromley^ 2 Ph. 354; Ex 
parte Eyre, 1 Ph. 227 ; St. Aiibyn v. Smart, L. R. 3 Ch. 646; Plumer v. 
Gregory, L, R. 18 Eq. 621; Thomas v. Atherton, 10 Ch. D. 185; 48 
L. J. Ch. 370 ; Bead v. Bailey, 3 App. Cas. 94 ; 47 L. J. Ch. 161 ; Lacey 
v. Hill. 4 Ch. D. 537 ; Plumer v. Gregory, 31 L. T. 7 ; Cleather v. Twisden, 
28 Ch. D. 340; Cooper v. Pnehard, 11 Q. B. D. 351 ; Blyth v. Fladgate 
[1891], 1 Ch, 337; 52 L. J. Q. B. 526; Rhodes v. Mmiles [1896], 1 
Ch. 236. 

So, it has been laid down, that if one partner in a hanking bouse 
colludes with a member of a trading firm in a transaction connected with 
tbe bnsiness of the bank, tbe banking firm is liable to the trading firm for 
any damages which the latter may have suffered by reason of such a 
transaction. Longman v. Pole, M. & M. 225. 

(a) Section 13. 
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or administrators, estate, or effects liable for any partnership 
debts contracted after his death.(5) 

An admission or representation made by any partner 
concerning the partnership affairs, and in the ordinary 
course of its business, is evidence against the firm.(c) 

Notice to any partner who habitually acts in 
the partnership business of any matter relating to partner- 
ship affairs operates as notice to the firm, except in the 
case of a fraud on the firm committed by or with the 
consent of that partner.((i) 

Incoming and Outgoing Partnet's. — A person who is 
admitted as a partner into an existing firm does not thereby 
become liable to the creditors of the firm for anything 
done before he became a partner. 

A partner who retires from a firm does not thereby cease 
to be liable for partnership debts or obligations incurred 
before his retirement. 

A retiring partner may be discharged from any existing 
liabilities, by an agreement to that effect between himself 
and the members of the firm as newly constituted and the 
creditors, and this agreement may be either expressed or 
inferred as a fact from the course of dealing between the 
creditors and the firm as newly constituted. (^) 

(J) Section 14. It would seem that the principle of “ holding out ” 
cannot have any application I to causes of action arising ex delicto. See 
Lindley, 7.5. 

(c) Section 15. 

(d) Section 16. 

(e) Section 17. Whether an incoming partner has become liable m 
respect of debts contracted prior to his becoming a partner will depend 
npon whether he has expressly or impliedly agreed to he liable, and the 
creditors have agreed to accept the new firm as their debtors, and to discharge 
the old one, or in other words whether there has been a mvation. A mere 
agreement between the new partner and the old ones that he will be liable 
for debts then existing will not enable the creditorg to sue him. See 
Rolfe V. Fl(mer, L. R. 1 P. C. 27 ; Lindley, 216 ; Pollock, CU. 

As to liability of retiring partner, see Daniel v. Ceoxs, 3 Ves. 277 ; 
Clayton's Case. 1 Mer. 579; Smre v. Redman, 1 Q. B. I). 530; Bil- 
hor(niqhy. Holmes, 5 Ch. D. 255 ; Rouse-v. Bradford Bankvuj Company, 
f 18941, 2 Ch. 32 ; A. C. 686 ; 63 L. J. Cb. 890 ; Re Head pm], 3 Ch. 
426 ; 63 L. J. Ch. 35 ; Re Head [1894], 2 Ch. 236 ; 63 L. J. Ch. 649. 
And see ante, p. 124. 

n. 8 2 
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Notice of 
change in 
finn. 


Guarantee. — A continuing guarantee or cautionary obli- 
gation given either to a firm or to a third person in respect 
of the transaction of a firm is, in the absence of agreement 
to the contrary, revoked as to future transactions by any 
change in the constitution of the firm to which, or of the 
firm in respect of the transactions of which, the guarantee 
or obligation was given.(a) 

Rights against Apparent Members, — Where a person 
deals with a firm after a change in its constitution he is 
entitled to treat all apparent members of the old firm as still 
being members of the firm until he has notice of the change. 

An advertisement in the London Gazette as to a firm 
whose principal place of business is in England or Wales ; 
in the Edinburgh Gazette as to a firm whose principal place 
of business is in Scotland ; and in the Dublin Gazette as 
to a firm whose principal place of business is in Ireland, 
shall be notice as to persons who had not dealings with the 
fir^n before the date of the dissolution, or change so 
advertised. 

The estate of a partner who dies, or who becomes bank- 
rupt, or of a partner who, not having been known to the 
person dealing with the firm to be a partner, retires from 
the firm, is not liable for partnership debts contracted 
after the date of the death, bankruptcy, or retirement 
respectively.(i) 

On the dissolution of a partnership, or retirement of a 
partner, any partner may publicly notify the same, and 
may require the other partner or partners to concur for 
that purpose in all necessary or proper acts, if any, which 
cannot be done ^vithout his or their concurrence.(c) 

After the dissolution of a partnership, the authority of 
each partner to bind the firm, and the other rights and obli- 
gations of the partners, continue, notwithstanding the 
dissolution, so far as may be necessary to wind up the 

(a) Section 18. Re'enacting provisions in the Mercantile Law 
Amendment Act, 1856. See ante^ p. 203. 

(&) See section 36. 

(c) Section 37. 


PARTNERSHIPS IN OTHER FIRMS. 


261 


affairs of the partnership, and to complete transactions 
begun but unfinished, at the time of the dissolution, but 
not otherwise. 

Provided that the firm is in no case bound by the acts 
of a partner who has become bankrupt, but this proviso 
does not affect the liability of any person who has after the 
bankruptcy represented himself, or knowingly suffered 
himself to be represented, as a partner of the banki'upt.(rf) 


Partnerships in other Firms . — The rule as to partner- 
ships in other firms is thus stated by Lindley, L.J., in his 
work on “ Partnership,” p. 192 : If there are two firms 
with one name, a person who is member of both firms is 
liable to be sued on all bills bearing that name, and 
binding on either firm. But if a member of only one of 
the two firms is sued on the bills his liability will depend 
first on the authority of the person giving the bill to use 
the name of the firm of which the defendant is a member ; 


and, secondly, on whether the name of that firm has in fact 
been used. If both these questions are answered in the 
affirmative he will be liable, but not otherwise.” 


Thus, A., B.,and C. traded under the firm of A. and B. 
in the cotton business, and A. and B. traded as partners 
alone under the same name in the business of grocers, in 
which latter business they became indebted to D., and 
gave him their acceptance, which they were unable to take 
up when due. In order to provide for it, they indorsed 
to D. in the common firm of A. and B. a bill of exchange, 
which they had received in the cotton business in which 
0. was interested, but such indorsement was unknown to 
C. : — Held, that such indorsement in the firm common to 
both partnerships of a bill received by A. and B. in the 
cotton business bound C.(e) 


(d) Section 38. 

(e) Swan v. Steele^ 7 East, 210. 
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CHAPTER XXIX. 
savings’ banks. 

A savings’ bank is defined to be an institution, in the 
nature of a bank, formed or established for the purpose of 
receiving deposits of money for the benefit of the persons 
depositing to accumulate the produce of so much thereof 
as shall not be required by the depositors, their executors 
or administrators at compound interest, and to return the 
-whole or any part of such deposit, and the produce 
thereof, to the depositors, their executors or administrators 
— deducting out of such produce so much as shall he 
required for the necessary expenses attending the manage- 
ment of such institution — but deri\dDg no benefit what- 
ever from any such deposit or the produce thereof.(a) 
A savings’ bank company is not necessarily a banking 
com puny. (/>) 

In 1863, the previous Acts relating to savings’ banks in 
England and Ireland were repealed, and new provisions 
were made for their management and establishment, which 
were consolidated by that Act.(c) 

Since the 28th of July, 1863, savings’ banks cannot be 
formed under the provisions of the new statute, unless they 
have received the previous sanction and approval of the 
Commissioners for the Reduction of the National Debt, or 
the Comptroller-General or Assistant-Comptroller acting 

(а) 9 Geo. 4, c. 92, g. 2 ; 26 & 27 Viet. c. 87, s. 2. Althoogh this Act 
is now wholly repealed, yet as the character of a savings' bank has not been 
altered by subsequent Icgiglation the definition in the repealed Act is 
retained in the text. 

(б) Coc^ Ex parte, 10 W. K. 138 ; 31 L. J. Bank. 8. 

(c) 26 & 27 Viet. c. 87. This Act repeals the 9 Geo. 4, c. 92 ; 3 Will. 4, 
c. 14, ss. 21, 22, 25, 28, 29—35 ; 5 & 6 Will. 4, c. 57 ; 7 & 8 Viet. c. 83 ; 
11 4: 12 Viet. c. 133 ; 17 & 18 Viet. c. 50, s. 2 ; 22 & 23 Viet. c. 53 ; and 
23 4: 24 Viet. c. 137. See also 40 Viet. cc. 13, 14 ; 37 4: 38 Viet. c. 73. 
The 69 Geo. 3, c. 62, as to Scotland, remains in force nntU the Scotch 
Savings’ Banks adopt the Act of 1863. By 26 Viet. c. 26, and 32 4c 33 
Viet. c. 69, the National Debt Commissioners may invest the savings of 
banks nnder 9 Geo. 4, c. 92. 
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under the Commissioners.OO The rules and regulations 
for the management of savings* banks must be entered in 
hooks kept for the purpose, and open for the inspection of 
depositors, or the managers and trustees will not be entitled 
to avail themselves of the privileges or powers conferred 
by the enactment.(^) 

Banks established under the provisions either of the 
repealed statutes, or of the Act of 1863, are to be certified 
by the title of “Savings’ Bank certified under the Act of 
1863,” with such additional local description, if any, as 
may be required, for the sake of distinctiveness, and the 
members of any other bank, association or company, or 
any other person, using or adopting such title as their 
designation for carrying on business, will he guilty of a 
misdemeanor, and on conviction will be punishable 

accordingly.(/) 

Deposits . — No person can become a depositor for the 
first time, without disclosing his name, profession, business, 

occupation, calling and residence. (^) 

By section 38 of the Act of 1863 every person at the 
time of his first deposit must, and afterwards as often as 
required by the trustees or managers, make and sign a 
declaration of not being entitled to any deposit in or 
benefit from any other savings’ bank : a printed notice 
of this regulation being affixed in the bank ; and a copy 
of the declaration, with notice of the penalty, (/i) annexed to 
or printed at the beginning of the dejiosit book. (A) Any 
person having a deposit in more than one savings bank in 
the United Kingdom, or having deposits standing to the 
credit of more than one account in the same savings bank 
in the United Kingdom, is liable to forfeit the amount 


(<f) 26 & 27 Viet. c. 87, 8. 2. 

(e) Ibid.. 8. 3. 

(0 Ibid., 8. 5 ; 64 & 65 Viet. c. 21, 8. 1 (1). 

S if* 27 Viet. c. 87, 8. 38. The pcniiUy imposed by this section 
having been repealed by 64 fc 55 Viet. c. 21 and a fresh penalty for 
dvplieate deposits imposed ; gvare whether notice has now to be given and 

if 80 in what form. 
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illegally deposited, or so much of it as in the case of post 

office savings’ banks the Postmaster General, or in trustee 

savings banks, the National Debt Commissioners mav 
think fit.(a) ^ 

No one can deposit more than 50^ in any one year,(i) 
■whether any sum has or has not been previously with- 
drawn, (c) but this provision does not prevent depositors 
from transferring their account from one bank to another.(d) 
Under the Act of 1863 the amount allowed to be deposited 
in any one year was 30/. exclusive of compound interest, 
but it would appear from the wording of the Act of 1893 
that interest is now to be included when calculating the 
total sum deposited. 

Moreover, deposits cannot be received from any depo- 
sitor, so as to make the sum standing to the credit of the 
account exceed 200/. (^) 

But interest will be credited to the depositor on the 

200/., but not on the excess caused by such accumulation 

of interest.(/) This is the law since 1891 ; prior to that 

date no interest was allowed so long as the sum deposited 
remained at 200/. 

By the Savings Bank Act of 1887, (y) if the account 
of a person appearing to be deceased does not exceed 100/,, 
subject to the regulations provided by the Act, probate or 
other proof of the title of the personal representative of the 
, deceased person may be dispensed with and the sum may 
be distributed among the persons appearing in manner pro- 
vided by such regulations to be beneficially entitled to the 
personal estate of such deceased person. The section also 
provides for the nomination by a depositor not under 
sixteen of any person to whom any sum not exceeding 

(a) 54 & 55 Viet. c. 21, s. 12. See last note as to notice of penalty. 

(J) With reference to trustee savings’ banks the year ends on the 20th 
November, and with reference to post office savings’ banks on the Slat 
December. 54 & 65 Viet. c. 21, s. 11. 

(c) 56 & 67 Viet. c. 69, s. 1. 

(d) 26 & 27 Viet. c. 87, s. 40. 

(e) 64 & 65 Viet. c. 21, s. 11 (1). 

(f) Ihid., 8. 11 (3). 

(^) 60 & 61 Viet. c. 40, a. 3 (2). 
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100^. payable to such depositor at his decease is to be paid 
and for payment accordingly. A depositor having closed 
his account may reopen it at the same or another bank, 
but must not pay in an amount which, with the sum paid 
in to the old account, will exceed the maximum limit.(/i) 

Money on deposit in a post office savings’ bank will 

pass under a gift in a will of “ money invested in consols 
or other securities. ”(/) 

By the Married Women’s Property Act, 1882, (/;) it is 
enacted that {inter alia) “all deposits in any post office or 
other savings’ bank, and all annuities granted by the 
Commissioners for the Reduction of the Rational Debt, or 
by any other person which are at the commencement of 
the Act standing in the sole name of a married woman 
shall be deemed, unless and until the contrary be shown, 
to be the separate property of such married w'oman, and 
the fact that such deposit, <fec., is standing in the sole 
name of a married woman shall be sufficient primd facie 
evidence that she is beneficially entitled thereto for her 
separate use, so as to authorize and empower her to 
receive or transfer the same without the concurrence of 
her husband, and to indemnify the Postmaster General or 
the Commissioners for the Reduction of the National Debt 
in respect thereof.” By section 8 the provision is extended 
to joint accounts in the names of a married woman and 
another person other than her husband. 

Deposits may be received from the trustees or treasurers 
of any friendly society legally enrolled or certified in the 
manner required by the Acts in force relating to friendly 
societies, without restriction as to amount, (;) and from 
the trustees or treasurers of any charitable or provident 
institution or society, or charitable donation or bequest, 
for the maintenance, education or benefit of the poor, or of 
any penny savings’ bank within the United Kingdom, to 

(A) 26 & 27 Viet. c. 87, s. 39. 

(i) In re ^xhy; Saxhy t. Kiddell, W. N. (1890), 171. 

(ft) 46 k 46 Viet, c, 76, s. 6. 

(0 26 k 27 Viet. c. 87, s. 33. 
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the amount of lOOf. per annum, and of 300f. in the whole, 

exclusive of interest ; (a) and funds of benefit building 

societies are now allowed to be invested in savings’ 
banks.(i) 

Annuities. — Depositors, or persons about to become 
depositors, may purchase annuities of any amount not 
exceeding 100/. a year.(c) 

For the purpose of immediate purchase of an annuity 
a deposit not exceeding the amount to be paid for such 
annuity may be deposited in any one savings’ bank year 
in addition to the maximum amount which is otherwise 
allowed to be deposited in a savings’ bank in that year,((Q 
but such excess shall bear no interest. 

Deposit Book.—Frovhion must be made in the rules of 
all savings’ banks for every depositor, once a year at least, 
causing his deposit book to be produced at the bank for 
the purpose of being examined.(^) 

Remedies of Depositors. — By the same Act it was 
enacted that any dispute arising between the trustees and 
managers and an individual depositor, or his executor, 
administrator, next of kin, or creditor or assignee, or a 
person claiming to be entitled to any deposit, was to be 
referred in writing to the barrister appointed under the 
Savings’ Bank Acts, who had power to proceed ex parte 
on a notice in writing to the trustees or managers being 
left or sent through the Post Office to the office of 
the bank ; and whatever award, order, or determination 
he might have made would have been binding and con- 
clusive on all parties, and final to all intents and purposes, 
without any appeal.(/) The submission and award are 
exempt from stamp duty.(^) Now, however, the dispute 

(ff) 26 & 27 Viet. c. 87, s. 32. 

(J) 67 & 68 Viet. c. 47, 8. 16. 

(r) 45 & 46 Viet. c. 61, s. 2. 

((i) Ibid., s. 7. 

(c) 26 k 27 Viet. c. 87, 8. 6. 

(/) Ibid. 8. 48. He may inspect books and administer oaths : Ibid, 

8, 49 ; see Zyneh y. Fitzgerald, 15 L. T. 372. 

(p) 26 & 27 Viet. c. 87, 8. 60. 
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must be referred to the registrar under the Friendly 
Societies Act, 1875, s. 22.(/i) 

An action is not maintainable by depositors against the 
trustees or managers to recover their deposits ; they must 
have recourse to the mode of reference pointed out by the 
statute.(i) 


Investments . — The trustees must pay into the Bank of 
England or the Bank of Ireland, as the case may require, 
all sums to be invested in the names of the Commissioners 
for the Reduction of the National Debt, that is to say, all 
the deposits they receive, except such sums as from time 
to time may necessarily remain in the hands of the trea- 
surers to answer the exigencies of the savings’ bank ; and 
they are not to invest in any other manner or upon any 
other security ;(^) and all moneys so paid into the Bank 
of England or Ireland must be invested by the commis- 
sioners from time to time in the purchase of Bank Annuities 
or Exchequer Bills, or parliamentary securities, of whatso- 
ever kind, created or issued under the authority of any Act 
or Acts of Parliament for the interest on which provision 
is made by Parliament, or any stock or debenture or other 
securities expressly guaranteed by authority of Parliament, 
and the interest, as it becomes due thereon, is in like 
manner to be invested in these Government Annuities, 
Exchequer Bills, or securities.(Q But this provision does 
not prevent a depositor withdrawing his account for invest- 
ment in other securities, and by the Savings’ Bank Act of 
1880, as varied by the Act of 1893,(m) a depositor may 
invest in Government Stock, (n) subject to the regulations 
in the said Acts contained, to the extent of 200/. stock in 
any one year, but the whole amount of stock at any one 


(^) 38 & 39 Viet. c. 60, a. 22, and see 39 k 40 Viet. c. 52, s. 2, sub-sect. 1. 
(t) See, under the former Acts, CrUp v. Bunbunj^ 8 Bing. 394 ; R. v. 
Witkam Savingi Bank, 1 A. & E. 321 ; R. y. Mildenhall Savings' Bank, 
6 A. & E. 952 ; R. y. Nortkwich Savings' Bank, 9 A. & £. 729, aud see 
statutes cited in previous note. 

(A) 26 k 27 Viet. c. 87, s. 15. 

(O IJnd. s. 19. 

(m) 43 k 44 Viet. c. 36, s. 3 ; 66 & 57 Viet. c. 69, s. 2. 

(«) For definition of “ Govemment Stock,” see 56 k 67 Viet. c. 69, 
Fint Schedule. 
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time standing to the credit of the account must not exceed 
500L Dividends are to be dealt with as money deposited, 
but are not, during the year in which they are credited, to 
be reckoned in computing the maximum amount which 
may be deposited in that year.(a) 


WeeMy and Annual Accounts, — The trustees and 
managers of trustee savings’ banks are to transmit weekly 
returns to the Commissioners for the Reduction of the 
National Debt, showing the amounts of the week’s transac- 
tions and the amount of the cash balances in the hands of 
the treasurer or other person on account of the hank.(&) 
The trustees and managers are annually to prepare a 
general statement of the funds of the savings’ bank 
invested in the Bank of England or the Bank of Ireland, 
showing the balance or principal sum due to all the 
depositors collectively, the expenses incurred, and stating 
in whose hands the balance shall be ; the statement is to be 
in the form approved by the National Debt Commissioners 
and a similar statement is to be sent to the inspection 
committee each year at the same time.(c) If the trustees 
neglect to make out and transmit this statement to the 
commissioners, the commissioners may close the account 
of the trustees.(c) Every depositor is entitled to a printed 
copy of the annual statement on payment of a penny.(iQ 
In trustee savings’ banks the rate of interest payable to 
the trustees by the Commissioners for the Reduction of the 
National Debt is '21. I5s. per cent, per annum, and the rate 
payable to depositors in such banks must not exceed 21. IO 5 . 
per cent, per annum. (^) The same rate of interest is 
payable on deposits in the post office savings’ banks, but 
no interest is allowed on any amount less than a pound, (y) 


Minors . — In the case of the accounts of minors, or of 
accounts standing in the names of a minor and any other 


(fl) 66 & 57 Viet c. 69, s. 4. 

(6) 26 & 27 Viet c. 87, s. 7. 

(c) Ibid. s. 65 ; 64 & 66 Viet c. 21, 9 . 8. 

(d) Ibid. 8. 69. 

(0 61 & 62 Viet c. 16, 8. 6. 

CO 24 & 26 Viet c. 14, s. 7. 
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party, either in a post office savings’ bank or in a savings’ 
bank established under the laws relating to savings’ banks, 
the P ostmaster-General in the one case, and the trustees of 
the savings’ bank in the other, on the application in writing 
of the parent or other relative of the minor, if under seven 
years of age, and of the minor himself if above that age, 
and also of the other party, if any, in whose name the 
account may stand, shall issue a certificate for the transfer 
of such account, and of all money standing to the credit 
of such account, according to the provisions of the Act 
24 Viet. c. 14, s. 10, anything in the rules of any 
savings’ bank notwithstanding ; and such account so trans- 
ferred shall be opened in the post office savings’ bank or 
other savings’ bank to which the transfer is made in the 
name of such party, if any, and of the minor, or in the 
name of the minor alone, as the case may be ; and the 
receipt of the party or parties maldng such application 
and receiving such transfer certificate shall be a sufficient 
discharge to the Postmaster-Geneml and to such trustees, 
but the money so transferred shall not be withdrawn 
except with the consent of the Postmaster-General, or of 
any two trustees or managers of the savings’ bank to 
which the transfer is made until the minor shall have 
attained the age at which it might have been withdrawn 
under the rules of the savings’ bank from which it was 
transferred, a note whereof shall be made on the said 
certificate.(^) 

Officers , — Every treasurer, actuary, or cashier, being 
intrusted with the receipt or custody of money subscribed 
or deposited for the purpose of the bank, or any interest 
or dividend from time to time accruing therefrom, and 
every officer receiving any salary or allowance for his 
services from the funds of the savings’ bank, must give 
security by bond, with one or more sureties, to the Comp- 
troller-General of the i^ational Debt Office for the time 


is) 26 & 27 Viet. c. U, b. 1. 
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being without fee or reward, (a) and the bond, when 
executed, is to be deposited with the Commissioners for 
the Reduction of the National Debt.(a) 

With the view of securing savings’ bank depositors 
against loss by the acts or misconduct of the officers 
employed, the Legislature has given a priorjor precedent 
claim over their estate or goods in the event of their bank- 
ruptcy or death. 

The provision is, that if any person appointed to any 
office in a savings’ bank, and being entrusted with the 
keeping of the accounts, or having in his hands or posses- 
sion, by virtue of his office or employment, any moneys or 
effects belonging to the bank, or any deeds or securities 
relating to the same, dies or becomes bankrupt or insol- 
vent, or has any execution, or attachment, or other process 
issued against his lands, goods, chattels, or effects, or makes 
any assignment thereof for the benefit of his creditors, then 
his executors, administrators, or assignees, or other persons 
having legal right, according to the case, or the sheriff or 
other officer executing such process, must, within forty days 
after demand, made by two of the trustees of the bank, 
deliver and pay over all moneys and other things belonging 
to the bank to such person as the trustees may appoint, 
and pay out of his estate, assets, or effects, all money 
remaining due which such person received by virtue of his 
office or employment, before any other of his debts are 
paid or satisfied, or before the money directed to be levied 
by the process is paid over to the party issuing it, and all 
his assets, lands, goods, chattels, estates, and effects shall be 
bound to the payment and discharge thereof accordingly.(6) 

A draper was appointed actuary and cashier of a savings’ 
bank, a rule of which was, that one or more members of 
the committee should attend at the cashier’s shop to receive 
the deposits ; this rule, however, was not attended to, and 
the cashier was permitted to receive the deposits. He 

(а) 26 & 27 Viet. c. 87, a. 8. See also 64 & 56 Viet. c. 21, ss. 9, 10 (/). 

( б ) lUd. 8 . 14 . 
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became bankrupt, and the deposits were held not to be 
‘‘ moneys in bis hands by virtue of his office,” so as to be 
claimable in full by the bank. 

The duty of the office of actuary did not include the 
receipt of money, which duty, by the rule, was imposed on 
one or more members of the committee, nor did the duty 
of cashier include the receipt of money for the same reason, 
for the duty of a cashier is to pay money, consequently, 
the moneys were not in his hands, at the time of his bank- 
ruptcy, hj virtue of his oficefc) 

In the case of the bankruptcy of any person in office in 
a savings’ bank, the savings’ bank can only be paid in 
full his debt to them, when they have conformed in all 
respects to the statute, and there has been no negligence 
or laches on the part of the managers or trustees of the 
institution. 

Where a person on his appointment as treasurer of a 
savings’ bank entered into the usual bond, but did not 
actually receive any money, the deposits being paid by the 
managers directly into a bank, of which he was a partner, 
to the credit of the trustees of a savings’ bank, who were 
allowed interest on it, but he signed the monthly return to 
the National Debt Office, thereby acknowledging the 
balance to be in his hands as treasurer, on the bankruptcy 
of the bank, the savings’ bank recovered in fulI.((;Q 

If an actuary, cashier, secretary or officer receives any 
sum or sums of money from or on account of a depositor 
or on account of the bank, and does not forthwith, or in 
the case of local receivers within the time specified in the 
rules, duly account for and pay over the same to the 
trustees or managers or to such persons as may be directed 
by the rules, he will on conviction be guilty of a misde- 
meanor.(^) 

All officers upon demand are bound to account for and 

(t)) Ex parte Fleet, 4 De G. ic S. 52 ; ITie Bartfard, Satings' Baiik, 
see \ Fonb. Bank. R. 137. 

(^■) Ex parte Riddell, 8 M. D. & De G. 80. 

(e) 26 k 27 Viet. c. 87, s. 9. 
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deliver up all moneys, effects, funds or securities, books, 
papers or property, belonging to the bank in their hands, 
by order of not less than two trustees and three managers, 
or at any general meeting of the trustees or managers^ on 
default, the trustees may exliibit a petition to the Quarter 
Sessions, who may proceed in a summary way, and make 
such order upon hearing aU parties concerned, as they may 
think just, and such order will be final.(a) 

Trustees.—Ml moneys, goods, chattels and effects whair 
e\er, and all rights or claims, belonging to a savings’ bank 
are vested in the trustees for the time being, without a 
fresh assignment or conveyance being necessary on the 
death or removal of any one or more of them ; (h) and in 
all criminal or civil proceedings shall be stated to be the 
property of the person or persons appointed trustee or 
trustees for the time being in his or their proper name 
without further description.(6) 

No trustee or manager is personally liable, except for 
his own acts and deeds : he is not personally liable for 
anything done by him in virtue of his office, except in cases 
where he is guilty of wilful neglect or default.(c) 

A trustee or a manager of a savings’ bank in Ireland, 
having declared in writing under his hand deposited with 
the Commissioners for the Reduction of the National Debt, 
that he is willing to be answerable for a specific amount 
only, such amount being in no case less than 100/., will 
not be liable to make good any deficiency arising in the 
funds beyond the amount specified.((/) This provision is 

not applicable to managers or trustees of savings’ banks in 
England. 

Nevertheless, every trustee and manager is personally 
responsible and liable for all moneys actually received by 
him on account of or for the use of the bank, and not paid 

(a) 26 & 27 Viet. c. 87. s. 13. 
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over or disposed of according to the rules.(c) A trustee or 
manager of a savings’ bank who neglects or omits to 
comply with the rules and regulations of the savings’ 
bank, under section 11 of the Savings Bank Act, 1863, 
may be compelled under section 165 of the Companies 
Act, 1862, to pay an adequate sum towards the assets of 
the bank by way of compensation for any loss occasioned 
to the bank by his neglect or omission.(^) 

But a trustee or a manager who is robbed of moneys 
before the time for paying them over, according to the 
rules, has elapsed, would not be personally liable to replace 
or restore the amount. (/) 

A trustee of a savings’ bank may be indicted under the 
24 & 25 Viet. c. 96, s. 80, as a fraudulent trustee for the 
misappropriation of moneys deposited with him.(y) 

Winding up of Savings' Banks , — By the Trustee Savings 
Bank Act, 1887, it is declared that a trustee savings’ bank 
is an unregistered association, which may be wound up 
under the provisions of the Companies Act, 1862, and 
amending Acts, and a petition for winding up any such 
bank may be presented either by any person authorised 
under those Acts to present a petition for winding up a 
company or by the Commissioners for the Reduction of 
the National Debt, or by a commissioner appointed under 
the above-mentioned Act.(A) 

No trustee or manager of a savings’ bank who has 
incurred personal liability within the exceptions from the 
protection conferred by section 11 of the Trustee Savings 
Bank Act, 1863, can by reason of such liability be made a 
contributory in the winding up of the savings’ bank, or be 
called upon to contribute to the costs of the liquidation. (i) 

(c) In re Qirdiff Savings' Bank, Davies' Case, 45 Ch. D. 637. Sec- 
tion 166 of the 1862 Act is now repealed, but substantially re-enacted by 
section 10 of 63 & 64 Viet. c. 63. 

(/) Walker v. Ouarantee Association, 18 Q. B. 277. 

(o) Beg. V. Fletolier, 31 L. J. M. C. 206. 
m 60 & 61 Viet. c. 47, b. 3. 

(i; Donnes' Case, supra. 

Q 


T 
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Post Office Savings'' Banks.— ?o^i Office Savings’ Banks 
are by recent legislation practically governed by the same 
rules so far as applicable as trustee banks, as will have 
appeared by this chapter. The chief distinction, of course, 
is that a Post Office Savings’ Bank has the direct security 
of the State for the repayment of the deposits.(a) 


Military and Naval Savings^ Banks . — ^The Legislature 
has provided by special measures for the establishment of 
military savings’ banks, (6) of savings’ banks for seamen :(c) 
and of sa^^ngs banks for the Royal Navy and Marines, (fi) 
all of which arc exempted from the operation of the 
enactments respecting savings banks in geneial. 

For the law regulating these the reader is referred to 

the undermentioned statutes.^/) 

For other points of minor importance the reader is 
referred to the statutes affecting savings banks.(^) 


(fl) See Post Office Banks Acts, 1861-91 ; “ Chitty’s Statates,” 6tb edit, 
vol. 11. 

(J) 22 & 23 Viet. c. 20. 

(r) 57 6c 58 Viet. c. 60, ss. 148—154. 

(0 EL^ptiOTs'frL^Lmp and other duties in toour of savings’ banks, 
26 Ss 27 Viet. c. 87, s. 60 ; from income tax, 6 Ss 6 Vict. c. 3o, s. 88. 

(/) By the recent rules of the War Office, any soldier enlisted on or 
before the 31st March, 1896, will be allowed to use 
banks provided he was a depositor on that date, and 
the 31st March, 1897 ; or, not being a depositor on the March 18 , 
he opens an account within a year from that date, and 
on the 31st March, 1897. No account will be opened or re-opened afte 

the 31st Mftrch| 1897. ^Qe\^* wr?ii v\m Kp Allowed 

Men enlisted subsequently to the 3l8t March, 1896, will not ^ allowe 

to ul the military Lings’ banks, but special arrangementa have ton 

made for enabling soldiers serving abroad to jerait, t^|“ * P 

accounts, savings for investment in the Post Office Savings Bank. 
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CHAPTER XXX. 

THE RELATIONS OF PUBLIC BODIES, COMPANIES, AND OF 

PERSONS FILLING REPRESENTATIVE CHARACTERS TO 
BANKERS. 

Trustees and Commissioners of Public Bodies.— Trustees 

and commissioners of public bodies, provided they net in 

accordance with their statutory powers, are, as a rule, 

exempt from personal liability.(/) They may, however, 

make themselves personally liable by pledging their own 

individual credit, and not that of the funds at their 

disposal ; or, if they have acted beyond their authority, as, 

for instance, by borrowing money not in conformity with 

their borrowing powers, on an implied warranty that they 

possessed the authority they held themselves out as pos- 
sessing.(p) 


Cornpanies.— In dealing with joint stock companies it is 
material for bankers, before they make advances, to ascer- 
tein whether the company has power to borrow money ; (h) 
but they need not do more than ascertain the constitution 
of the company, as contained in the memorandum and 
articles or Acts regulating it, and if they find in them 
authority to borrow, though only on certain conditions, 
they have a right to infer that those conditions have been 
complied with, if everything is e.v facie regular.(0 Where 


W See 10 A 11 Viet. c. 16, a. 60. 

6 ^ 283 ; v. Sdl. 

” v’ Siggxrm y. Limigntone^ 4 Dowl. 355. 

6 CK 309?^ ’ ^ Permanent Benefit Building Society, L. R. 

V. Building Society, 6 Q. B. D. 715 • Boval 

pmv SS Ch B h \ n-ary cL. 

coinDanv’irai^M'*i^*H ^ constrnctiye notice from the 

r cSSfn 1 borrowing power of its directors is limited to 

Lsum resolution, he is not entitled to 

• the power has been so extended, if no copy of any such 
resolution ii to be found recorded by the Registrar of Joint Stock Com- 

® T 2 
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the company has no power to borrow money the lender 
cannot recover the advance from the company ; but if the 
sum so lent has gone to pay creditors of the company he 
is entitled to be subrogated to the rights of such creditors 
so paid.(a) Whether the directors of a company can bind 
the company by borrowing money depends upon the nature 
of its business, and upon its charter, Act of Parliament, 
deed of settlement or regulation. (6) Directors of a trading 
company have implied powers to borrow money to a reason- 
able amount for the necessities of the company.(c) It has 
been decided that the effect of a company overdrawing its 
banking account is the same as a borrowing by them from 
the bank, and that an overdraft is equivalent to a loan.(d) 
Where directors borrow in excess of the limited power of 
borrowing conferred upon them by the articles of association 
the act is ultra vires the directors only, and may nevertheless 
be ratified by the company, and so become binding upon it. 
Aliter^ if the company's power to borrow is exceeded.(^) 

Liability of Directors, — Directors who in excess of 
their authority borrow money may be rendered liable 
in damages for breach of an implied warranty that they 
possessed the authority to borrow they represented 
themselves as possessing.^/) And the fact that they 

Mnies. Iri'i/iev. Union Bankof Austi'alia^2 App. Caa.366 ; distinguishiDg 
^yal British Bank y. Turquand, infra. 

(a) Brooks v. Blaekhurn Bcnejit Society, 9 App. Cas. 865 j National 
Permanent Benvjit Society, L. K. 5 Ch. 309 ; Cork and Youghal Bailway 
Company, L. R. 4 Ch. 748. 

(J) Baroness Woiloeh v. Biter Bee Company, 10 App. Cas. 369 j Ash- 
bury Company v. Biche, L. R. 7 H. L. 653. 

(r) In re International Life Assurance Company,!,. R. lOEq. 312; 
Ex 2 >orti’ Pitman, 12 Ch. D. 707, 712 ; English Steamship Company v. 
Bolt, 17 Ch. 1). 715 ; General Auction Estate Company v. Smith [1891], 
3 Ch. 432. As to the power of mortgaging by deposit, see ante, p. 168. ' 

(<f) Brooks and Com 2 )anyy. Bla^hirn Benefit Society,^ 
disapproving of Watcrlowy. Sharp L, R., 8 Eq. 601 ; In re Cefn Oilcen 
Mining Company, L. R., 7 Eq. 90. See also Looker v. Wrigley, 9 Q.B. D. 
397 

(e') Irvine v. Union Bank of Australia, 2 App. Cas. 366, 380. See 
also on this subject, Boyal British Bank v. Turquand, b E. & B. 248; 
6 E. & B. 327. 

(/) Bichardson v. Williamson, L. R. 6 Q. B. 276 ; Beattie t. Lord 
Ebury, L. R. 7 Ch. 777, SOO. 



LIABILITY OF DIRECTORS. 


277 


did not know that they were exceeding their authority is 
immateriaL(^) 

But the representation must be as to a matter of factj 
and not of law. (A) 

Three directors of a railway company opened, on behalf 
of the company, an account with a bank, and sent a letter 
signed by the three as directors, requesting the bank to 
honour cheques signed by two of the directors and counter- 
signed by the secretary. The account having been largely 
overdrawn by means of such cheques, the bank sued the 
company, recovered judgment, and issued an elegit. The 
proceeds being insufficient to satisfy the debt, the bank 
filed a bill in equity to make the directors personally liable. 
It was determined that the letter did not make the directors 
personally responsible for the debt, for that, assuming the 
letter to contain a representation that the directors had 
power to overdraw the account, and such representation to 
be erroneous, this was not a misrepresentation of fact 
which the persons making it were bound to make good, 
but only a mistaken representation of the law ; and, more- 
over, that even if it had been such a false representation as 
the directors were bound to make good, the bank would 
have had no claim against them, since it had been able to 
enforce the same remedies against the company as if the 
representation had been true.(/i) 

Two of the directors of a joint stock company, by a letter 
to the company’s bankers, notified that their manager had 
authority to draw cheques on account of the company. 
Such two directors did not form a majority of the directors 
of the company, as required by their Act of incorporation, 
so as to bind the company. Although the company’s 
account was at the time overdrawn, and that fact was 
known to the two directors, the bankers honoured the 
manager’s cheques on the authority so given to them. In 
an action by the bank against the two directors for advances 

FtrhmVi Executors v. Humphreys, 18 Q. B. D. 54. 

T ^ Cli. 777 J L. R. 7 H. L. 102 ; 41 

h, Jtvb. 801, 



278 EELATIONS OF PUBLIC BODIES, ETC., TO BANKERS. 

made on account of the company upon the faith of their 
letter : — Held, that there was an implied warranty on their 
part, and that they were personally liable to the bank to the 
extent of the sums overdrawn by the manager subsequently 
to the date of their letter.(a) 

Trustees^ E.xecutors^ and others. — For the guidance of 
trustees, executors, and other persons filling representative 
characters, in dealing with bankers, and vice versd^ it will 
be useful to state some principles, with brief illustrations. 

A trustee or executor who has deposited trust money in 
a bank pending investment, and not for an undue and 
unnecessary period, will not be liable on failure of the 
bank. But if a trustee or executor has unnecessarily left 
trust moneys in the bands of a banker which he ought to 
have invested, and has paid funds into a bank for the 
purpose of investment, and neglected for some time to 
make inquiries as to such investment, he vsill be liable in 
the event of the bank’s failing, and this notwithstanding 
the usual clause of indemnity against the acts and defaults . 
of others. 

The following cases will help to illustrate these rules, 
though on their perusal it will be seen that the question of 
the trustees’ liability depends entirely on the facts of each 
particular case : — 

A will appointing trustees, duly authorised them to 
invest in parliamentary stocks or funds, or in freehold, 
copyhold, or leasehold hereditaments. 

The will contained a proviso that no trustee should be 
answerable for any banker, broker, or other person in 
whose hands any money might be deposited for safe 

(a) Cherryy. Colonial Banlt of Avstralaftia^'L.'?..Z'?.C.a\ 6 Moore, 

P. C. C. (N.S.) 235, See also Weeks v. Property L. R. 8 C. P. 427 ; 
Richardson v. Williamson^ L. R. 6 Q. B. 276 ; Whitehaven Joint Stock 
Bank v. Reedy 64 L. T. 360 ; Chapleo y. Brvnswick Building Society y 
6 Q. B. D. 696; Cross y. Fishery 65 L. T. 114; MeCollin y. Qilpin, 6 

Q. B. D. 390. 

(5) Fenwick y. ClarkCy 31 L. J. Ch. 728; see Challen v. Shippaniy 
4 Hare, 555; Rehden v. Wesleyy 29 Bear. 213; Matthews v. BrisCy 6 
Beav. 239. 
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custody or otherwise. The trustees left the sum of 500/. on 
deposit at a bank, by way of interim investment, whilst 
they looked for a mortgage, for fourteen months, when the 
bank failed. Upon the question whether the trustees were 
liable for the loss thereby occasioned Held, that fourteen 
months was too long for the trustees to leave trust mone 3 ^s 
on deposit at a bank ; that if after six months they could 
not get a mortgage, they ought to have invested the money 
in consols ; that from the moment they left it too long on 
deposit, they became answerable for the consequences of 

their default, and were, therefore, liable for the sum lost 
to the trust estate. 

The present Lord Justice Kay, in giving judgment in 
this case, said : “ It is extremely difficult in these cases to 
know where to draw the line. Here there is an estate 
producing 700/. a year. A mortgage of 500/. is paid off, 
and the trustees pay that money into a bank for the pur- 
pose of getting another mortgage. The question is whether 
it was within their power, as trustees, to leave that sum in 
the bank for fourteen months. It seems to me that that 
was too long. If after six months they could not get a 
mortgage, they ought to have invested the money in 
consols. Without attempting to draw a hard and fast 
line— for I^ consider that each of these cases must be 
judged on its merits — I say that leaving that money in 

the bank for fourteen months was leaving it there too 
IoDg.”(c) 

A., at his death, had about 2,000/. in the hands of his 
bankers, and his executors paid some moneys, which they 
had received on account of the estate, to their account at 
the same bankers, and drew out such sums as they required 
from time to time. About nine months after his death the 
hankers became bankrupt, having, at that time, a balance 
of about 2,000/. belonging to the estate in their hands, and 
of which the sum of 1,000/. was ultimately lost b}' their 
bankruptcy. The Master, on a reference, found that there 

(<?) Cann v. Cana^ 61 L. T. 770, 



280 


RELATIONS OF PUBLIC BODIES, ETC., TO BANKERS. 


were not any purposes of their trust which rendered it 
necessary for the executors to retain the balance with the 
bankers, but the Court was of opinion that the executors 
were not answerable for the loss.(a) 

Executors of a testator, who died in 1862, had, in 
March, 1865, a balance of nearly 3,OOOZ. at their bankers, 
who had been his bankers for twenty years. The estate 
realized more than 30,000Z., and considerable sums were 
from time to time required to be paid into and out of the 
account, and the balance was larger than it would other- 
wise have been in expectation of a mortgage having to be 
paid ofP, A loss having resulted from the failure of the 
bank, the executors were held not justified in keeping a 
balance of more than 1,000/., and the loss upon the excess 
above that sum had to be borne by them.(5) 

A sole executor and trustee of personal estate of a' 
testator, in trust for his widow for her life, and after her 
death, to pay or otherwise divide it in equal shares 
amongst his children, paid 300/., part of the assets, into 
an old-established bank at Chichester, who had for many 
years been his own bankers, with a direction in writing to 
invest the money in consols in his name for the purposes 
of the trust. Instead of doing so, the bankers, without 
his knowledge, opened a new account with him, in which 
they gave him credit for 300/., the executor and another 
person, his partner, ha-ving a joint account with the bank, 
in which no notice of the 300/. appeared. The executor, 
relying on the investment having been duly made, never 
called for the transfer note, nor made any other inquiry, 
and remained in ignorance that the investment had not 
been made until the bankers became bankrupt, a period of 
nearly five months. The executor proved for the 300/. 
under the fiat, and insisted that he was not bound to 
account for more than the dividend received, alleging that 
the employment of bankers "was the necessary and only 

(a) Johnson y. Newton, 11 Hare, 160. 

(J) Asthury t. Beasley, 17 W. R. 638. 
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course available to a person resident in the country, to 

invest money in the Government funds ; but he was 

decreed to pay the whole 300/. with interest at 4 per cent.(c) 

By a decree made in an administration suit, a contract 

for the sale of property belonging to an estate was to be 

carried out by a trustee, but there were no directions given 

as to the payment or receipt of the purchase money. The 

trustee, with the acquiescence of the solicitor of the testator, 

and others interested under his will, deposited the purchase 

money in a private bank, at interest. The bank afterwards 

failed : it was held, that the trustee was not liable for the 

money so lost ; and he would not have been liable even if 

the money had been deposited so as not to be repayable 
on demand.((i) 


Mixing Trust Property.— li money held by a person in 
a fiduciary character, though not as trustee, has been paid 
by him to his account at his bankers, the person for whom 
he held the money can follow it, and has a charge on the 
balance in the banker’s hands.(^) 

Clapton's Case.(f ) — Where a person who holds money as 
a trustee, or in a fiduciary character, pays it to his account 
at his bankers, and mixes it with his own money, and 
afterwards draws out sums by cheques in the ordinary 
manner, the rule in Clapton's Case^ attributing the first 
drawings out to the first payments in, does not apply ; and 
the drawer must be taken to have drawn out his own 
money in preference to the trust money.(y) But, as 
between two cesiuis que trust whose money the trustee has 
paid into his own account at his bankers, the rule in 
Clayton's Case does apply, so that the first sum paid in 
will be held to have been first drawn out.(A) 


(c) Chtllen ?. Shijipam, i Hare, 556. 

(<0 Wilkes V. Groome^ 3 Drew, 684. 

(fl) In re Hallet^s Estates^ 13 Ch. D. 696, dissenting from Ex parte 
valcy 11 Ch. D. 772. * ^ 

y) 1 Mer. 672. 

Estates, rapra ; Pennell t. BuffelL 4 De G. M. k G 

872, not followed. 

(A) The same, affirmed in Hancock 7 . Smith, 41 Cb. D. 456. In the 
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Where a customer has opened with his bankers separate 
accounts specially headed with the name of the trust to 
which the moneys paid into those accounts belong, the 
bankers are not at liberty, upon the bankruptcy of the 
customer, to apply those moneys in payment of the 
balance due to them upon the customer’s overdrawn 
private account.(a) 

So if an account is opened as an executorship account, 

as may 

be attaching thereto.(6) 

Payment to Tmstees , — One of several trustees cannot, 
unless expressly authorised by the settlement to do so (or 
unless the circumstances are such as to make it impera- 
tively necessary), give a good receipt of capital by himself, 
and his co-trustees must join.(c) 

Formerly at law the signature of a trustee was con- 
clusive evidence that he had received the money ; but in 
equity he was and of course still is permitted to show that 
he merely joined in the receipt for the sake of conformity, 
and that he never in fact received the money.(d) A 
trustee, therefore, may safely permit his co-trustee to 


the bank is affected with notice of all such equities 


verj’ recent case of Tii re Stenninti [1895], 2 Ch. 433, the facts were as 
follows : — A solicitor paid money which he had received for a client to his 
own banking account. From that time up to the death of the solicitor 
there was always to the credit of the account, a balance exceeding the sum 
so paid in. But on many days during that period, the credit balance was 
less than the amount of other clients’ moneyswhich the solicitor had paid in 
subsequently to bis payment of the money of the hrst client and bad not 
withdrawn : — Held, distinguishing Eancoch v. Smith, that the rule in 
Clayton's Case applied, and that the money of the first client most be taken 
to have been drawn out by the solicitor, and, therefore, not to have formed 
part of tbe balance to the credit of the account at the time of his death ; 
and, consequently, that the first client was not entitled to be paid oat of 
that balance specifically. 

(fl) Ex jmrte Kingston, L. K. 6 Ch. 632 ; 40 L. J. Bank. 91. 
ih) Bailey v. Finch, L. R. 7 Q. B. 34 ; 41 L. J. Q. B. 83 ; 20 W. R. 
294. 

(c) Walker v. Symonds, 3 Sw. 63 ; Lee v. Sankey, L. R. 15 Eq. 204 ; 
Luke V. South Kensington Hotel, 11 Ch. D. 121 ; Re Flower and Metro- 
politan Board of Works, 27 Ch. D. 592. As to receipt of incomes, see 
Townley v. Sherhourne, post ; Goughr. Smith, TV. N. (1872), p. 18. 

(ff) Brice V. Stokes, 2 TV. & T. L. Cas. 865 ; Fellows v. Mitchell, 1 P. & 
TV. 81. 
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receive or collect trust moneys.(^) In the case of executors, 
inasmuch as one executor can alone gi^-e !i good discharge, 
it was formerly thought this privilege did not attach, but 
the rule seems now to be as follows : “ If the receipt bo 
given for the purpose of mere form, the signing will not 
charge the person not receiving ; but if it be given under 
circumstances purporting that the money, though not 
actually received by both executors was loider the control 
of bothj such a receipt shall charge ; and the true question 
in these cases seems to be whether the money was under 
the control of both executors.”(/) A trustee is, moreover, 
liable if he permit his co-trustee to 7‘etain trust funds for a 
longer period than necessary.(^) 

By section 20 of the Trustee Act, 1893, it is enacted 
that the receipt in writing of any trustee for any money, 
securities, or other personal property or effects payable, 
transferable, or deliverable to him, under any trust or 
power, shall be a sufficient discharge for the same, and 
shall effectually exonerate the person paying, transferring, 
or delivering the same from seeing to the application, or 
being answerable for any loss or misapplication thereof.(^_) 

Poicer to Authorise Receipt of Monep hy Banker or 
Solicitor , — A trustee may appoint a banker or solicitor to 
be his agent to receive and give a discharge for any money 
payable to the trustee under or by virtue of a policy of 
assurance, by permitting the banker or solicitor to have 
the custody of and to produce the policy of assurance with 
a receipt signed by the trustee ; and a trustee shall not be 
chargeable with a breach of trust, by reason only of his having 
made or concurred in making any such appointinent.(/) 

Nothing in this section shall exempt a trustee from any 
liability which he would have incurred if this Act had not 

(c) Towtilry y. Shvrhuvnu’, Bridg. 35. 

^ Per Lord Kbdesdale, in Joy v, Camphdl, 1 ScL. k L. 341. 

(j?) Brice y. StokcSy supra, 

(A) 66 & 67 Viet. c. 63. As to implied indemnity of trustees, see 
MCtion 24. ’ 

(<) Trustee Act, 1893, s. 17 (2). 
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been passed, in case he permits any such money, valuable 
consideration, or property to remain in the hands or under 
the control of the banker or solicitor for a period longer 
than is reasonably necessary to enable the banker or 
solicitor (as the case may be) to pay or transfer the same 
to the trustee.(a) 

Dmidng of Cheques hj Trustees or Executors^ — Trustees, 
in whose names trust moneys are standing in a bank, 
should not authorise the bank to cash cheques drawn by 
only one of them. (6) 

In the absence of any special direction, the banker is 
entitled to refuse to cash a cheque not signed by all the 
trustees, (c) 

Where executors have opened an account at a bank in 
their joint names, payment of a cheque drawn by one of 
them will be a good payment by the hanker as against the 
others : hut if three executors have an account in their 
names with a banker, and one draws a cheque, it seems 
the bankers may refuse to cash it, if they have received 
notice from one of the others not to part with the 
money.(rf) A banker is not under any obligation to 
ascertain more than that the executor or administrator has 
Q.prmd facie title.(^) 

As has been already stated, an executor placing money 
which he ought to have invested in his banker’s hands 
mixed with his own account, is liable for the amount on the 
failure of the banker.(/) 

The mere fact that an executor has opened an account 
with a banker as executor, does not entitle the banker to 
rank as a creditor upon the testator’s estate in respect of 
an overdrawn balance of the account.(^) 

(fl) Trustee Act, 1893, s. 17 (2) (3). 

(i) See Flower y. Metropolitan Board of Works^ 27 Ch. D. 692. 

(c) See Husband y. Baris^ 20 L. J. C. P. 119. 

(d) Gaunt t. Taylor^ 2 Hare, 413. 

(ff) See 20 & 21 Viet. c. 77, ss. 77, 78. 

(/) Fletcher y. Malker, 3 iliid. 73. 

(y) Farkall y. Farkall, L. R. 7 Ch. 123; 41 L. J, Ch. 146, 
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CHAPTER XXXI. 

LIBEL ON BANKERS. 

Bankers, in partnership, could always join in maintaining 
an action for a libel against them in respect of their busi- 
ness and touching their credit, without disclosing the ratios 
or shares in which each of them was interested in the 
concern ;(A) but until recently only joint damages could 
have been given in such an action, and any separate 
damage for injury caused to any individual partner was 
not recoverable by him. But now, by Order XVL, rule 1, 
of the Judicature Acts, claims by plaintiffs jointly may be 
joined with claims by them or any of them separately 
against the same defendant. Consequently in a case like 
that under consideration, where one partner has suffered 
some especial injury, he may now recover damages in 
respect thereof as w'ell as joint damages with the firm.(/) 

The firm itself, however, cannot recover damages for 
any private injury caused to one of its partners, nor, on 
the other hand, w'here one partner has been libelled qua 
his private capacity, can he recover damages caused to the 
firm. 

To say of a banker that he has suspended payment is 
actionable : for it is saying that he cannot pay his debts ; 
and a temporary inability to pay debts is insolvency ; and 
such action is maintainable, without alleging or showing 
special damage ;(^) and it has been held, that where such 
an imputation has been made against one partner, the credit 

(A) Wai'd V. Smith, 6 Bing. 749; 4 C. & B. 302; Le Faiiu v. Mal- 
oolmgon, 1 H. L. Cas. 637 ; Fvrster v. Zawgon, 3 Bing. 452 ; 11 Moore, 
360 ; J^binson t. Marchant, 7 Q. B. 918 : llaythorn v. Law»u7i, 3 C. & P. 

196. 

(i) See Booth y. Briscoe, 2 Q. B. D. 496 ; 25 W. R. 838 ; Sandes y. 
Wildtmith [18931, 1 Q. B. 771 ; Gort v. Boumey, 17 Q. B. D. 625. 

(A) Forster ?. Lawson, mpra. 
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of the firm is also reflected upon, and that the partner, the 
firm, or both, may sue for damages.(a) 

Plaintiffs should not join where they allege several 
different slanders, some of one plaintiff and some of the 
others. 

H. and Sons were in the habit of receiving in payment 
from their customers cheques on various branches of a bank. 
Having had a squabble with the manager of that bank, H. 
and Sons sent a printed circular to a large number of 
their customers (who knew nothing of the squabble) : H. 
and Sons hereby give notice that they will not receive 
in payment cheques drawn on any of the branches of the ** 
bank. The circular became known to other persons ; there 
was a run on the bank and loss inflicted. The bank 
having brought an action against H. and Sons for libel, 
with an innuendo that the circular imputed insolvency : — 
Held, aflBrming the decision of the Court of Appeal (Lord 
Penzance dissenting), that in their natural meaning the 
words were not libellous ; that the inference suggested by 
the innuendo was not the inference which reasonable persons 
would draw ; that the onus lay on the bank to show that 
the circular had a libellous tendency ; that the evidence, 
consisting of the circumstances attending the publication, 
failed to show it ; that there was no case to go to the jury ; 
and that the defendants were entitled to judgraent.(/-») 

(a) Ilarrinon v. Beri/ifftoii, 8 C. & F. 708. 

(&) Capital and Covntiea Bank v. Henty, 7 App. C. 741 ; 62 L. J. 
Q. B. 232 ; 47 L T. 62. 
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THE bankers’ books EVIDENCE ACT. 

This Act(c) was passed to remove the inconvecience caused 
to bankers by having to produce their books in legal pro- 
ceedings, and to facilitate the proof of the matters and 
transactions therein recorded. (cZ) 

By section 3 a copy of any entry in a banker’s book is 

made receivable in all legal proceedings, and for or against 

anyone, («) as primd fade evidence of such entry and of 

the matters, transactions, and accounts therein recorded ; 

but by section 4 such a copy shall not be so received, 

unless it be first proved that the book was at the time of 

the making of the entry one of the ordinary books of the 

bank, and that the entry was made in the usual and ordinary 

course of business, and that the book is in the custody or 

control of the bank. Such proof may be given by a partner 

or officer of the bank, and may be given orally or by an 

affidavit sworn before any commissioner or person a uthorised 
to take affidavits. 


Proof is further required by section 5 that the copy has 
been examined with the original entry and is correct, and 
such proof shall be given by some person who has examined 
the copy with the original entry, and may be given either 

orally or hy an affidavit sworn before any commissioner or 
person authorised to take affidavits. 


A hanker or officer of a bank is not, in any legal pro- 
ceeding to which the bank is not a party, compellable to 
produce any banker’s book the contents of which can be 
proved under this Act, or to appear as a witness and prove 
the matters, transactions, and accounts therein recorded 
unkss by order of a judge made for special cause (section 6). 

By section 7, on the application of any party to a legal 
proceeding, a court or judge may order that such party be 

W 42 1 43 Viet, c, 11. 

(fi) Warding y.William,UCh.D,m. ^ ^ ' 
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at liberty to inspect and take copies of any entries in a 
banker’s book for any of the purposes of such proceding.(a) 

This order may be made either with or without summon- 
ing the bank or any other party, and shall be served on 
the bank three clear days before the same is to be obeyed, 
unless the court or judge otherwise directs.(^) 

In this Act the expressions “ bank ” and “ banker ” mean 
any person, persons, partnership, or company carrying on 
the business of bankers, and having duly made a return to 
the Commissioners of Inland Revenue ; and also any 
savings’ bank certified under the Acts relating to savings’ 
banks, and also any post office sa^gs’ bank.(c) 

The expression “ banker’s books ” include ledgers, day 
books, cash books, account books, and all other books used 
in the ordinary business of the bank. 

It has been held that the court has power to order 
inspection of entries relating to accounts kept in the names 
of persons other than the parties to the action.((i) 

If the banker does not choose to follow out the provisions 
of the Act he is left with the old burden of personal 
attendance and production of the books. If the banker will 
not attend or supply the copies required at the trial he must 
be subpoenaed to produce the books as before the Act.(^) 

(a) Great caution should be exercised by the court in acting under this 
))owcr (per Lord UowEN in A rnott v. Jlayes, ante). Certainly the case of a 
defendant seeking to justify a libel alleging the financial unsoundness of 
the plaintiff’s position, and for that purpose taking out a summons for an 
order to inspect and take copies of the plaintiff’s banking account, is not 
one in which the discretion should be exercised, Emmoty. Star Newspciper 
Company, ante) ; nor will the application be granted where its object is to 
obtain inspection of the parts of the pass book which the plaintiff has 
sealed up and sworn to be irrelevant. Parnell v. Wood, ante. Sec also 
Perry v. Phonphor Bronze Company, 71 L. T. 854 ; 14 Rep. 351 ; The 
Staffordshire Tramway Company v. Ebbsmith [1895], 2 Q. B. 669. 

(b) An order giving liberty to inspect a banker’s books and to take 
copies of entries may be made cx parte and without evidence; though 
generally it is better that notice of the application should be served on the 
person whose account is to be inspected, and the court may require evidence 
of the bond /rV/r« of the application and the materiality of the inspection. 
Arnotty. Hayes, ante. In proceedings in England a judge may order 
inspection of banker’s books in Scotland. Kissam v. Link [1896], 1 Q. B. 674. 

(c) Section 9. This section further deals as to the manner of proving 
that the return has been made, that the savings’ bank is duly certified, and 
that a bank is a post office savings’ bank. 

((f) Howard v. Beall, 23 Q. B. D. 1. 

(e) Per Lord Colbbidgb in Emmett y. Star Newspaper Company, ante. 
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CHAPTER XXXIIL 

CRIMINAL LIABILITY OP BANKERS. 

A CLEAR opinion was expressed by two judges in a case 
already referred tOj(/) that a banker who negotiated bills 
intrusted to his care, knowing himself to be on the eve 
of bankruptcy, would (notwithstanding that it was the 
usage of the county of Lancaster amongst bankers) run 
great hazard of incurring the penalties enacted in 52 Geo. 3, 
c. 63, a statute passed to prevent the embezzlement of 
securities for money deposited for safe custody or for any 
special purpose with bankers. That statute is now 
repealed ; but similar provisions were first substituted by 
the 7 & 8 Geo. 4, c. 29, ss. 49, 50, and by the 20 & 21 
Viet. c. 54, which were subsequently consolidated iu 1861 
in one statute. 

The consolidating enactment, 24 & 25 Viet. c. 96, s. 75, 
is as follows : — 

As to Frauds hy Agents, Bankers^ or Factors, — Whoso- 
ever, having been intrusted, either solely or jointly with 
any other person, as a hanker, merchant, broker, attorney, 
or other agent, with any money or security for the payment 
of money, with any direction in writing, to apply, pay, 
or deliver such money or security, or any part thereof 
respectively, or the proceeds or any part of the proceeds of 
such security, for any purpose, or to any person specified 
in such direction, shall, in violation of good faith and con- 
trary to the terms of such direction, in anywise convert to 
his own use or benefit, or the use or benefit of any person 
other than the per.son by whom he shall have been so 
intrusted, such money, security, or proceeds, or any part 
thereof respectively ; and whosoever, having been intrusted 

(/) Thompson y. Giles, 2l B ic C. 422, 434, ante, p. 138. 
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either solely, or jointly with any other person, as a hanker ^ 
merchant, broker, attorney, or other agent, with any chattel 
or valuable security, (a) or any power of attorney for the 
sale or transfer of any share or interest in any public stock 
or fund, whether of the United Kingdom or any part 
thereof, or of any foreign state, or in any stock or fund of 
any body corporate, company, or society, for safe custody, 
or for any special purpose, without any authority to sell, 
negotiate, transfer, or pledge, shall, in violation of good 
faith, and contrary to the object or purpose for which such 
chattel, security, or power of attorney shall have been 
intrusted to him, sell, negotiatoj transfer, pledge, or in any 
manner cou^ ert to his own use or benefit, or the use or 
benefit of any person other than the person by whom he 
shall have been so intrusted, such chattel or security or 
the proceeds of the same, or any part thereof, or the share 
or inteiest in the stock or fund to which such power of 
attorney shall relate, or any part thereof, shall be guilty 
of a misdemeanor, and, being convicted thereof, shall be 
liable, at the discretion of the court, to be kept in penal 
servitude for any term not exceeding seven years, and not 
less than three(/') years, or to be imprisoned for any term 
not cxccedin^ t\^ o years, with or without hard labour. 

But nothing in this section contained, relating to agents, 
shall affect any trustee in or under any instrument whatso- 

(fl) By section 1, the tenn “ valuable scenrity ” is defined to include any 
order, Exchequer acquittance, or other security whatsoever, entitling or 
evidencing the title of any person or body corporate to any share or 
interest in any public stock or fund, whether of the United Kingdom or 
of Great Britain, or of Ireland, or of any foreign state ; or in any fund 
of any body corporate, company or society, whether within the United 
Kingdom or in any foreign state or country ; or to any deposit in any 
bank, and also any debenture, deed, bond, bill, note, warrant, order, or 
other security whatsoever, for money or for payment of money, whether of 
the United Kingdom, or of Great Britain, or of Ireland, or of any foreign 
state ; and any document of title to lands or goods. A document which Ls 
a complete bill of exchange in all respects except that it wants the signature 
of the drawer, is, when in the hands of the intended drawer, a security for 
the payment of money within the 75th section. R. v. Row'erman 118911. 
1 Q.B. 112; 60L.J. M. C.13. '■ 

(Ji) The minimum term of penal sernlnde imposed by this section was, as 
stated in the text, three years ; by 27 & 28 Viet. c. 47, s. 2, it was increased 
to five years, but again reduced to three by 54 & 56 Viet. c. 69. 


AS TO FRAUDS BY AGENTS, BANKERS, OR FACTORS. 


291 


ever, or any mortgagee of any property, real or personal, 
in respect of any act done by such trustee or mortgagee, 
m relation to the property comprised in or affected by any 
such trust or mortgage ; nor shall restrain any hanhr, 
merchant, broker, attorney or other agent from receivino- 
any money which shall be or become actually due and 
payable upon or by virtue of any valuable security, 
according to the tenor and effect thereof, in such manner as 
he might have done if this Act had not been passed ; nor 
from selling, transferring, or otherwise disposing of any 
securities or effects in his possession, upon which he shall 
have any lien, claim or demand, entitling him by law so to 
do, unless such sale, transfer, or other disposal shall extend 
to a greater number or part of such securities or effects than 
shall be requisite for satisfying such lien, claim, or demand. 

By section 76, whosoever, being a hanker^ merchant, 
broker, attorney or agent, and being intrusted, either solely 
or jointly with any other person, with the property(c) of 
any other person for safe custody, shall, with intent to 
defraud, sell, negotiate, transfer, pledge, or in any manner 
convert or appropriate the same or any part thereof to or 
for his own use or benefit, or the use or benefit of any 
person other than the person by whom he was so intrusted, 
shall be guilty of a misdemeanor, and liable to the same 
punishment as under section l^.{d) 

As to the interpretation of the expression “ intrusted 
with property, &c., for safe custody” under this section, 
the following cases are of interest : — 

Trust money had been invested on mortgage, which was 
paid off and the money left in the hands of the defendant, 

(«) By section 1, the term “ property ” includes every doscrijition of real 
and personal property, money, debts, legacies, and ail deeds and instruments 
relating to or evidencing the title or right to any property, or giving a right 
to recover or receive any money or goods, and not only such property as 
Bhall have been originally in the posscftsion or under the control of any 
party, bat also any property into or for which the same may have been 
converted or exchanged, and anything acquired by such conversion or 
exchange, whether immediately or otherwise, 

(<0 This misdemeanor and that mentioned in section 75 are not triable 
at quarter sessions : 24 & 25 Viet. c. 96, «. 87. 
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the solicitor to the trust, who wrote to the person beneficially 
interested: — “K.’s money was paid on 6th April, Let 
me know how you would like it invested, whether in the 
funds or on mortgage.” The answer dated 9th April 
was : — “ Will consult G. at once about the money, and let 
you know. I do not wish it placed in the funds. I am 
very glad it is paid over, and hope it will be well secured 
this time.” At or very near the date of these letters it was 
clear that the defendant had fraudulently appropriated the 
money to his own use. It was held that this was a 
fraudulent conversion to his own use of property intrusted 
to the defendant for safe custody within this section.(£i) 
But where a solicitor was intrusted by a client with money 
to invest on mortgage on the client’s behalf, and he, 
instead of doing so, fraudulently appropriated the money 
to his own use, it was held that he was not intrusted with 
such money for “ safe custody ” within this section.(6) 

By section 85, nothing in these sections shall enable or 
entitle any person to refuse to make a full and complete 
discovery by answer to any bill in equity, or to answer any 
question or interrogatory in any civil proceeding in any 
Court, or upon the hearing of any matter in bankruptcy or 
insolvency, and no person shall be liable to be convicted 
by any evidence whatever in respect of any act done by 
him, if he shall at any time previously to his being charged 
with such offence have first disclosed such act on oath, in 
consequence of any compulsory process of any Court of 
Law or Equity, in any action, suit or proceeding, which 
shall have been bond fide instituted by any party aggrieved, 
but he is not now excused by reason of his having first 
disclosed the same, in any compulsory examination or 
deposition before any Court on the hearing of any matter 
in bankruptcy or insolvency. A statement or admission 
made by any person in any such compulsory examination 

{a) Jl. T. Fullagar, 14 Cox. 370 (C. C. R.). 

(/>) R. V. KewTiian, 8 Q. B. D. 706 ; 61 L. J. M. C. 87. See also B, 7. 
0>opc}\ L. R. 2 C. C. R. 123 ; R. v. Tatloch, 2 Q. B. D, 167. 
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in bankruptcy is not, however, admissible in evidence 
against him in respect of misdemeanors referred to in 
section 85.(c) 

By section 86, nothing in these sections contained, nor 
any proceeding, conviction or judgment, to be had or 
taken thereon against any person under any of the said 
sections, shall prevent, lessen or impeach any remedy at 
law or in equity, which any party aggrieved by any offence 
against any of the said sections might have had if the Act 
had not been passed ; but no conviction of any such offender 
shall be received in e\ddence in any action at law or suit 
in equity against him ; and nothing in these sections 
contained shall affect or prejudice any agreement entered 
into or security given by any trustee, having for its 
object the restoration or repayment of any trust property 
misappropriated. 

The liabihty affecting directors for making false reports 
of the solvency of their banks, and the prosecution and 
punishment of delinquent directors, officers, and managers 
of insolvent banking companies on winding-up, will form 
the subject of a separate consideration. 

(c) 63 & 64 Viet. c. 71, s. 27. This alteration in the law lias rendered 
comparatively unimportant, the cases of R. v. Stmhan and Othcru, 7 Cox 
t. C. 85 ; and R.y. Sheen, L. J. M. C. 91 ; and they have, therefore, 
been eliminated from the text of the present edition. The latter case may 
however, be an authority a.s to what is a “ first disclosure " under the part 
ot section 85 which is still unrepealed, but the case was decided on the 
repealed portion of the section. 
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CHAPTER XXXIV. 

DISCOUNTS. 

Much of the business of bankers consisting in the dis- 
counting of bills of exchange, it is necessary to state some 
points of the law affecting this matter. 

The rule has been stated, that if a person holding a bill 
of exchange delivers it to a banker to be discounted, or if, 
by the course of deahng between the customer and the 
banker, bills received by the latter, on account of the 
former, are considered by l)oth parties as cash, minus the 
discount, so that the customer is at liberty to draw on the 
banker, as against those bills, beyond the amount of actual 
cash that may be standing to his account in the books, 
then, in the event of the bankruptcy of the banker, the 
assignees of the bankrupt are entitled to the bills. For 
where the banker discounts a bill for a customer, giving 
him credit lor the amount of the bill, and debiting him 
with the discount, there is a complete purchase of the bill 
by the banker, in whom the whole property and interest in 
it vest, as much as in any chattels he possesses, (a) 

Therefore, discounting in this way makes the banker the 
purchaser of the hill. 

If, moreover, a person discounts bills with his bankers, 
and receives as part of the discount other bills not indorsed 
by the bankers, and these latter bills turn out to be bad, the 
bankers are not liable ; for, having taken them without 
indorsement, the holder takes the risk on himself, inasmuch 
as the bankers, by not indorsing them, have refused to 
pledge their credit to their validity, and the transferee 
must be taken to have received them on their own credit 
only.(Z<) 

(ff) Cantairs v. Bates, 3 Camp. 301. See Eic parte Wakejield, 1 Rose, 
242 ; Thompson v. Giles, 2 B, & C. 422, and ante, p. 135. 

{h) Fydcll T, Clark, 1 Esp. 447 ; Emly y. Lye, 16 East 7 j Bank of 
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So a banker discounting a bill, wbetber for a customer or 
for a stranger, there being no indorsement by the customer 
or stranger, and the bill not being given in payment of un 
antecedent debt, is a mere purchaser, and, on the bank- 
ruptcy of the acceptor, has no recourse against the party 
from whom he took it.(c) 

A manager of a banking company had permission to 
carry on his separate trade ; as a trader, he dealt >vith the 
company on the terms usual between banker and customer, 
and being possessed of certain bills in his character of 
trader, drawn and accepted by firms of good reputed credit, 
he deposited them without indorsing them, and obtained an 
advance upon them, his account at the time being already 
slightly overdrawn ; it was held that this transaction was 


a loan, and not a discount, and upon the bankruptcy of 
the drawers and acceptors, the manager was held bound 
to make good the loss to the bauk.(^Q 
Bankers discounting a customer’s bills at a time when 


his account is largely overdrawn, and carrying the amount 
to the credit of his account, are holders for value, though 
no money actually pass.(^) 


Presumption in favour of Bankers . — Bankers discounting 
bills will primd facie be taken to have discounted them 
in good faith. Thus, where a clerk was sent by his 
master, a customer of a bank, to ask for discount of a 
bill, but with orders to tell them, when he asked for it, 


Erwlaiid y. Newman, 1 Ld. Ra)Tn. 442 ; Ex parte Blachhunu- 10 Ves 20C- 
and eee Ex parte Egyptian Company, 4 Cli. App. 125. ’ 

Newman, 1 Ld. Kaym. 442 ; 12 ilocl. 241 • 
Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), .s. 58. 

(d) Watkin v. Camjjbcll, 1 Jur. (N.8.) 131. 

(e) In re Carew, 31 Bcav. 39. For cases supporting the rule that a 
fluctuating balance may be a valuable consideration for a bill, see Peaxe v 
Bimt, 10 B. & C. 122 ; Richards v. Macey, 14 M. k W. 484. The onus 
01 provmg such a consideration is upon the payee, la re Rous L li 
W Eq. 467 ; 89 L. J. Ch. 655. When a customer pays a cheque to his 
banker, intending that it should at once be placed to liis credit, and it is so 
placed, the bankers become immediately holders of the cheque for value 

customer’s account is not overdrawn. Ex parte Richdale 
W Ch, D. 409 : see also National Bank v. Silke ri8911, 1 Q B 435- 

Moyal Bank of Scotland y. Tottenham lib ’ 
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the particulars of an arrangement between the holder and 
his master, the Court would not presume that the clerk told 
the bankers (who discounted the bill) those circumstances, 
but, on the contrary, presumed that they bond fide discounted 
the bill without notice of those circumstances, in the absence 
of proof to the coutrary.(a) But when A. fraudulently 
obtiiined possession of the acceptances of B., and got them 
discounted, and carried to his account by a banking com- 
pany to which he was largely indebted at the time, and 
oi which he was a director and local manager, it was held 
that the bank had notice, and could not be considered 
bond fide owners because of their connexion with A.(6) 

Mutual Credits in Bankruptcy .{c ) — Where bills are 
deposited with a banker for a specific purpose he is not 
entitled to set off a debt due to him from the bankrupt 
against the trustee claiming the bills.(f^) But a debt 
payable in fuiuro may be set off against a debt payable 
in presenti. 

The defendants, who were bankers, had, previously to 
the 24th October, 1842, discounted bills to a large amount 
for certain customers, who became bankrupts on that day, 
at which time the defendants had in. their hands a balance 
of 179Z. 19s. IXd, belonging to them, The biUs were 
indorsed by the bankrupts in blank, and two of them were 
paid by the acceptors before the bankruptcy ; the others, 
far exceeding in amount the 179/. 19s. Hi., did not 
become due until the 16th November, and on other 

(a) Middlcfm v. Earned, 18 L. J, Ex. 433. 

(J) In re Carew, 31 Beav. 39. 

(r) The Bankruptcy Act, 1869 (32 & 33 Viet. c. 71), introduced a 
set-off not only in respect of mutual debts and credits but also in respect 
of mutual dealings, and this is re-enacted under the Act of 1883 (46 & 47 
Viet. c. 62, s. 38). See Mersey Steel Company t. Naylor, 9 Q. B. D. 
648. 

{d) Young v. Banli of Bengal, 1 Moore, P. C. 150 ; see Buchanm t. 
Findlay, 9 B. & C. 738 ; Naoroji v. Chartered Bank of India, L. R. 3 C. P. 
444 ; London, Bombay, and Mediterranean Bank t. Narravmy, L. R. 16 
Eq. 93 ; Astley v. Gurney, L. R. 4 C. P. 714 ; McKinnon v. Armstrong, 

2 App. Cas. 631 ; Ex parte Bolland, 8 Ch. D. 226 ; Elliott V. TurguarM, 

7 App. Cas. 79. 
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sabsequent days. The action, which was for money lent, 
was commenced on the 2nd November, 1842, and on the 
8th of the same month the defendants proved against the 
bankrupt’s estate for the whole of the bills except the two 
which had been paid, deducting the balance of 
1791. 19s. lid. : Held, that the defendants, as endorsees 
of the biU, were entitled to set them off in the action.(s) 

But ^ in order to constitute a mutual credit or dealing, 

the claims on each side must bo such as result in pecuniary 
]iabilities.(/) 

A person is not entitled under section 38 of the Bank- 

rnptcy Act of 1883, to claim the benefit of any set off 

against the property of the debtor in any case where he 

had at the time of giving credit to the debtor notice of an 

act of bankruptcy committed by the debtor and available 
against bim.(^) 


Ee-dkcountintj.—A customer drew a bill, which was 
accepted, payable at his bankers’ ; he discounted it with 
the bankers, indorsing it to them ; they re-discounted and 
indorsed it to a third person. 

On the maturity of the hill it was presented by the 
holder at the bank, along with other bills payable there, 
all indorsed by the bankers. All these were paid without 
any indication whether the bankers paid as indorsers or as 
agents for the acceptors. The account of the acceptor of 
this bill was overdrawn at this time, and he stopped pay- 
ment the same day. 

Next day notice of dishonour was given by the bankers 
to the customer, and he was debited with the amount of it. 

It was left to the jury to say whether the bankers paid 
as indorsers on their own account, or as agents of the 
aweptor. The jury found that they paid in the former 
character, which was tantamount to finding that the bill 

(e) AUager r Cierrie, ]2 M. & W. 761 j 13 L. J. Ex. 203. 

18 Q B ^ Taunt. 499 ; Eberler Sotcl Company ?. Jonas, 

0) See farther “ Robsou on Bankruptcy ” (7th edit.), p. 364, et seq. 
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was dishonoured, and they had a verdict. The Court 
held the bankers to have had a right to pay as indorsers, 
reserving to themselves time to inquire whether they 
would honour the bill or not, and that there was no 
obligation on them to inform the holder in what capacity 
they paid.(a) 

Accommodation Bills , — Where bankers discount for a 
customer, the drawer, a bill accepted for his accommoda- 
tion, which is dishonoured, and after that event, have notice 
that it was an accommodation bill, and are requested by 
the customer not to apply to the acceptor, to which they 
assent, and afterwards the customer’s account with them 
shows a balance in his favour to a larger amount than the 
bill, the bankers are bound to discharge the bill out of 
the balance, and cannot keep it as a security for the fluc- 
tuating balance which might ultimately become due to 
them, and, therefore, if they sue the acceptor they will be 
nonsuited.(6) 

It makes no difference that after the balance has been 
in his favour, as above stated, the customer becomes greatly 
indebted to the bank, and fails before action. (6) 

Death of Drawee, — Bankers, having discounted for a 
customer (who did not indorse) a bill drawn by B. on A., 
another customer, and accepted by him, payable at the 
bankers’ house, on the morning of the day on which it 
became due, wrote it off in A.’s account to his debit, having 
at that time in their hands 1,421^. to his credit. The bill 
was for 467/. A. was at this time dead, but this was 
unknown to the bankers at the time they debited A. 

(ff) Pollard V. Ogden, 2 El. & Bl. 459 ; see Attenborough y. Mackenzi^^ 
25 L. J. Ex. 244. 

(5) Marsh v. Eoulditcli, Chitty on “ Bills,” 283, n. (10th edit) ; 
compare Havmersley v. Knowlys, 2 Esp. 665. As to what amounts to an 
accommodation bill, see In re London, Bombay, 4'C., Bank, L. R. 9 Ch. 
686 ; 48 L. J. Bank. 683 ; Oriental Financial Corporation v. Overend, 
L. U. 7 Ch. 142 ; Ex parte Swan, R. 6 Eq. 366 ; Bills of Exchange 
Act, 1882, 8. 28. 
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The bankers were held to be entitled, when^^^dnike High ' 
became due, to reimburse themselves out of the Kas 

funds in their hands, having no notice of the dcath.(?)^^ ^ , 

SrlnajW# 

ConiitionoX IndonemenU.—^^ section 33 of the Bills 
of Exchange Act, 1882, where a bill purports to be 
indorsed conditionally the condition may be disregarded 
by the payer, and the payment to the indorsee is valid, 
whether the condition has been fulfilled or not. 

The law as it stood prior to the Act of 1882 has been 
altered by this section, it being formerly held that when 
a bill was conditionally indorsed the acceptor paid it at 
his peril, if the condition had not been fulfilled,(^/) < ’ i 

It has been questioned whether it is allowable by th^ 1.. 
custom of merchants to indorse a bill of exchange wit$ a , 

condition which restrains the indorsee from indorsing o^^r^^^ ^ ^ 
in a certain event, (tf) 

^sirictive Irulorsements.—kn indorsement is restrictive 
which prohibits the further negotiation of the bill, or which 
expresses that it is a mere authority to deal with the bill 
as thereby directed, and not a transfer of the ownership 
thereof, as, for example, “Pay D.only,” or “ Pay D. for the 
account of X.,” or “ Pay D., or order for collection.”(/) 

The payee or indorsee of a bill of exchange having the 
absolute ownership in, and the power of disposal over it, 
has, likewise, the power of limiting its payment to whom 
he pleases, and of designating the purpose for which 
such payment shall be applied, and so to restrain its 
negotiability.^^) Some considerable difficulty frequently 
arises in deciding w'hat does and what does not amount 
to a restrictive indorsement. An indorsement to “ A.,” 
without mentioning “ or order,” will not amount to a 
restrictive indorsement, nor prevent the bill from being 


18M ^ 93. Sec BilJs of Exchange Act, 

yl Y. Kenningtm, 4 Taant. 30. 

r/S SST®* ® Q* 24 ; 14 L. J. Q. B. 313. 

Yl Exchange Act, 1882, b. 35. 

\g) mvi V. East Lidia Conipanij, 2 Burr. 1227 ; 1 W. BJ. 2%. 
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negotiated, for, tlie Courts leaning strongly in favour of 
the negotiability of a bill, nothing short of express words 
or necessary implication will have that effect.(a) Besides 
the words given by way of example in the Act, “ Pay the 
money to my use,” Pay the contents to my use,” “ Pay D., 
or order for my use,” are all restrictive indorsements.(^) 

The words, “ the within must be credited to B., value 
account,” have been held to constitute a restrictive in- 
dorsement, (c) but not the words “ Pay D., or order value 
in account with H. C. D.”(^C 

A restrictive indorsement gives the indorsee the right 
to receive payment of the bill and to sue any party thereto 
that his indorser could have sued, but gives him no power 
to transfer his rights as indorsee, unless it expressly 
authorises him to do so.(^) 

Where a restrictive indorsement authorises further 
transfer, all subsequent indorsees take the bill with the 
same rights and subject to the same liabilities as the first 
indorsee under the restrictive indorsement. 

So, whore a bill of exchange was indorsed by the payee 
generally to A., and by him to B., in these words, “ Pay 
to B. or his order for my use,” and B. applied to his 
bankers to discount the bill, and they, without making 
any inquiry, did so, and applied the proceeds to the use of 
B., it was held that the indorsement was restrictive, and 
that the property in the bill remained in A., and that he 
was entitled to recover the amount of the bill from the 
bankers.(/) 

Capacity of Persons to mcur Liability on Bills . — By 
section 22 of the Act of 1882, the capacity to incur liability 

(а) Achcson y. Fountain, 1 Str. Rep. 657 ; Edie t. East India 
Company, ante. By section 8 (4) a bill is considered to be payable 
to order which is expressed to be payable to a . particular person, and 
does not contain words prohibiting transfer or indicating an intention 

that it should not be transferred. 

(б) See examples given in Chalmers on Bills,” p. 113. 

(c) Ancher v. Bank of England, Doug. 637. 

(rf) Buckley v. Jackson, L. R. 3 Ex. 135. 

(e) Section 35 (2). 

(/) Sigourney v. Lloyd, 8 B. & C. 622, 
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M a party to a bill is co-extensive with capacity to contract. 
Provided that nothing in this section shall enable a 
corporation to make itself liable as drawer, acceptor, or 
indorser of a bill, unless it is competent to it so to do 
Tinder the law for the time being in force relating to 

corporations. 

Where a bill is drawn or indorsed by an infant, minor, 
or corporation having no capacity or power to incur 
liability on a bill, the drawing or indorsement entitles the 
holder to receive payment of the bill, and to enforce it 
against any other party thereto.(^) 


^ Signature essential to Liability on No person is 

liable as drawer, indorser, or acceptor of a bill who has not 
signed it as such : 

Provided that — 

Whore a person signs a bill in a trade or assumed 

name, he is liable thereon as if he had signed it in his 
own name.(/i) 

^ The signature of the name of a firm is equivalent to the 
signature^ by the person so signing of the names of all 
persons liable as partners in that firm. (Section 23 of 
Bills of Exchange Act, 1882 .)(z) 


^ Indorsement per Procuration.— k signature by procura- 
tion operates as notice that the agent has but a limited 
authority to sign, and the principal is only bound by such 

signature if the agent in so signing was acting within the 
actual limits of his authority. (Q 

^ Where a person without any authority in that behalf 
Signs a bill in the name of another person, whether simply 


(>) See 7 & 8 Viet c. 32, fls. 10,11,28 ; explained by 17 & 18 Viet e 88 

bm or note ’ “P or 


(A) Lmdu$j. Bradwell, 6 C. A B. p. 5DL 
o Pricer, 6 Ch. D. 458. 

r S jf ap. tea ' Cb. 4eo ; 
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or by <a procurative signature, he is not, except in cases 
falling under section 42 of the Companies Act, 1862, 
liable on the bill, (a) unless the alleged principal is a 
fictitious or non-existent person. (/>) He may, however, 
be sued on an implied warranty that he had the authority 
to sign he represented himself as having ;(c) or, if he knew 
that he had no authority, an action for false representation 
will lie against him. 

A bill of exchange payable to order and addressed to the 
B. and I. Company, which was incorporated under local 
Acts and had no power to accept bills, was accepted by the 
defendants, -who were two of the directors of the company, 
and also by the secretary, as follows ; — Accepted for and 
on behalf of the B. and I. Company, G. K., F. S. P. direc- 
tors ; B. W. secretary.” The bill was so accepted and 
given by the defendants to the drawer, the engineer of the 
company, on account of the company’s debt to him for 
professional services, and although he was told by the 
defendants that they gave him the bill on the under- 
standing that he should not negotiate it, but merely as a 
recognition of the company’s debt to him, as the company 
had no power to accept bills, yet the defendants knew that 
he would get it discounted, and they meant that he should 
have the power of doing so. The bill was indorsed by the 
drawer to the plaintiffs for value, and without notice of 
the understanding between him and the defendants : — 
Held, affirming the decision of the Queen’s Bench Division, 
that the defendants were personally liable, as by their 
acceptance they represented that they had authoriiy to 
accept on behalf of the company, which being a false 
representation of a matter of fact and not of law, gave a 
cause of action to the plaintiffs, who had acted upon it.(d) 

(ff) Polhill T. Walter, 3 B. & Ad. 114 ; section 23 (1). 

(5) Section 23 (1). 

(c) Eelner t. Baxter, L. R. 2 C. P. 174 ; Polhill v. Walter, mpra; 
Colloi y. Wright, 27 L. J. Q. B. 216. To sign the name of another person 
to a bill perproc., is made a forgery by 24 & 26 Viet. c. 98, s. 24, if done 
withont authority and with intent to d^and. 

(d) West London. Commercial Bank y. Eitson, 13 Q. B, D. 360. 
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mere an agent accepts or indorses per proc., the taker 

ot the bill or note so accepted or indorsed is bound to 

inquire as to the extent of the agent’s authority. Where 

an agent has such authority his abuse of it does not affect 
a bond fide holder for value.(^) 


Agents.~^y section 26 of the Bills of Exchange Act, 

1882, it IS provided that where a person signs a bill as 

drawer, indorser, or acceptor, and adds words to his 

si^ature, indicating that he signs for or on behalf of a 

principal, or in a representative character, he is not 

personally liable thereon ; but the mere addition to his 

signature of words describing him as an agent, or as 

fiUmg a representative character, does not exempt him 
from personal liability. 

In determining whether a signature on a bill is that of 
the principal or that of the agent by whose hand it is 
written, the construction most favourable to the validity 
of the instrument shall be adopted. 

Therefore, such words following a signature, as “ executor 
(/) “ manager (or directors) of the A. company, ”(^) 

‘ agent, ”(/i) will not free the person signing from liability 
on the bill, for they are merely words of description. 

A man,” said Lord Ellenborough, in Leadhitter v. 

FaTroio,{i) ‘^who puts his name to a bill of exchano-e 

thereby makes himself personally liable under it, unless he 

states upon the face of the bill that he subscribes for another, 

or by^ procuration of another, which are words of 

exclusion ; unless he says plainly ‘I am the mere scribe,’ 
he is liable.” 


Forged or umuthorised Signature . — By section 24 it is 
further provided, subject to the provisions of the Act, 
that where a signature on a bill is forged or placed thereon 


Quebec 

4 De G. & J. 24. 

I /I 1 i 1 Ji wm ^ J . . . - 4 yi ^ ^ ^ _ 


(ff) y. San&en, 16 L. T. (N.s.) 662. 

K 30 L. J. Ex. 273. 

m K M Jr o 


B M. & 8., at p. 349. 
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without the authority of the person whose signature it 
purports to be, the forged or unauthorised signature is 
wholly inoperative, and no right to retain the bill or to 
give a discharge therefor, or to enforce payment thereof, 
against any party thereto, can be acquired through or 
under that signature, unless the party against whom it is 
sought to retain or enforce payment of the bill is precluded 
from setting up the forgery or want of authority. 

Provided that nothing in this section shall affect the 
ratification of an unauthorised signature not amounting to 
a forgery.(a) 

Bankers^ Commission , — With regard to commission, it 
seems obvious, and has been expressly laid down, that a 
banker is as much entitled to his commission for his trouble 
in transacting money negotiations, as a factor for his 
trouble in effecting sales ; commission is a lawful charge, 
provided it is reasonable and usual, (Z») this last fact being 
a question for the jury.(c) Commission may also be 
charged for the trouble of obtaining the acceptance and 
payment of bills.(rf) 

Charging commission for collecting bills does not impose 
upon the bankers a liability to give notice of dishonour in 
case the bills are not paid on presentment.^^) 

(fl) In The London Bher Plate Bank v. Bank of Liverpool [1896], 

1 Q. B. 7, it was held that when a bill is paid and the money received in 
good faith, the money so paid cannot be recovered from the holder, if sneh 
an interval of time has elapsed that the position of the holder may have 
been altered, although the indorsements on the bill prove to be forgeries. 
See section 51 (2) ; section 55 (2), as to estoppel ; and see sections 60, 80, 82, 
as to protection of bankers paying drafts or collecting crossed cheques. 
See section 7 (3) as to fictitious payees, and Clntton v. Attenborough 
[1895], 2 Q. B, 306 ; and section 25 in respect of procurative 
signatures. 

(&) Curtis V. Livesey, cited 4 M. & S. 197; Ex parte Owyn, 2 
Deac. &: C. 12 ; Winch v. Fenn, 2 T. E. 62, n. 

(e) Masterman v. Cowrie, 3 Camp. 488 : Carstairs v. Stein, 4 M. & S. 
192 ; Hammett 1 . Yea, I B. & B. 144. 

(d) Baynes v. Fry, 16 Ves. 120. 

(e) In the case of Ashworth v. Miller, tried before Mellob, J., 
and a special jury at Manchester, 22nd March, 1863, it appeared that it 
was an action brought to recover from the defendant, as the public oflBcer 
of the Manchester aud Liverpool District Bank, the value of a bill of 
exchange for 2722. 9«. 6(f., which had been handed to them by the plaintiff 
for collection, and of the dishonour of which they had not given him due 


bankers’ commission. 


® inclorseiu It appeared 

that the plaintiff was a cotton-waste dealer and spinner at Itochdalc and 

the banking company had a branch bank therl with a mana4r ?n 

September, 1864, the plaintiff took the bill from Pielden and Ylioch 

ThLi!li f-'S the difference 

The plaintiff kept no account with the bank, but had been in the habit for 

for which the batik QhaAd 
If w proceeds. The bill became due on Uie 

24th of ^o\ ember 1804, and on the 18th of Novemlier the plaintiff left it 

On the 30th of November, the plaintiff called again at the bank and 

A- plaintiff, on the .same day, apnlyinQ- to 

It ‘ disclaimed all liability on account of the dekv^nd so 

did the previous indorsers upon being applied to. The defence on the nart 
l>aiik was that they never gave notice of dishonour to casual 
Tff who were told to call on the day the bill would be returned and 
that euch was the custom and usage of bankers ; and, moreover that in thr. 

plaintiff had actually been told to call on’thc 26th of 
November and that it was his neglect that he did not call on that day 
The plaintiff denied that he had been told to call either on that occasion or 

of nTnirtTjh f ??V“7 returned a verdict for the defendant, as they were 

1’?^ established their case on the ground of general 

“Treatise on Banks andTank 
in„ makes the following pertinent ob.«orvations on the subject of binkcrs 
charging commission for the collection of mercantile paper ■—“ Some 

uS " commission C' collection 

where the buslne^s is required to be done in distant places. Sometimes 
they do It wuhout charge, trusting to the indirect prolits and adTiVk^os 
which may he expected to accrue by reason of tbe^chance of the money 
being left uncalled for during a few days following its actual receipt and 
their consequent use of it for that time, or from the hope of aT a ting 

ev rZrT I’y offering such fLilitics without 

extra charges. These motives of self-interest, which must always be siio- 

posed to intiucnce the bank, when it consents to collect without direct 

nidertaking to collect, and prevent the liaiik from availing itself of the 
plea that its contract was widioiit consideration.” \Vith respect to the 
obligation of CO lection undertaken by bankers, Mr. Morse, in a previous 
part Of his work, p. 322, says Collection upon notes, drafts ^bills of 
exchange, and ,n short upon every species of business paper is a du v ve?v 
commonly iim ertaken by banks on k-half of customers. ‘ After the Joliet 
tion IB made the Imik becomes a simple contract debtor for tbe amount kss 
the commission, if any has been charged. If the party for whom the collec- 
tion was made is a regular dcjaxsitor, the sum will be properly placed to his 
credit upon his general deposit account, unleas a peculiar u^a^e or special 
instructions demand some different course of dealing. If the party has no 
deposit account the bank simply owes him the amount on dema^id " 
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CHAPTEE XXXY. 

BANK OF ENGLAND. 

Corporation . — By the National Debt Act, 1870 (33 & 34 
Viet. c. 71), s. 72, the Bank of England, which was 
originally created a corporation by the Crown by virtue of 
a statute in the year 1694, (a) is to continue a corporation 
until all stock is duly redeemed by Parliament. 

Directors . — By 35 k 36 Viet, c. 34, s. 1, section 52 of 
the 8 & 9 Will, 3, c. 20 (which section relates to elections 
of directors of the Bank of England), shall have effect as 
if seven-eighths had been therein mentioned instead of 
two-thirds. 

By section 2, any new or altered bye-law from time to 
time made by a General Court of the Corporation of the 
Bank of England for the execution of the Act, not being 
repugnant to the law of England, shall be effectual without 
further confirmation or approval. 

Deposits and Discounts. — The Bank of England is 
largely engaged as a bank of deposit and of discount ; and 
in these respects nearly, if not altogether, the same rules 
apply to its regulations and its relations to customers as 
have been stated in respect of banking establishments 
generally. The Bank of England in its trading capacity 
is in the same position as an ordinary bank. Therefore, 
where a customer was in the practice of making his 
acceptances payable at the Bank of England, and, in a 
particular instance, an acceptance of his was presented at 
a quarter after nine, and left till eleven o’clock, A.M., and 
then refused payment for want of assets, and being after- 

(a) 6 & 6 Will. & My. c. 20, s. 19. Revised Edition of Statntes, 1871. 
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wards at six p.m., presented again by a notary, was again 
refused payment by a person stationed by the bank, 
although the bank, before six o’clock, had received sufficient 
assets to cover the bill, it was considered that the bunk was 
not liable at the suit of the acceptor for negligence in dis- 
honouring his bill, because the second presentment took 
place after banking hours.(6) 

The Bank of England does not, as a general rule, receive 
deposits repayable with interest, (c) 


Branch 5a«i-s.-The 7 Geo. 4, c. 46, s. 15, empowers 

the Bank of England to appoint agents to carry on their 

bnsmess at branch establishments in any place in England. 

A notice of an act of bankruptcy given to the bank in 

London in time for communication to be made to the 

branch banks, wll be sufficient to bind the bank in respect 

of transactions with the bankrupt at any of those branches, (d) 

But each branch is to be treated as a distinct establishment 

tor the purpose of giving notice of dishonour of a bill of 
exchange.(^) 

By the same statute, notes or bank post bills issued at 

any branch are payable in coin there, as well as in London 

but when issued in London, they are not payable at the 
branch banks.(f7) 


_ Bank of privileges of the bank, as a bank of 

issue, will be treated of separately.(/) 

Proving in Bankruptcy Bank of England being 
a body politic and corporate,(y) may prove in bankruptcy 

(b) Wh^kerv. Bank of England, 1 C. M. k R, 744. 

ordinary exception to its custom. ^ extra- 

Bank of E/Mland, 4 A. & E 21 

WMaU V. Fear, 7 E. & B. 519 ; Oar,u,tt v. 'McKcZa L. ^ ^ 

“ “ Banks of Issue,” and Chap. XXXIX,, 

(?) 6 ic 6 Will, k My. C. 20, s. 20. 

G. 


22 
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by an agent, provided the agent, in his declaration of proof, 
states that he is authorized under seal to make such proof 
and such agent must in his afiBdavit of proof state his 
authority and means of knowledge.(a) For this purpose, 
the agent is usually authorized by a power of attorney 
under the seal of the bank.(6) 

Af^ent of the Government . — The Bank of England is the 
banker or agent of the Government for the management 
of the National Debt, and the Bank of Ireland acts in a 
similar capacity in regard to the public debt of Ireland. 
The unredeemed portion of these debts is represented by 
stock and terminable annuities, transferable at the Bank of 
England and at the Bank of Ireland, with interest payable 
half-yearly. 

Stock in the PMic Funds , — The existing public stocks 
are the New Five Pounds per Centum Annuities, New 
Three Pounds Ten Shillings per Centum Annuities, Two 
Pounds Ten Shillings per Centum Annuities, and the Two 
and Three Quarters per Cent. Consolidated Stock, (c) 
which form part of the permanent, funded, consolidated, or 
National Debt of the United Kingdom of England, and 
are transferable at the Banks of England and of Ireland. 
The nature of stock and money in the Public Funds is 
this : stock is a chose in action ; it has no locality, except 
for the purposes of probate and administration ; it does 
not fall under the head of goods and chattels, so as to 
pass by a grant of hona et catalla felonum ;{d) it has 
been said neither to be a chattel, nor to have any 

(a) The Bankruptcy Act, 1883, s. 148 ; see also Schedule 2, par. 3, 
Form 72. 

(i) Ex parte Bank of England, 1 Swanst. 19 ; Naylor 7. lilortirMre, 
10 Jor.(N.3.) 1001, 1003. 

(c) This stock was created by the National Debt (Conversion) Act, 1888 
(61 62 Viet. c. 2), by which Act the 3 per cent. Consols, “3 per cent, 

reduced,” and New 3 per cents were converted into the new stock or paid 
off. The Act provides that after the 6th April, 1903, the stock shall be 
called per cent, consolidated stock ; section 2 (4). 

(<0 Bex V. Capper, 5 Price, 217. 
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resemblance to a personal chattel ;(«) nor can it be sued 
for as money-ty) 

Stock Cei-tijicate^.—The National Debt Act, 1870, s. 26, 

enables the holders of public stocks in England and Ireland 

to convert their stock into certificates to bearer, having- 

coupons attached for the payment of the dividends ; and 

t e 26 & 27 Viet. c. 73, s, 3, is a similar enactment in 
favour of holders of India stock. 


_ India Stock.~By the Trustee Act, 1893, trustees may 

invest trust moneys in India 3^ per cent. stook(y) and in 

India 3 per cent. stock,(/i) or in any other capital stock 

which may at any time hereafter be issued by the 

Secretary of State in Council of India under the authority 

of Act of Parliament and charged on the revenues of India, 

unless expressly forbidden by the instrument creating the 
trust, (?) * 

By 23 Viet. c. 5, s. 2, transfers of the Indian govern- 

ment loans registered in the books of the Indian Office 

in London, or in the Bank of England, are exempt from 
stamp duty. 

Indian government notes, or the certificates or stock 
issued in lieu thereof, registered in the books of the bank 
or of the India office in London for the payment of interest, 
are to be deemed personal estate of a person dying in 
England, for the purpose of probate duty.(l) 


Contracts for the Sale of Stock.- A. contract for the sale 
of stock differs from a contract for the sale of a specific 
chattel, inasmuch as stock is, as has been before stated, 


(e) Wildman v. Wildmaii, 9 Vcs. 174. 

(/) Ni^htingall v. Devime, 2 W. Bl. 684. 

C^) This stock now represents the old stock of the Paaf Tr.ri;„ n 

Vi”? A '• r “p- celt, 

Thi, stock wa« created in 1884 and ie not redeemable until October, 
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distinguishable from a chattel, and therefore, a contract for 
the sale of stock is satisfied by the delivery of any stock of 
the description bargained for ; consequently, what is usually 
called a contract for sale in such a case, does not mean an 
actual sale, but only a contract to deliver, and such con- 
tract is not a contract for the sale of goods, wares or 
merchandise,” within the 17th section of the Statute of 
Frauds (now section 4 (1) of the Sale of Goods Act, 
1893), (a) so as to require a memorandum in writing,(a) 
The contract requires to be stamped. (6) 

Transfer of Stock.— Ey the ]S\ational Debt Act, 1870, 
s. 22, in the offices of tho respective accountants-general 
of the Banks of England and Ireland books shall be kept 
wherein all transfers of stock shall be entered. Every such 
entry shall be conceived in proper words for the purpose 
ot transfer, and signed by the party making the transfer, 
or, if he is absent, by his attorney thereunto lawfully 
authorized by writing under his hand and seal, and attested 
by two or more credible witnesses. The person to whom 
a transfer is so made may, if he thinks fit, underwrite his 
acceptance thereof. And no other mode of transferring 

((?) 56 k 57 Viet. c. 71 ; JlcscUinc v. Siggers, 1 Excli. 856. 

{h) By the Stamp Act, 1891 (54 & 55 Viet. c. 39), for the purposes of 
the Act a “ Contract Note,” meaiw the note sent by a broker or agent to his 
principal (except where such principal is acting as broker or agent for a 
principal) advising him of the sale or purchase of any stock or marketable 
security. A contract note for or relating to the sale or purchase of stock 
or marketable security of the value of 5/., and nndcr 100/., requires a 
stamp of one penny, which by section 52 (3) may be denoted by an 
adhesive stamp. 

By the Customs and Inland Kevenue Act, 1893 (56 & 57 Viet. c. 7), a 
contract note where the value of the stock, &c., is 100/. or upwards, requires 
a stamp of one shilling, wliich nnint be adhesive. Every adhesive stamp 
on a contract note is to be cancelled by the person by whom the note is 
executed : see Stamp Act, 1891, s. 52 (4). 

By section 53 (2) of the Stamp Act, 1891, every person who makes or 
exccute.s any contract note chargeable with duty, and not being dnly 
stamped, shall incur a fine of 20/. 

By section 53 (3), no broker, agent or other person shall have any legal 
claim to any charge for brokerage, commission, or agency, with reference 
to the sale or purchase of any stock or marketable security of the value 
of 6/. or upwards mentioned or referred to in any contract note, unless 
Huch note is duly stamped. But it would seem a broker does not lose his 
commission by tailing to send a stamped contract to bisprinmpal. Learoyi 
7. Bracken (1894), 1 Q. B. 114, 


TRANSFER OF STOCK. 


stock shall be good in law, except where otherwise provided 
by Act of Parliament. By section 24, the Banks of England 
and Ireland before allowing any transfer of stock may, if 
the circumstances of the case appear to them to make it 
expedient, require evidence ot the title of any person 
claiming a right to make the transfer. That evidence shall 
be the declaration of competent persons made under the 
Statutory Declarations Act, 1835 (5 & G Will. 4, c. 62), or 
of such other nature as the hanks require. The bank, 
however, is not bound to accept as suflicient evidence of 
the death of a stockholder on a joint account in its books 
such proof as would satisfy the Court of Chancery.(c) 
The stock vests, by the transfer, without acceptance.(f/) 

A\ here a statute declared the stock created under it to 
be transferable as the Act directed, and not otherwise, and 
enacted, that the entries of transfer should be signed by the 
parties making such transfers, and that any person to whom 
such transfer should be made should underwrite his accept- 
ance thereof, and that no other method of transferring such 
stock should be valid ; and a person alleging himself to be a 
holder of stock brought an action against the Bauk of 
England for not paying dividends, it was held that he could 
not dispute the title of the transferee, on the ground that 
such transferee had not underwritten his acceptance, the 
claimant of the dividends having himself executed the 

transfer in the prescribed mode, and [)ocketed the price of 
the stock. 

If the Bank of England make an unreasonaljle delay in 
passing a power of attorney for the transfer of stock, they 
are liable in damages for any loss sustained inconsequence ; 
but they are to have time to take all reasonable means for 
clearing up any doubt as to the authenticity of the power 
of attorney, which they may reasonably entertain.(/) 

(c) Vnmer V. Banh of Emjhtnd, 41 L. J. Ch. 327, 

{d) Rex T. Qude, 2 Leach, C. C. 732. 

ie) Foster t. Bank of Entjland, 8 Q. B. 089. 

if) Sutton V, Bank of England, 1 C. Si l\ 193 ; R. k, M. 52. 
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This being the case, it follows, — and it follows a fortori 
— that they are responsible in an . action if they refuse to 
transfer, and a mandamus does not therefore go to compel 
them to transfer.(a) 


Where a lunatic is donee of a power of appointing new 
trustees of a settlement, the Judge has jurisdiction under 
sections 128 and 129 of the Lunacy Act, 1890, (&) to 
authorize the committee of the lunatic to exercise the 
power on his behalf by appointing persons named in the 
order to be new trustees of the settlement ; and where the 
settlement comprises bank annuities, the order of the Judge 
may properly go on to authorize the persons so named, 
upon their appointment as trustees, to call for a transfer of 
the bank annuities into their own names, to receive the 
dividends until transfer, and to hold the stock when 
transferred upon the trusts of the settlement. The bank 
are not entitled to require the Court to give them a ‘‘ clear 
order,” but must act upon the order of the Court in the 
form it is made, but they may be entitled to a certificate 
of the master in lunacy or some other evidence that the 
deed upon which they are called upon to act is properly 
executed,(c) 

The transfer of stock standing in the name of any local 
authority is now regulated by the Local Government (Stock 
Transfer) Act, 1895, to which the reader is referred.((^) 


Transfer hy Executors or Administrators . — By the 
National Debt Act, 1870,(c') s. 23, the interest of a stock- 
holder dying^in stock shall be transferable by his executors 
or administrators, notwithstanding any specific bequest. 
The Bank of England or of Ireland shall not be required 
to allow any executors or administrators to transfer any 
stock until the probate of the ^dll of, or the letters of 


(a) Evx V. Bank of EnglantJ, 2 Doiigl. 624 ; Com. Dig. Action on the 
Case, A. 4. 

(If) 53 & 54 Viet. c. 5. 

(.;) Ifi re Shortridge (1895), 1 Ch. 278. 

(d) 68 & 69 Viet. c. 32 


313 


BY JOINT PROPBIETORS AND SURVIVORS. 

administration to, the deceased has or have been left with 

the bank for registration, and may require all the executors 

who have proved the will to join in the transfer. Although 

there is a specific bequest, the bank is bound to permit 

the executor to transfer unless it can be shown that he has 
assented to the l6gacy.(y‘) 


By Joint Proprietors and by Suroioors.—A joint tenant 
of stock cannot legally transfer his share ; for virtually, at 
east in the case of two joint tenants, that would amount 
to the power of transferring the whole.((/) 

Stock standing in the names of two persons jointly, on 

the death of one becomes, at law, the absolute property of 

the survivor, and therefore the administrator of the 

deceased cannot maintain against the survivor an action to 

recover the deceased’s share, although, if there is a trust 

in favour of a third person, the survivor may be responsible 

m a Court of Equity for the disposition of the property 
according to the trust.(/() 


When stock has been purchased in the joint names of 
two persons, out of money standing to their joint account 
in the bank, it is not necessarily to be considered as held 
in joint tenancy, but the origin of the money and the acts 
and intentions of the parties may be looked to, and a con- 
clusion in favour of a tenancy in common drawn from these 
circumstances (i) Two sisters, being tenants in common 
of estates, had money arising from the rents standing to 
their joint account in the bank. Part of the money was 
from tmie to time invested in the purchase of stock in 
their joint names, and part on mortgage, the mortgaged 
premises being conveyed to them as tenants in common. 
Each sister, by her will, affected to dispose of her share 


(/) FmnhlU r Bank,,/ England, 9 B. i C. 156. 

V-x V. Such, 8 Exch. 825 ; 22 L. J. Excb 325 

Money, .Zl 
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of the stock ; it was held, that they were entitled to the 
stock as tenants in common and not as joint tenants.(a) 
But where two sisters carried on business as farmers, and 
had a joint account at their bankers, and an establishment 
and purse in common, and invested part of their money in 
the purchase of consols, in their joint names, and had a 
balance due to them on their banking account, besides a 
sum due to them from their bankers on deposit notes, on 
the death of one, the two sisters were considered to be 
joint tenants of the consols, and tenants in common of the 
balance and of the deposit notes.(/y) 

Two sisters, spinsters, executrixes and beneficiaries 
under their father’s will, transferred a portion of the fund 
bequeathed to them as tenants in common into their joint 
names, and afterwards out of the proceeds of that of which 
they were tenants in common purchased stock in their joint 
names. They lived together, had all things in common, 
and made mutual wills in each other’s favour : — Held, first 
that the transfer made them joint tenants of the fund 
transferred, and secondl}', that they were joint tenants of 
the stock afterwards purchased out of the proceeds of a 
fund of which they were tenants in common.(c) 

Powers of Attorney . — A power of attorney, to transfer 
stock, is revocable by a stockholder, acting personally for 
himself, without deed.(/Q So is a power to receive 
dividends.(^) Stock may be legally transferred under a 
power of attorney after the death of the grantor, if without 
notice of his death. (/) So after the revocation of the 
power, if before notice of the revocation.(^) By section 4 
of the National Debt Act, 1889, (A) where two or more 

(a) Bohinsonx. Preston, 27 L. J. Ch. 395 ; 4 K. & J. 505. 

{b) Bvnev. Pullardf2i Beav. 283. 

(c) Jn re Hughes, 24 L. T. 415. 

{d) Rexs. \yait, 11 Price, 518 ; 7 Moore, 473. 

(tf) T. ZtfwWc, 26 L. J.Exch. 36. 

(y) Kiddill V. Farnell, 3 Sm. ifc G. 428 ; 26 L. J. Ch. 818* 

{g) “ Story on Agency.” s. 470, 6th edit. 
ih) 52 ic 53 Viet. c. 6. 


ITRANSFER OF STOCK UNDER FORGED POWERS OF ATTORNEY. 


persons have given a letter or power of attorney for the 

receipt of dividends on stock, and one of them becomes of 

unsound mind the letter or power shall not thereby be 

made void. Powers of attorney for the transfer of stock, 

or for the receipt of dividends, are subject to certain stamp 
duties.(?‘) 

Transfer of Stoclc ander Foryed Powers of Attorney.— 
A forged power of attorney has no effect to transfer stock 
standing in the name of A. to the name of B. ; conse- 
quently, if the bank transfers A.’s stock under a forged 
power of attorney, the bank will be liable to replace A/s 
stock.(Q A. may recover damages against the bank for 

not making a transfer from A. to a purchaser of such 
stock.(^) 


0) The stamp duties on letters or powers of attorney are rcffulated bv 

1S91 (54 & 55 Viet. c. 39), as amended by section 11 of 
the Finance Act, 1895 (58 & 59 Viet. c. 16). They are as tollows 

$ (I 

For the receipt of the dividends or interest of any stock : 

Where made for the receipt of one payment only... 0 10 
In any other case 0 5 0 

For the receipt of any sum of money, or any bill of 
exchange or promissory note for any sum of money, 
not exceeding 20^., or any periodical payments not 
exceeding the annual sum of 10/. {not behuj 
hereinbefore charged) 0 5 0 

For the sale, transfer or acceptance of any of the 
government or parliamentary stocks or funds : 

Where the value of such stocks or funds docs not 

exceed 100/ U 2 6 

In any other case 010 0 

Of any kind whatsoever not hereinbefore described ... 0 10 0 

A letter or power of attorney for the receipt of dividends 
of any definite and certain share of the govern- 
ment or parliamentary stocks or funds producing 
a yearly dividend of less than 3/., and an order, 
request, or direction under hand only from the 
proprietor of any stock to any company or to 
any banker to pay the dividends or interest arising 
from the stock to any person therein named arc 

exempted. 

By section 81, a letter or power of attorney for the sale, tran.sfer, or 
Mceptance of any of the government or parliamentary stocks or funds, 
duly stamped for that purpose, is not to be charged with any further duty 
oj reason of containing an authority for the receipt of the dividends on 
the same stocks or fonds. 

(k) Davie v. Bank of England^ 2 Bing. 393. 
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It would, however, seem that where the bank has trans- 
ferred stock under a forged power of attorney, they are 
not liable if they can show on the part of the stockholder 
such negligence as to estop him from disputing the 
transfer or such subsequent conduct as to amount to a 
ratificatiou.(a) 

If one of two trustees of stock forges the signature of 
his co-trustee to a power of attorney, and under it sells 
out stock and absconds, the bank is compellable, in a Court 
of Equity, to reinvest the stock in the name of the other 
trustee.{i) 

It is the duty of the bank to prevent the entry of a 
transfer in their books imtil satisfied that the person 
who claims to be allowed to make it is duly authorised 
so to do. Were the law otherwise, the whole property 
of every stockholder would be at the mercy of the bank 
clerks. 

It is felony to forge any power of attorney for the 
transfer of any stock at the Bank of England or of 
Ireland, (c) or to forge any name, handwriting or signature, 
purporting to be the name, handwriting or signature 
of a witness attesting the execution of such power of 
attorney.(rf) 


Transfer into Fictitious Names . — If a bankrupt for the 
purpose of defrauding his creditors, purchases stock, of 
which he obtains the transfer into a fictitious name, a Court 
of Equity will afford relief to the creditors^ by ordering the 
Bank of England to erase the fictitious name, and insert 
that of the bankrupt as the transferee. (e) 


Forging Transfers . — It is felony to forge the transfer of 

(fO Bank of Ireland v. Evans' Charities, 6 H. L. Cas.389; Merchants 
of the Staple v. Bank of England, 21 Q. B. D. 160. 

Qi) Sloman v. Bank of England, 14 Sim. 476 j Midland Railway 
Company v. Taylor, 8 Jur. (N.s.) 419, H. L. 

(c) 24 & 25 Viet c. 98, s. 2. 

(d) Ibid. s. 4. 

(o') Green 7. Bank of England, 3 Y. & C, 722 ; see 48 fis 47 YiCt. 
c. 52, s. 50. 
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any share or interest of or in any stock transferable at the 
Bank of England or at the Bank of Ireland.( f) 

Personating Stockholders. — The personating of an owner 
of stock in the funds, or of the dividends, and thereby 

endeavouring to transfer the stock or receive the dividends, 
is felony, (gr) 

Mortgage of Stock. — A mortgagee who has advanced on 
the security of stock for a fixed period is bound, in the 
absence of express stipulation to the contrary, to return the 
identical stock pledged at the expiration of the loan, and 
for this purpose stock is as capable of identification as any 
other security. If he sell the stock in pledge during the 
currency of the loan, he is accountable to the mortgagor 
for any profit made by the sale.(/i) Acting by analogy to 
cases where delivery of possession of real estate had been 
ordered with the order for foreclosure absolute, though the 
order nisi did not provide for suclr delivery, and there had 
been no claim for delivery, the Court ordered a transfer of 
consols, although the transfer had not been claimed or 
provided for by the order nw.{i) 

Bank Books. — Making false entries or altering any 
words or figures in the books of the Bank of England or 
of Ireland, in which the accounts of the owners of stock 
are kept, with intent to defraud, is felony. (/:) 

Inspection of Books. — The books of the Bank of Eng- 
land cannot be inspected by persons who have no interest 
m them, or who seek an inspection for purposes of a private 

nature, unconnected with the objects for which the books 
are kept. 

A fund-holder has a right to inspect and copy entries 
relating to the stock and its transfers in which he is 
interested ; but he has only the right as to the particular 

(/) 24 & 26 Viet, c, 98, s. 2. 

(S) Ibid, a. 3. 

(ti) LanatoJi V. Waite, 37 L. J. Ch. 346 ; L. R. 4 Ch. 402. 

(0 Ricketts 7. Ricketts [1891], W. N. 29. 

(A) 24 & 26 Viet. c. 98. sS. 

4 
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entries relating to the particular parcel of stock, and no 
other ;(a) and the bank is accordingly liable to furnish a 
list of such of their books as contain entries of stock in 
Avhich the party applying is interested, and the Courts of 
Equity enforce this obligation. (i) 

The bank books are, in general, not removable, on the 
ground of public inconvenience, (c) and they are provable, 
by examined copies made under the provisions of the 
Bankers’ Books Evidence Act, 1879.(J) 

The bank books are the best evidence of the transfer of 
stock, but still it is not always necessary that they should 
be produced to afford this proof ; the signature of the 
alleged transferee may be proved by a person who knew 
the parly’s handwriting, and had inspected the signature 
of acceptance in the books.(^) 

Trusts. — The Bank of England does not take notice of 
trusts ; they are not to look beyond the legal title ; there- 
fore they cannot prevent an executor selling out or trans- 
ferring stock into his own naine.(/) and are not chargeable, 
if he transfers the stock to persons not entitled under the 
m\l(g) There is a case decided in relation to this point 
a good many years ago, in which the facts were as 
follows : — 

A transfer was made of stock at the bank in the name 
of a wife by her husband, which stock, it was suspected, 
she held by virtue of a trust to her separate use, A memo- 
randum was made by the bank on the transfer, indicating 
that a flaw was suspected in the title. This, it was held, 

(tf) Foster v. Bnnk of England, 8 Q. B. 689. 

(h) llesh'p V. Bank of England, 6 Sim. 192. 

OO Mortimer y. M'Callan, 6 M. & W. 58, 67, 69 j Bex v. Gordon^ 
Doup:l. 572 n ; Baris v. Bank of England. 2 Bing. 404. 

(rf) See Bankers’ Book.s Evidence Act, 1879 (42 & 43 Viet. c. 11), printed 
in Appendix. The effect of section 3 of the Act is to make copies of entries 
in the books of a banker evidence against any one. Harding v. Williame, 

14 Ch. D. 197 ; Hoieard v. Beall, 23 Q. B. D. 1. See ante, Chap.XXXU. 
(<?) Mortimer v. MCallan, 6 M. Sa \V. 68. 

(/) Bank of England v. Parsons, 6 Ves, 665, 

(p) Hartga v. Bank of England, 3 Ves. 65. 
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must not be allowed ; it was further held, that no secret 

trust, as against the party having an open legal title, will 
affect the bank.' 

Lord Mansfield added: “I won^t say a word against the 

holder of the stock having his action against the bank for 
disparaging his title.”(/i) 

The fact is, if the bank looked beyond the legal title, for 

instance, if they took notice of the trusts of a will, they 

must be held to take notice throughout, and therefore they 

would have to stand the consequences of resulting trusts, 

and such trusts as would be raised by a Court of Equity:(^) 

in fact, if so, they would be charged with all the trusts in 
the kingdom.(i(:; 


In reality, there is nothing in the statutes relating to the 
establishment or regulation of the bank, which makes them 
trustees of the public funds for any person ; if they volun- 
tarily enter m their books a trustee’s account, they may, 
under certain circumstances, become liable for the perform- 
ance of the trusts ; they stand much in the same relation 
to stock that a bailee of goods does to the goods; if 
they have distinct notice that the person in whose name 
the stock stands is not the real owner, or holds subject to 
a claim, and they, nevertheless, allow the transfer to be 

made, then they may be, but then only, responsible for 
the transfer.(/) 

It is common, in order to avoid the frequent recurrence 
of the necessity of appointing fresh trustees— at least it is 
not uncommon when the stock is considerahle-to appoint 
in the first instance, four trustees ; for then, on the decease 
of one, or even of a second, of the trustees, there still 
remains the check which one mind may be supposed to 
have over a tendency to dishonesty in the other. 

In general, it is a rule with the Bank of England not to 


(A) Zaiy Mayo'n Cage, LofFt. 65. 

(0 Bank of England y. Parsong, 5 Ves. 669 
(A) See Ilartga y. Bank of England, ante. ' 
(0 Uumhergtone y. Chage, 2 Y, dt C. 209. 
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Filing and 
service of 
affidavit 
and notice 


allow a fund to be transferred into the names of more than 
four joint owners. 

As before stated, by section 24 of the National Debt 
Act, 1870, (rt) the Banks of England and Ireland respec- 
tively, before allowing any transfer of stock, may, if the 
circumstances of the case appear to them to make it 
expedient, require evidence of the title of any person 
claiming a right to make the transfer. 

The Bank of England is not bound to accept as sufficient 
evidence of the death of a stockholder on a joint account 
in its books such proof as would satisfy the Court of 
Chancery.(/>) 

DhtrirKjas upon . — A claimant to an interest in stock 
transferable at the Bank of England, standing in the name 
or names of any person or persons, or body politic or cor- 
porate, in the bank books, who was desirous of restraining 
the transfer of such stock, or the payment of the dividends 
thereof, formerly issued a diatringasy prepared by his 
solicitor, and sealed by the clerk of records and writs, in 
the form prescribed by the 5 Viet. c. 5, s. 5.(e) The writ 
was then served on the Bank of England, together "with a 
notice not to permit the transfer, or not to pay the dividends, 
as the case might be. 

Now, however, by the Rules of the Supreme Court, 
1883, it is provided that no distringas shall thenceforth he 
issued under the above Act, and in place thereof it is 
enacted :((^) — 

By Rule 4 of Order 46, any person claiming to be interested in any 
stock standing in the books of a company may, on an affidavit by 
himself or his solicitor in the Form No. 27 in Appendix B., with 

(rt) 33 & 34 Viet. c. 71. 

(i) Prosaer v. Banh of England, 41 L. J. Ch. 327 ; 26 L. T. 60. 

(p) Form of Affidavit, Order XXVII., General Orders, H. T. 1860; 29 
L. J. Ch. 26. See In re Marquie of Hertford, 1 Hare, 684 ; Watts v. Watts, 
40 L. J. Ch. 388. 

id) Order XLVL, r. 3. In these niles the expression “company” 
iDcIudes the Governor niid Company of the Bank of Englaod and any other 
public company, whether incorporated or not, and the expression “stock” 
includes shares, securities, and dividends thereon. The words “dividends 
thereon ” were substituted for the word “ money ” by the Roles of 1888. 


llISTRINGAS, 


"'*>' ■■'=a«i>-<'. ■•»«! on filing the same 
the Central Office with a notice in the Form No. 22 in the same 

Appendi.'t, with such variations as circumstances may retiuire and 
on pi.euring an office copy of the affidavit and a dnpIiX "f the 
Wed notice authenticated by the seal of the Central Office, serve the 
office copy and duplicate notice on the company. 

By Rule 5, there shall be appended to the affidavit a note stating 

S anX tT r 

(u any) for that person are to be sent. 

if s^L^thr?’ f.r'* 'I»Iy »ent 

ator T f ^ "" f «‘<'ress as therein- 

after mentioned, whether the person to whom tlie notice is sent is 
living or not. 

ffitered hy the person hy or on whose behalf the affidavit is filed • 
bnt no notice semt by post before the alteration to the address 

.ffiTa ^ !"'■ ’“=‘"8 substituted therefor shall be 

adrr!t! ^ ™^e<i«ent alteration. Any such alteration of 
address may be made by service of a memorandum thereof on the 

o?der ^ «>« 

d,mn ^ 'ml'" “Py and of the 

duidicate of the filed notice shall have the .same force and effect 

Tt 5 V ct'cTr" uT'" 1 1“"'"'*'“* ‘>>a 

these rIlthad'notrn"mad:" « 

By Rule 9 a notice filed under Rule 4 of this Order niav at anv 
ime be withdrawn by the person by whom or on who.se behalf it 

by petition, oi by .summons at chambers, duly served by any other 
the rtice.""'”^' * ‘'>a stock .sought to be alfectcd by 

By Rule 10, if, whilst a notice filed under Rule 4 of this Order 

continues in force the company on whom it is served receive from 

the person m whose name the stock specified in the notice is 
standing, or from some person acting on his behalf or representinn 
him a request to permit the stock to be transferred or to paTuif 
dividends thereon the company shall not, by force or in co Jeqnence 

iLrt or “l “r““’ “‘’'O"*'!. without the order of the 

Tl P™‘* ‘‘■a"*®'' to be made or to 

after tl dat'e 
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as to stock, 

Order 

XLVI„ 

r. 4. 


Affidavit 

state 

address of 
claimant. 
Order 
XL VI., 
r, 6. 

Service of 
notice. 
Order 
XLVL, 

r. 6. 

Alteration 
of address. 
Order 
XLVL, 
r. 7. 


Effect of 
service of 
affidavit 
and filed 
notice. 
Order 
LXVI., 
r. 8. 

With- 
drawal or 
discharge 
of notice. 
Order 
XLVL, 
r. 9. 

Effect of 
request for 
transfer of 
stock or 
payment 
of divi- 
dend. 
Order 
XLVI., 
r. 10. 



(«) See Be Blakeley, 23 Ch. D. 549. 
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Amend- By Rule 11, if the person who files a notice under Rule 4 of tins 
ment of Order desires to correct the description of the stock referred to in 

description notice, he may file an amended notice and ser\’e on the 

company a duplicate thereof sealed with the seal of the Central 
XLVI., Office, and in that case the service of the notice shall be deemed 
>'• ih to have been made on the day on which the amended duplicate is 


Renewal 

of notice 

as to 

stock. 

Order 

XLVI., 

r.H. 


so served. vrtrr r xl -D ^ 

By Rule 14, (a) any person who, under Order XLYL of the Rules 

of the Supreme Court, 1880, may have served in the manner thereby 
prescribed a notice, operating in lieu of a writ of distniigaSy which at 
the time of making tins present rule may be still in force, may, at any 
time during the currency thereof, file in the CentralOffice,withoutany 
affidavit in sujiport thereof, a further notice under his hand, statmg 
that the same shall thenceforth have effect without any further 
renewal, in the .same manner as if it had been a notice filed in the 
Central Office on affidavit under Order XLVI., rr. 4, 5, of the 
Rules of the Supreme Court, 1883, and ser^'e a duplicate of such 
notice under the seal of the Central Office upon the company iipon 
which such first-mentioned notice was served ; and the service of the 
duplicate of such notice so filed shall have the same effect as a wiit 
of distringas duly issued under the Act 5 Viet. c. 5, s. 5, would have 

had against the Bank of England. 

This Rule is dated 27111 July, 1885, and is intended to keep altve 
a notice given between the 6tli April, 1880 (the date of the former 
corresponding rules), and the 24th October, 1883 (the date of the 
new Rules) without filing a fresh affidavit. See Rule 4, mpra. 


Charging Order. — Taa chief difference between a 
“charging order” and a writ of distringas is that the 
former is an order made on the appiication of a judgment 
creditor, that the stock, &c., or other funds, the subject of 
the order, shaii stand charged with the payment of the 
judgment debt, and entities the judgment creditor to ail 
such remedies as he would have been entitled to if such 
charge had been made (6) in his favour by the judgment 
debtor ; whereas the writ of distringas, or rather the notice 
in lieu of it as provided by the above rules does not apply 

as between judgment creditor and debtor, but is the proeee - 

in<J used by any person other than a judgment creditor lor 
preventing the transfer of stock to which he claims to be 


(a) Rules 12 and 13 apply only to stop orders or funds in Court, and are, 

therefore, omitted from the text. 

(/>) See lie Lcavesley [1891], 2 Ch. 1. 
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entitled. The judgment creditor cannot, however, take 
proceedings to have the benefit of his charge until after the 
expiration of six months from the date of the order. 

Stop Orders, — A stop order is an order ha-^dng the 
same effect as a writ of distringas. It is used to prevent a 
transfer of stock standing in the Court of Chancery, and 
may be obtained by a judgment creditor or any other 
person having a claim on the stock. It may be iiiade in 
respect of stock not actually paid into Court if an order 
has been made that it shall be paid in.(c) 

Dividends . — By the National Debt Act, 1870, (</) s. 25, 
the Banks of England and Ireland may close their books 
for the transfer of stock on any day in the month next 
preceding that in which the dividends on that stock are 
payable, but so that the books be not at any time so closed 
for more than fifteen days. The persons who on the day 
of such closing are inscribed as stockholders shall, a.s 
between them and their transferees of stock, be entitled to 
the then current half-year’s dividend thereon. 

By section 18, the Banks of England and Ireland before 
allowing the receipt of any dividend on any stock may, if 
the circumstances of the case appear to them to make it 
expedient, require evidence of the title of any person 
claiming a right to receive the dividend. That evidence 
shall be the declaration of competent persons under the 
Statutory Declarations Act, 1835, (^) or of such other 
nature as the banks require. 

By section 19, the banks are also authorised to pay the 
dividends under the power of attorney of one joint owner, 
where the other is either an infant or a person of unsound 
mind. 

Action to recover . — In an action, however, against the 
bank for the non-payment of dividends, the plaintiff must 
allege and prove that the money to discharge the divi- 

(o) 8hav) V, Hudson, 48 L. J. Ch. 689. 

(<0 S3 (t 34 Viet. c. 71. 
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dends has been received by the bank from the govern- 
ment, for the bank have no more than the care of the 
stock ; and it must be shown that they have funds, before 
they can be proved to have committed a breach of duty in 
not paying them over to the plainti£F.(a) 

Forging Powers of Attorney to receive. — Forging a power 
of attorney for the receipt of any dividend is a felony.(&) 

Transmission of Warrants by Post. — By the National 
Debt Act, 1889, (c) s. 4, the Banks of England and Ireland 
may, from time to time, with the concurrence of the 
Treasury, make regulations for the payment of dividends 
on stock by sending the warrants through the post,(fi) or 
by payment through a banker, or by payment at a country 
branch ; and where a dividend warrant is sent by post in 
accordance with any such regulations, the posting of the 
letter containing the warrant, addressed in the manner 
prescribed by the regulations, shall, as respects the liability 
of the bank, be equivalent to the delivery of the warrant 
to the stockholder. 

Where two or more persons are registered as joint 
holders of stock, anyone of those persons may give an 
efPectual receipt for any dividend on the stock, unless 
notice to the contrary has been given to the bank by any 
of the other holders. 

Making out False Dividend Warrants. — It is felony for 
any clerk, officer, or servant of the Bank of England or 
of Ireland, to make out or deliver any dividend warrant 
for a greater or less amount than the person on whose 
behalf the warrant is made out is entitled to, with intent 
to defraud,(^) 

(a) Banh of England v. Bavis, 5 B. & C. 185. 

(&) 24 & 25 Viet. c. 98, s. 4. 

(e) 52 & 53 Viet. c. 6, 

(i) So by 36 & 37 Viet. c. 44, where Government annuities for life or 
years are payable by the Commissioners for the Reduction of the National 
Debt, the warrants may be sent by post at the request of the annuitants. 

(4 24 & 25 Viet. c. 98, s. 6. 
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Unclaimed Dividends . — By the National Debt Act, 
1870, (/) s. 51, all stock, no dividend whereon is claimed 
for ten years before the last day on which a dividend 
thereon becomes payable (except where payment of divi- 
dend has. been restrained by a Court of Equity), shall be 
transferred in the books of the Bank of England or of 
Ireland (as the case may be) to the National Debt Com- 
missioners. By section 55, the governor, or deputy 
governor of the Bank of England or of Ireland, may direct 
the accountant-general or deputy accountant-general or 
secretary or deputy or assistant secretary of the bank to 
re-transfer any stock transferred to any person showing his 
right thereto to the satisfaction of the governor or deputy 
governor, and to pay the dividends due thereon, as if the 
same had not been transferred or paid to the National 
Debt Commissioners. But in case the governor or deputy 
governor is not satisfied of the right of any person claiming 
to be entitled to any such stock or dividends, the claimant 
by petition in a summary way, state and verify his 
claim to the Court of Chancery. 

Under this statute it is not necessary for the claimant to 
show himself to be beneficially interested in the stock ; to 
prove a legal claim to it is sufficient.fy) But th(m it is 
not a matter of course, where there is anything to indicate 
the party not to be beneficially entitled, to order a re- 
transfer upon the claimant making out a legal title, such 
as a transfer would have been made to him upon, if the 
ten years had not elapsed ; thus, if stock stands in the 
names of two persons, one of whom survives the other 
upwards of ten years, but has not, during that time, claimed 
any dividends, the Court refuses, upon ]»etition of the 
survivor’s widow and personal representative, to order the 
stock to be re-transferred into her name, or into the names 
of the two deceased persons, but directs a reference to 

(/) 83 k 34 Viet. c. 71. This Act reiHjals the 56 Geo. 3, c. 60, the 
former statute on this subject. 

0?) In re Migg, 1 Y. it C, 245, 
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inquire who is entitled to the stock, with liberty to state 
special circumstances, (a) 

A legacy to an infant was invested in stock in the 
names of two executors, and the dividends not having been 
claimed for ten years, the stock was transferred to the 
(Commissioners for the Reduction of the National Debt. 
One of the executors having died, the survivor presented a 
petition for the re-transfer of the stock. The Court without 
requiring the concurrence of the beneficiaries made an 
order directing the stock to be transferred to him, and that 
he should thereout pay the costs of the Attorney-General 
and the Commissioners.(6) When stock has been trans- 
ferred to the Commissioners by reason of no application 
for dividends having been made, a re-transfer cannot be 
obtained, nor can enquiries be directed as to the bene- 
ficial title to the stock in the absence of a legal repre- 
sentative of the person in whose name the stock stood at 
the date of the transfer ; and a claimant establishing his 
right to the re-transfer of stock is only entitled to the 
re-transfer and the payment of di\ndends, but not to the 
invested accumulations of such dividends.(c) 

Bank Stock ,— the 22 & 23 Viet. c. 35, s. 32, an 

investment by trustees of trust moneys in Bank of England 
stock, though it was practically as safe as the Government 
funds, was not regarded by the Courts of Equity as a 
proper investment of trust moneys, and, upon knowledge 
of the fact that such an investment had been made, they 
would have ordered the stock to be sold out, and the pro- 
ceeds invested in consols. If any loss was occasioned 
to the trust estate by fluctuation in the prices of the bank 
stock, or of the government stock, between the dates when 
the investment was made, and the re-investing in consols, 

(d) Ex parte Ram, 3 My. & C. 25 ; I/i re BisMan, 27 L. J. Ch. 168 ; 
Hunt V. Peacock, 6 Hare, 361. As to the right of the bank to retuse 
inspection of the list of unclaimed stock and dividends under f>i 

a person who cannot show a boiiSi fide claim, see Reg. v Bank of Bag a 
[1891], 1 Q. B. 785. 

(h) In re Ackland, 26 L. T. 418. 

(c) In re Ashnead, L. K. 8 Ch. 113 ; 42 L. J. Ch. 314. 
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the trustee had to make good the difference.((7) But under 
that Act and now under the Trustee Act, 1893, (^) a 

4 

trustee, (/) unless he is expressly forbidden by the instru- 
ment creating his trust, may invest any trust fund in the 
stock of the Bank of England or of Ireland, whether at 
the time in a state of investment or not.((;) Upon a loss 
sustained by a depreciation in the price of consols, a 
trustee upon a proper investment will not be liable for 
the difFerence.(A) A trustee shall not be liable for breach 
of trust by reason only of his continuing to hold an 
investment authorised by the instrument of trust, or by 
the general law.(0 


Bonuses.— An extraordinary division of a sum of money 
among the proprietors of bank stock, beyond the ordinary 
dividend, by way of bonus, is considered as an accretion 
to the capital ; therefore, a tenant for life of the bank 
stock, in respect of which the division is made, is not 
entitled to the bonus, but only to the dividends upon it 
considered as capital, as they accrued during his life ;(/:) 
it makes no difference that the division was in money, and 
not in stock ; that did not cause it to be considered as a 
profit arising and payable in the time of the tenant for 
life, and to which, therefore, he was entitled, inasmuch as 
all the profits, ordinary and extraordinary, arose in the 
same way.(I') But where a bonus, dividend, or share 

(d) Hancon v. Allen^ 2 Dick. 498 ; Clmtjli v. Bvnd^ 8 M. & C. 498. 

(e) 66 & 57 Viet. c. 53. 

(/) For definition of “trustee,” see section 50 of Trustee Act of 1893. 
It is Bubmitted that the powers of trustees would be vested in the legal 
personal representatives of a deceased testator should they have any trust 
to perform by nature of their office, but not otherwise. On this point the 
reader is referred to Re Moore, 21 Ch. D. 778 ; Re Tf illey (1890), W. N. 1 ; 
Raton Y, Baines (1894), W. N. 32. The court has no power to appoint an 
executor or administrator (56 & 57 Viet. c. 53, s. 25 (3)). 

(g) 66 & 67 Viet. c. 53, s. 1 (c). 

(A) Peat V. Crane, 2 Dick. 499, n. 

(i) See In re Medland, 41 Ch. D. 476 ; 67 & 68 Viet. c. 10, s. 4. 

(A) Bouok Y. Sproule, 12 App. Cas. 385 ; Brander v. Brander, 4 Ves. 
802 ; 14 Ves. 70, 78 ; 13 Price 774 ; Paris y. Paris, 10 Ves. 185 ; Clay- 
ton Y. Cresham, 10 Ves. 290 ; Witt v. Steere, 13 Ves. 363. See Re 
Hopkins' Irust, 22 W. R. 687. 
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settled by will was paid out of the accumulation of the 
reserve fund, it was declared to be income and to belong 
to the tenant for life.(a) 

Stock stood in the name of trustees under a marriage 
settlement, to pay the dividends with any bonuses that 
might from time to time be allowed, and when the same 
should be payable, to a husband and his wife and the 
survivor for life : it was held, that the husband was 
absolutely entitled to a bonus declared during his life 
estate.(/>) He did not take the bonus, but allowed it to 
be added to the capital and received the dividends on the 
whole. On his death, the wife as survivor was entitled to 
receive the bonus.fc) 

Bequests . — A bequest of “ money ” will not pass stock(d) 
but a bequest of “securities for money” will, unless the 
expression is controlled by the context. However, stock 
ill the funds has been said to pass, or not, under the words 
“ moneys ” or “ goods ” or “ chattels,” according to the 
whole context of the will, and it has passed under a 
bequest of “ goods ” and also under a bequest of “ chattels ” 
used simply and without qualificatioii.(^) Where the 
testator did not bank with the Bank of England, a bequest 
of “ all my moneys in the Bank of England ” passed stock in 
the funds.(y’) Bank stock, however, will not pass under a 
gift of “ all my moneys and securities for money of every 
description.”(^) So where a person is possessed of money 
in consols and other Government securities, and also of 
bank stock, and bequeaths “ all his fortune standing in the 
funds,” the bank stock does not pass ; the reason, 

(rt) lit re Ahhury ; Sugden 7 . Ahhtinj, 45 Ch. D. 237. 

(i) I)i re 4 Jur. (N.s.) 1077. 

(c) Ihid. 

(rf) Ex parte Simpson, 1 De Gex. 9 ; Got'don v. Bottcrill, 1 M. & K. 
B6 ; Willis v. Plaskett, 4 Beav. 208 ; Douglas 7 . Omgreve, 1 Keen, 410 ; 
Ilotham 7 . Sution, 15 Ves. 319. 

(e) Kendall v. Kendall, 4 Russ. 366. See 7T’<7Z<« 7 . Plaskett, 4 Bea7. 
208 ; Phillips 7 . Eastwood^ 1 LI. & Go. 291. 

(/) Gallinl 7 . Noble, 3 Mer. 691. 

(p) Ogle 7 . Knipe, L. R, 8 Eq. 434, 
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apparently, being that the words “ the funds ” have 
received an interpretation to mean “ the pubhc funds,” as 
appears from the Stamp Acts, which have always made 
a distinction between bank stock and the Government 
funds. (A) 

On the other hand, when a person not having either at 
the date of his will or at the time of his death any bank 
stock, but having some three and a quarter per cent, 
annuities, there being no other stock standing in his 
name, bequeaths “ all my bank stock,” the annuities will 
pass.(i) 

Stamps on Conveyance or Transfer of Bank Stock . — 
By the Stamp Act, 1891, schedule, the conveyance or 
transfer, whether on sale or otherwise of any stock of the 
Bank of England is chargeable with the duty of 75. 9(/. 

Stamps on Bills and Notes , — The promissory notes and 
hills of exchange of the bank are exempt from stamp 
duty, (A) and are re-issuable after payment as often as the 
bank thinks fit. But the practice of the bank is never to 
re-issue a note or a bill which it has once paid. 

(A) Slirufshy 7. Gi'aiiujer, 28 L. J. Ch. 616 ; 7 H. L. Cas. 273. 

(0 Drake v. Martin^ 29 L. J. Ch. 786. 

(k) 64 & 66 Viet. c. 39, Sched. I. It is submitted that bank post bills 
would also come within this exception (see Forbet v. Margkall, 24 L. J. Ex. 
305 ; Willig v. Bankof Fnylana, 4 A. & E. 21). In respect of remunera- 
tion to be paid to the Bank of England for the management of unredeemed 
debt inscribed in their books and of Exchequer bonds and Treasury bills, 
see 66 & 66 Viet, c, 48. 
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CHAPTER XXXVL 

OF IRELAND AND BANK OF SCOTLAND. 


The Bank of Ireland was established by a Royal Charter 
in pursuance of an Act of the Irish Parliament, (a) and 
possesses similar privileges to the Bank of England, and 
is governed by similar principles. The restriction in that 
Act against the hank lending or advancing money to be 


secured by mortgage or sale of lands, tenements, or 
hereditaments, redeemable, has been repealed by 23 & 24 


Viet. c. 31. 

The 35 Viet. c. 5 alters the charter as to the number and 


election of the directors. 

The 8 & 9 Viet, c. 37 continues the banks’ privileges 
until determined by notice in the Duhlin Gazette^ and 
regulates the issue of bank notes or bills payable on 
demand. The notes, bank post bills and bills of exchange 
of the bank may be signed by machinery.(^') 

The Bank of Scotland, by the name of the Governor 
and Company of the Bank of Scotland, was established by 
an Act of the Scotch Parliament in 1695. The 14 Geo. 3, 
c. 32, recognises its establishment and continues the Act 
in force. The Commissioners of the Treasury may com- 
pound with the Bank of Scotland, the Royal Bank of 
Scotland, the British Linen Company, and other Scotch 
banks, for the stamp duty payable on their notes and bills 
of exchange.(c) The 8 & 9 Viet. c. 38, regulates the issue 

of bank notes in Scotland. 


27 &^28®vict’ °c ^78^^ The provisions respecting remnneintion 
co^Sined fn It ^56 VSt. ” 48 329 n), appfy cqnaUj to the Bank 

& 17 Viet. c. 63, s. 7. By 36 & 37 Viet. c. cevii., s. 2, the Boyal 

Bank of Scotland may establish a branch in ^ in^SnV 

not authorize it to issue its own bank notes elsewhere than in Scotland. 
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CHAPTER XXXVII. 

CBIMINAL LIABILITY OF OFFICERS AND SERVANTS OF THE 
BANK OF ENGLAND AND OF THE BANK OF IRELAND. 

An officer or servant of the Bank of England or of Ireland, 
intrusted with any bond, deed, note, bill, dividend war- 
rant, or warrant for tbe payment of any annuity or 
interest, or money, or with any security, money, or other 
effects of or belonging to the Bank of England or of 
Ireland, or having any bond, deed, note, bill, dividend 
warrant, or warrant for the payment of any annuity or 
interest, or money, or any security for money or other 
effects of any other person, body politic or corporate, lodged 
or deposited with the Bank of England or of Ireland, or 
with him as an officer or servant of the Bank of England 
or of Ireland, secreting, embezzling, or running away with 
any such bond, deed, note, bill, dividend or other warrant, 
security, money, or other effects, or any part thereof, will 
be guilty of felony, (c?) and on conviction will be liable, at 
the discretion of the court, to be kept in penal servitude for 
life, or for any term not less than three(^) years, or to be 
imprisoned for any term not exceeding two years, with 
or without hard labour. 

(d) 24 & 25 Viet. c. 9C, s. 73. 

(«) 54 A 66 Viet. c. 69. 
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BAXKS OF ISSUE. 


Bank of England. — The Bank of England is a bank of 
issue, and its powers, in this respect, are defined by the 
7 & 8 Viet. c. 32, commonly called the Bank Charter Act, 
1844.(a) By that Act the banking and issue depart- 
ments were separated, and the bank was authorised to 
issue from the issue department into the banking depart- 
ment notes payable on demand, to the amount of 
14,000,000/., upon the credit of securities of equivalent 
value first being lodged in the issue department. The 
amount of these securities or the notes may be diminished 
from time to time, but cannot be increa5ed(i) or ex- 
ceeded, (c) “ save in exchange for other Bank of England 
notes, or for gold coin, or for gold(f/) or silver bullion.(^) 

(a) The Act is printed in the Appendix of Statates. 

(&) Section 5, however, provides for a limited increase of secorities and 
notes. If a country banker shall cease to issue his own note®, an Order m 
Council may empower the bank to increase the securities, and issue addi- 
tional notes, but such iucrease is not to exceed two-thirds of the authoneed 
i.^sue of such banker. In the preamble of the 21 Viet. c. 1, indemnifying 
the bank, on the occasion of an over-issue, in 1857, the amount of the 
securities acquired and taken in the issue department is there slated to be 
limited to 14,475,000^. under the provision of the Act and an Order m 
Council. The bank, by section 9 of the 7 & 8 Viet. c. 32, is to allow 
the public the profits of its increased circulation, which profits, by me 
24 Viet. c. 3, s. 4, arc payable between the 6th of Apnl and the 6th ot 
July yearly, to the account of the Comptroller of the Exchequer at the bank. 

(c) In 1857, the bank having issued notes in excess of its authonsea 
circulation by direction of the Government in order to meet an extra- 
ordinaiT demand for discount and to avoid pressure on the reserves oi 
the bank, the 21 Viet. c. 1, was passed to indemnify the bank, and confirm 

By section 4, Bank of England notes may be demanded at 
department in exchange for gold bullion at the rate of 3^ 17«. 9tf. per 
ounce of standard gold, but it must be melted and assayed at the expense 

sSon 3 limits the amount of silver bullion to be retained at a time 
by the bank in the iasne department to one-fourth of the gold com and tne 

bnllLon in that department. 
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purchased or received for the issue department or in 
exchange for securities acquired and taken in that 

department.’’ 

An account of the notes in circulation and of the securities 
in the issue department, as well of the capital stock, 
deposits, moneys and securities in the hanking department, 
is to be transmitted weekly to the Commissioners of 
Stamps and Taxes, (/) and published in the Gazette. 

The notes of the bank payable to bearer on demand are 
exempt from stamp duty,(^) and may be signed by 
machinery instead of being written by cashiers of the 
bank.(^) 


Other Banks of Issue . — No bank other than the Bank of 

England and those banks lawfully issuing such instruments 

on the 6th of May, 1844, can issue bills or notes payable 
on demand.( 2 ) 


(1.) By the 39 & 40 Gieo. 3, c. 28, s. 15, it was forbidden to 
efitablieh any corporate bank whatever, or any bank where the 
number of bankers in partnership shoitld exceed six, so as “ to borrow 
owe, or take up any sum or sums of money, on their bills or notes, 
payable on demand, or at any less time than six months from the 
borrowing thereof,” during the continuance of the privileges secured 
to the Bank of England, by former Acts of Parliament.(/c) 

(2.) In 1826, the 7 Geo. 4, c. 46, was passed, legalising the 
formation under deeds of settlement of banking co-partnerships 
conaisting of more than six persons, provirled they did not carry 
on business within the distance of sixty-five miles fr<im London, and 
had not any of their banking establishments in London. Every 
member was also responsible for the payment of all bills and notes 
issued, and for all sums of money borrowed, owed or taken up, loy 
the co-partnership. These restrictions and conditions were imposed 
by the first section of the Act.(i) 


(/) By the 12 k. 13 Viet. c. 1, the commissioners were first called the 
ComniisBionetn of Inland Revenoo. See further 53 & 54 Viet. c. 21. s 1 fit 


7 Jc 8 Viet. c. 32, s. 7. 

(Aj 16 k 17 Viet. c. 2, s. 1. 

(0 7 & 8 Viet c. 32 ; see foit. 

W The same was in efifect enacted by 7 Anne, c. 30, s. 61. 

(0 The acceptance by one of these co-partnewhips of a customer’s bill 
at lea than six months’ date, on account of a balance in favour of the 
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(3.) By 9 Geo. 4, c. 23, s. 1, it was enacted, that it should be 
lawful for any person or persons carrying on the business ofabanhr 
or hankers in England (except within the city of London or within 
three miles thereof), having first duly obtained a license for that 
purpose, and giving security by bond, to issue, on unstamped paper, 
promissory notes for any sum of money amounting to five pounds 
or upwards, expressed to be payable to the bearer on demand, or to 
order, at any period not exceeding seven days after sight ; and also 
to draw’ and issue, on unstamped paper, bills of exchange, expressed 
to be payable to order, on demand, or at any period not exceeding 
seven days after sight, or twenty-one days after the date thereof : 
jjrovided such bills of exchange be drawn upon a person or persons 
carrying on the business of a banker or bankers in London, West- 
minster or the borough of Southw’ark ; or provided such bills of 
exchange be drawn by any hanker or bankers at a town or place 
where he or they shall be duly licensed to issue unstamped notes 
and bills, under the authority of this Act, upon himself or them- 
selves, or his or their co-partner or co-partners, payable at any other 
town or place where such banker or bankers shall also be duly 
licensed to issue such notes and bills as aforesaid. 

(4.) But by 3 & 4 Will. 4, c. 98, s. 2, it was enacted, that banks 
consisting of more than sU persons should not have the power to 
issue notes payable on demand in London or within sixty-five miles 
thereof ; but were permitted, by section 3, to carry on the business 
of banking within the above limits, provided they did not issue 
bills or notes at less than six months’ date.(a) 

(5.) By section 10 of 7 & 8 Viet. c. 32, as above stated, it is enacted 
that no pei'son, other than a banker, who, on the 6th of May, 1844, 
was lawfully issuing his own bank notes, shall make or issue bank 
notes in any part of the United Kingdom. 


customer, was a hormwiiig in point of law, within the meaning of tUs 

Statute. The drawing of a bill, at a longer period than six months, 

the acceptance was within six mouths of its matunty, was a ^ 

the provisions of the statute, and no person, who was pnvy to it, coma 

enfor^ce the acceptance {Booth v. Bank of England, b Bing. N. C. 416). 

So, where a Loudon joint stock bank, consisting of more 

agcicl with a Canadian bank that the m^iager of^he London bank should 

accept bills drawn by the Canadian tank, payable at a date earlier than 

six months, and (he London bank should provide fmids for “eetmg to’ 

the House of Lords held that the acceptance of such bills 

and au infringement of the privileges of the Bank of England {Pemn v. 

"^(a^^Under this section, it was held that a 

more than six persons, and within sixty-five mlea “ 

accept a bill of not le.s 3 than six months’ date Jy » customer upo 

them ( Bank of England v. Anderson, 3 Bing. N. C. 689). 
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And by section 11, after the 19tb of July, 1844, it shall not be 
lawful for any banker to draw, accept, make or issue, in England or 
Wales, any bill of exchange or promissory note, or engagement for 
the payment of money, payable to bearer on demand, or to borrow, 
owe or take up, in England or Wales, any sums or sum of money on 
the bills or notes of such banker payable to bearer on demand, save 
and except that it shall be lawful for any banker, who was on the 
6th of May, 1844, carrying on the business of a banker in England 
or Wales, and was then lawfully issuing, in England or Wales, his 
own bank notes under the authority of a license to that effect, to 
continue to issue such notes to the extent and under the conditions 
hereinafter mentioned, but not further or otherwise ; and the right 
of any company or partnership to continue to issue such notes shall 
not be in any manner prejudiced or affected by any change Avhich 
may hereafter take place in the personal composition of such com- 
pany or partnership, either by the transfer of any shares or share 
therein, or by the admission of any new partner or member thereto, 
or by the retirement of any present partner or member therefrom : 
provided always, that it shall not be lawful for any company or 
partnership, now consisting of only six or less than six persons to 
issue bank notes at any time after the number of partners therein 
shall exceed six in the whole. On the death of any of the members 
of a firm, the privilege of issuing notes continues to the surviving 
members.(6) And by section 26, any society or company or any 
persona in partnership, though exceeding six in number, and carry- 
ing on business in I^ndon, or within sixty-five miles thereof, may 
draw, accept or indorse bills of exchange, not hnnrj payable to hearer 
(m demand. The 3 & 4 Will 4, c. 98, s. 3, is, therefore, repealed in 
respect of this restriction.fc) 

By section 12 of 20 & 21 Viet. c. 49, it was enacted that notwith- 
standing anything contained in any Act, any number of persons 
not exceeding ten may carry on in partnership the business of 
banking in the same manner and upon the same conditions in all 
respect as any company of not more than six persons could do before 
the passing of the Act. 

This Act was repealed by the Companies Act, 1862, but the above 
section is kept in force by section 205. The result of the above 
Acts seem to be as follows : — 

(1.) The Bank of England is authorized to issue bills or notes 
payable to bearer on demand throughout the whole of England and 
of Wales. 


(h) Smith Y. Everett, 27 Beav. 446 ; 29 L. J. Ch. 236. 
(o) See also Chapter XLIII. on “ Joint-Stock Banks,” 
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(2.) Banks of not more than six persons (now not exceeding 
ten) who were lawfully issuing their notes on the 6th of May, 
1844, may issue bills or notes payable to hearer on demand on 
unstamped paper beyond three miles of London and within sixty-five 
miles. 

(3.) And beyond sixty-five miles of London the right to issue 
such bills and notes is shared by all banks who were lawfully 
issuing their notes on May Gth, 1844. 


A banker, who becomes bankrupt, or ceases to 
carry on his business, or discontinues to issue his own 
notes, is prohibited from recommencing or resuming the 
issue.(a) 

(a) 7 & 8 Viet. c. 32, s. 12. This section was discussed in the com* 
paratively recent case of AttAininj-Gvneral v. Birlibech^ 12 Q. B. D. 606. 
In that case the facts were as follows ; — 

In 1880 a firm of bankers, entitled to issue their own notes under the 
exception in section 11, sold their business to a limited liability company 
upon the following terms : — The company took over the whole of the 
business as a going concern, and the good-will, except and reserving to the 
firm the right to issue their own notes, but including in the sale and pur- 
chase such benefit of the issue as was thereby agreed to be given to the 
company ; the firm were to issue their notes in the same form as theretofore, 
but through the company’s officers only, and might nominate those officers 
and make the returns required by statute through them : the company 
were to allow and pay the firm 2 per cent, interest on the amount of all 
notes from time to time in circulation ; for the purposes of the issue only 
the firm might continue to use their accustomed name, but they were not 
to asdgn their rights, nor to take new partners for the purpose of con- 
tinuing the issue without the consent of the company, nor to wrry on the 
business of banking within a defined district without the like consent, 
except so far as related to the issue of their notes under the agreement ; 
if the right of issue should at any time be taken away from the firm they 
were to pay any compensation they might receive to the company, unkss 
the company should get an equal right of issue, in which case the firm 
might retain the compensation ; if the company acqured a right to issue 
their own notes, the firm’s right of issue was to cease. When the bo^ess 
was taken over by the comimny, a large number of the firm’s notes being 
in circulation, the amount of them was deducted from the purchase money, 
and the notes, when presented for payment, were cashed by the company, 
and re-issued by them. Notes in hand when the business was taken over 
were treated as cash lent by the firm to the company. Daily returns were 
made by the company shewing the number of the firm’s notes m circulation, 
and twice a year the company paid 2 per cent, interest to the firm on the 
amount so ascertained. On an information against the firm and the com- 
panv for penalties in respect of their having issued the notes contrary to 
the provisions of the Act:-Held, that the compfmy bad ‘ 
notes within the meaning of section 11 of the Bank Cha^r Act, 1844, 
that the firm, in issuing the notes, were not protected by the exception m 
section U, because after the making of the agreement they had c^ed to 
carry on the business of bankers ” within the meaning of section 12 j ana, 
therefore, that all the defendants were liable. 



WEEKLY RETURNS AND MONTHLY AVERAGES. 


337 


Weekly Returns and Monthly Averages , — By section 18 
of 7 & 8 Viet. c. 32, banks of issue are to render in a 
given form weekly accounts to the Inland Eevenue of 
the amount of their notes in circulation under a penalty 
of 100/. ; and by section 19, a mode of ascertaining the 
average amount of bank notes in circulation is prescribed ; 
and by section 15, the London Gazette is made conclusive 
evidence in all courts of the amount of bank notes which 
the banker named in the certificate of the commissioners 
is by law authorized to issue and to have in circulation. 

Any excess, above the limited monthly average circula- 
tion, is prohibited by 7 & 8 Viet. c. 32, s. 17, under the 
forfeiture of a sum equal to the amount in excess of the 
authorised circulation. 

The commissioners (by section 20) are empowered (with 
the consent of the Treasury), to examine, copy or make 
extracts from the books of all banks of issue, containins 
accounts of the notes in circulation, to ensure the rendering 
of true accounts. 

Return of Names to the Stamp Office . — By section 21, 
every banker in England and Wales is bound under a 
penalty of 50/. on the 1st of January in each year, or 
within fifteen days afterwards, to make a return to the 
Inland Revenue Office of his name, residence and 
occupation ; and in the case of a company or partner- 
ship, of the name, residence and occupation of every 
member of the company or partnership, and also the 
name of the firm under which the banker or company 
carries on business, together with the names of the places 
of their business. 

The 8 & 9 Viet. c. 76, s. 5, prescribes the mode of 
recovering and applying the penalties. 

Uniting of Banks of Issue , — Provision is made by 
7 & 8 Viet, c. 32, s. 16, for the purpose of facilitating the 
union or amalgamation of banking establishments, as far 
as regards the circulation of their notes, 

Q. 


Z 
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Bij Co-partnerships under 7 Geo. 4, c. 46. — Banking 
co-partnerships established under this statute are entitled, 
by section 16, to issue and re-issue notes, without being 
stamped, upon security being given, but the enactment 
must be read in conjunction with the provisions of 
7 & 8 Viet. c. 32, ss. 12 and 18, as to becoming bankrupt, 
and rendering accounts of their issue and circulation. 

On issuing bills or notes before making the returns, 
they forfeit 500/. for each week of their neglect, by 
section 18. 

Irish and Scotch Banks . — The issue of bank notes in 
Ireland(a) and in Scotland(/)) is governed by similar 
provisions and restrictions as the English banks are by 
the Bank Charter Act of 1844. 

Bankers^ Licenses . — Bankers and joint-stock banks in 
England, Ireland, and Scotland, authorised to issue bank 
notes, must take out annual licenses, on which a duty of 
30/. is payable respectively. The 55 Geo. 3, c. 184, 
schedule, title “ License,”(c) unrepealed by 33 & 34 Viet, 
c. 99, and the 24 & 25 Viet. c. 91, s. 35, regulate the grant 
of these licenses in England and Scotland, and 9 Geo. 4, 
c. 80, and 5 & 6 Viet, c, 82, s. 31, also unrepealed by 
33 & 34 Viet. c. 99, as to Ireland. 

The 9 Geo. 4, c. 23, enabled bankers in England, except 
within the city of London or within three miles, as already 
stated, (J) to issue their promissory notes and to draw bills 
of exchange not exceeding seven days after sight, or 
twenty-one days after date, on the condition of obtaining a 
license. Thus, by section 2 : — 

It shall be lawful for any two or more of the Commissioners of 
Stamps (now the Inland Revenue) to grant to all persons carrying 
on the business of bankers in England (except as aforesaid), who shall 

(a) 8 & 9 Viet. c. 37. This Act is in the Appendix of Statotes. 

(J) 8 & 9 Viet. c. 38, which is inserted in the Appendix of Statute. 

(c) The terms in which the daty is imposed are a.s follows License 
to be taken out yearly by any banker or bankers, or other person or persons, 
who shall issue any promissoiy notes for money payable to the bearer on 
demand, and allowed to be re-issued, 30Z.” 

(d) See ante, p. 334. 
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require the same, licenses authorising such pei'sons to issue such pro- 
missory notes, and to draw and issue such bills of exchange as aforesaid, 
on unstamped paper ; which licenses shall be and are hereby respec- 
tively charged with a stamp duty of thirty pounds for every such 
license. 

By section 3, a separate license sliall be taken out in respect of every 
town or place where any such ui^tamped promissory notes or bills 
of exchange as aforesaid shall be issued or drawn : Provided always, 
that no person or persons shall be obliged to take out more than four 
licenses in all for any number of towns or places in England ; and in 
case any person or persons shall issue or draw such unstamped notes 
or hills as aforesaid, at more than four different towns or places, 
then, after taking out three distinct licenses for three of such towns 
or places, such person or persons shall be entitled to have all the rest 
of such towns or places included in a fourth license. 

By 7 & 8 Viet c. 32, s. 22, every banker who shall be liable by law 
to take out a license from the Commissioners of Stamps and Taxes 
(now the Inland Revenue), to authorise the issuing of notes or bills, 
shall take out a separate and distinct license for every town or place at 
which he shall, by himself or his agent, issue any notes or bills 
requiring such license to authorise the issuing thereof, anything iu 
any former Act contained to the contrary thereof notwithstanding : 
Provided always, that no banker, who, on or before tlie bth of May, 
1844, had taken out four such licenses which on the said last-men- 
tioned day were respectively in force, for the issuing of any such notes 
or bills, at more than four separate towns or places, shall at any time 
hereafter be required to take out or to have in force at one and the 
same time more than four such licenses, to authorise the issuing of 
such notes or bills at all or any of the same towns or places specified 
in such licenses in force on the 6th of May, 1844, and at which towns 
or places respectively such bankers liad on or before the said last- 
mentioned day issued such notes or bills in pursuance of such licenses 
or any of them respectively. 

By 9 Geo. 4, c. 23, s. 4, every license granted under the authority 
of that Act shall specify all the particulars required by law to be 
specified in licenses to be taken out by jkmsous issuing promissory 
notes, payable to bearer on demand, and allowed to be re-issued; 
and every such license which shall be granted between tlic lOtli of 
October and the 11th of November in any year shall be dated on the 
11th of October, and every such license which sliall be granted at 
any other time shall be dated on the day on w'hich tl.c .same shall be 
granted ; and every such license shall (notwithstanding any alteration 
which may take place in any co-partnership of persons to whom the 
same shall be granted) have eflfect and continue in force from the day 
of the date thereof, until the 10th of October then next following, 
both inclusive, and no longer. 

G. 2 Z 
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Joint Stoch Banks' Licenses . — The 24 & 25 Viet. c. 91, 
s. 35, enacts, that, where a company or co-partnership 
consists of more than six persons, it shall be sufficient to 
specify in the license or certificate the names and places 
of abode of any six or more of such persons who may be 
presented to the commissioners, and to grant the license or 
certificate to them as and for the whole of the company or 
co-partnership, or otherwise to specify only the name or 
style of the company or co-partnership, and to grant the 
license or certificate to such company or co-partnership, 
in and by the said name or style, as the commissioners may 
think fit ; and such license and certificate are to be as good 
and available as if the names and places of abode of all 
the members of the company or co-partnership had been 
specified therein, and the license had been granted to them. 

Stamp Duties on Bank Notes . — The Stamp Act, 1891, 
imposes or rather re-enacts the duty payable on bank 
notes, which are issuable and re-issuable by licensed 
bankers.(a) 


(a) See the schedule thereto, wherein the duties imposed are as 
follows : — 


& 8. d. 


For money not exceeding 1/. 

0 

0 

6 

Exceedin 

g 1/. and not exceeding 21 . 

0 

0 10 

II 

21 . 

,, o/. 

0 

1 

3 


5/. 

„ 10/. 

0 

1 

9 

II 

10/. 

„ 20/. 

0 

2 

0 

II 

20/. 

„ 30/. 

0 

3 

0 

1) 

30/. 

„ 50/. 

0 

5 

0 

9 4 

50/. 

„ 100/. 

0 

8 

6 


By section 29, the term “ banker ” means any person (and by the Inter- 
pretation Act, 1889, s. 2, “person,” in relation to persons, includes a body 
corporate) carrying on the business of banking in the United Kingdom ; 
and the term “ bank note ” means and includes— 


(1.) Any bill of exchange or promissory note issued by any banker, 
other than the Bank of England, for the pa 3 rmeut of money, not 
exceeding 100/., to the bearer on demand ; and 

(2.) Any bill of exchange or promissory note so issued, which entitles 
or is intended to entitle the bearer or holder thereof, without 
indorsement, or without any further or other indorsement than 
may be thereon at the time of the issuing thereof, to the payment 
of money not exceeding 100/. on demand, whether the same be so 
expressed or not, and in wbateTer form, and by whomsoever such 
bill or note is drawn or made. 
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Stamped Bank Notes, — Bankers licensed under 9 Geo. 4 
c. 23, to issue unstamped notes are, by section 6, prohibited 
from issuing for the first time their promissory notes for 
payment of money to the bearer on demand on skimped 
paper.(t) 

Security on Issue of Unstamped Bank Notes. — Bankers 
licensed to issue their unstamped paper are required, by 
9 Geo. 4, c. 23, s. 7, to give security by bond to the 
Crown, and by sections 10 and 11 provisions are made to 
meet changes in partnership in banks, and requiring fresh 
securities in such cases, and enforcing the renewal of the 
bonds.(c) 

Composition in lieu of Stamp Duties.— 'Qy 9 Geo. 4, 
c. 23, s. 7, and 17 & 18 Viet. c. 83, s. 12, country and 
other bankers in England, authorised to issue promissory 
notes and bills of exchange, may compound for the stamp 
duties payable on their notes and bills ; and thereupon they 
may issue and re-issue their notes on unstamped paper.(rf) 
The 5 & 6 Viet. c. 82, s. 2, extends this privilege to bankers 
in Ireland in respect of their notes, (rf) The Commissioners 
of the Treasury (now the Inland Revenue) may compound 

By section 30, a bank note issued duly stamped, or issued unstamped by 
a banker duly licensed or othenvisc authorised to issue unstamped bank 
notes, maybe from time to time re-issued without being liable to any stamp 
duty by reason of such re-issuing. 

By section 31 (1). If any banker, not being duly licensed or otherwise 
authorised to issue unstamped bank notes, issue-s, or causes or permits to be 
issued, any bank note not being duly stamped, he shall forfeit 50Z. 

By section 31 (2). If any person receives or take any such bank note in 
payment or as a security, knowing the same to have l>cen issued unstamped 
contrary to law, he shall forfeit 20L 
(J) For the text of this Act, see Appendix. 

(c) An affidavit verifying the return of the issue by a banker of 
unstamped bills and notes under 9 Geo. 4, e. 23, may be sworn either before 
a justice of the peace under section 7, or before a commissioner to 
administer oaths in chancery under 54 fc 55 Viet. c. 38, s. 24. The manager 
of a bank is a chief officer within 9 Geo. 4, c. 23, s. 7, which requires such 
affidavit to be made by a cashier, accountant, or chief clerk, Reg. v. 
Greenland, 10 Cox C. C. 377 ; 1 L. R. C. C. 65 ; 36 L. J. M. C. 37. 

(rf) The composition is as follows : — 

8, d. 

For every 1001., and also for the fractional part 
of 1001., of the average amount, or value of 
such notes or bills in circulation during every 
half-year 3 6 
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with bankers in Scotland or elsewhere for the stamp duties 
on promissory notes, payable to bearer on demand, and on 
their bills of exchange. On the composition being entered 
into, the bankers are entitled to issue and re-issue their notes 
and draw bills on unstamped paper.(a) The 27 & 28 Viet, 
c. 8G, extended this p^o^^sion to bankers in Ireland in 
respect of the duties payable on bank post bills of 51. or 
upwards. The Act was originally limited in its operation 
to bank post bills issued during three years from the 29th 
of July, 1864, but the 30 & 31 Viet. c. 89, has made the 

enactment perpetual. 

Composition with Bank of Emfland on relinquishing Issue. 
— The power of the Bank of England to enter into com- 
positions with bankers, on discontinuing the issue of their 
own notes, was limited to the 1st of August, 1856,(6) but 
a subsequent statute has extended the period, until Parlia- 
ment shall prohibit the issue of bank notes, or until the 
privileges of the bank shall be determiued.(r) It has been 
held that such compositions cease to be payable if and when 
such bankers cease to carry on business. A company was 
incorporated for the purpose of purchasing and carrying 
on the business of four banks — two of which carried on 
business in London, one at Bristol, and one at Bath. The 
Bristol bank was entitled, under section 24, and the Bath 
bank under section 23 of the Bank of England Charter 
Act, 1844, to be paid by the Bank of England, a com- 
position for having ceased to issue their own bank notes. 
The four firms agreed to sell their businesses to the 
company when formed, the consideration being the allot- 
ment to them of shares in the company, and also agreed 
that they would not in future carry on business as bankers. 
This agreement was adopted by the company when formed, 
and the businesses of the four banks were thenceforth 
carried on by the company in its own name at the same 

(ff) 16 & 17 Viet. c. 63, s. 7. 

(&) 7 & 8 Viet. c. 32, 8. 25. 

(r) 19 & 20 Viet, c, 20. 


FOREIGN BANKS OF ISSUE. 


343 


places as before, and with the same staffs of clerks : — 
Held, that the banks must be taken to have ceased to 
carry on their business, and that the company was not 
entitled to be paid any composition by the Bank of 
England.(<f) Banking co-partnerships, surrendering their 
right to issue their own notes, by agreement with the 
Bank of England, do not lose the privilege of suing and 
being sued in the name of their public officer.(^) 


Issue of Bank Notes under 5/. — Bank notes payable to 
bearer on demand for 20^. or above that sum, and less than 
5^., were prohibited to be issued or re-issued by the Bank 
of England or any banker in England after the 5th of 
April, 1829. (/) In Ireland(ff) and Scotland(A) such 
notes are legal, if issued by bankers who were entitled to 
issue their own bank notes prior to the year 1845, and 
who have obtained the certificate of the Commissioners of 
Inland Revenue, authorizing them to continue to do so. 
But these notes must not be for the payment of a fraction 
of a pound, (z) 


Foreign Banks of Zss«^.— These banks are regulated 
in their issue by the laws of the countries in which they 
are established.(^) The right to regulate the coinage and 
issue the paper money of a State is part of its sovereign 
prerogatives, recognized by the law of nations, and will be 
protected by our Courts, when infringed or invaded. 
Certain persons in this country had manufactured docu- 


(d) Pregiiotf, Dim8dale,an(l oth'i’H v. Bank of Kaijland (1S94), 1 Q, B. 
351, distingDishing/zi re Capital and Counticx Bank, 61 L. T. 61G, where 
it was held that the Hampshire Bank (which had the right to the composi- 
tion by absorbing other banks into itself) did not lose its identity, but still 
carried on the same business, although it change<i its name and place of 
bnsinesa. See also the same cases as to whether the right to composition is 
commensurate with the right to issue notes. 

(e) 27 & 28 Viet. c. 32. 

(/) 7 Geo. 4, c. 6, s. 3. 

8 & 9 Viet. c. 37, BS. 8, 26. 

(A) 8 4c 9 Viet. c. 38, ss. 1, 18. 
m 8 4c 9 Viet. c. 37, s. 16 ; 8 4c 9 Viet. c. 38, s. 5. 

(«) Emperor of Auftria y, KowUh, 2 Giff. 628 ; S. C., on appeal, 
80 L. J. <jb, 690. 
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ments purporting to be the notes of a foreign State, the 
Court of Chancery, at the instance of the sovereign of the 
State, who alleged that the introduction of such notes into 
his dominions would cause great detriment to his subjects, 
directed the manufacturers to deliver up the notes to be 
destroyed, and the plates from which they had been 
manufactured, and restrained such persons from manufac- 
turing such notes. (a) But the Courts will not interfere 
with the mode in which the sovereign of a foreign State 
concedes or grants the right of issuing notes to others. (/>) 

Therefore, where a bill was filed in the Court of Chancery 
against the Ottoman Bank, its directors, and the Sultan, 
alleging that the Sultan’s Government had granted to the 
plaintiffs the exclusive right of issuing bank notes in 
Turkey, and had subsequently in derogation of that grant 
made a similar concession to the Ottoman Bank, and 
prayed for a declaration of the plaintiff’s exclusive right, 
and an injunction against the Ottoman Bank and its 
directors : it was held, that, inasmuch as the Court had no 
jurisdiction on the contract or concession as against the 
Sultan, it had none against the bank and its directors,(6) 

Colonial Banks o f Issue . — Banks of issue in India and in 
the Colonies are regulated by local la\vs,(0 or by charters 
from the Crown. 


Limited Banking Companies . — A banking company 
claiming to issue notes in the United Kingdom is not 
entitled to limited liability, but continues subject to 
unlimited liability in respect of such issue. (c?) 

The negotiability and payment of bank notes will be 
considered in the next Chapter. 


(fl) Emperor of Avstna y. Kossuth, 2 Giff. 628 ; S.C., on appeal, 
30 L. J. Ch. 690. 

(&) Gladstone v. Ottoman Banh, 1 H. &; M. 505. 

(c) See Oriental Bank Company y. Wriyht, 6 App. C. 842 ; 50 L. J. 

(<fj The Companies Act, 1879 (42 & 43 Viet. c. 76), s. 6. 
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CHAPTER XXXIX. 

JJAXK NOTKS. 

Most questions respecting Bank of England and country 
bank notes may be considered together. The right to 
issue bank notes and their liability to stamp duty have 
been stated in the last Chapter. 

Definition of Bank iVofes.-AYhat shall be deemed bank 
notes, within the meaning of the Bank Charter Act of 
1844, and the Acts regulating the issue of bank notes in 
Ireland and Scotland, as regards the enactments concerning 
stamps, has been subsequently defined by the 17 & 18 Viet, 
c. 83, s. 11, as follows : — 

“ All bills, drafts or notes, other than notes of the Bank 
of England, which shall be issued by any banker, or the 
agent of any banker, for the payment of money to the 
bearer on demand ; and all bills, drafts or notes so issued 
which shall entitle or be intended to entitle the bearer or 
holder thereof, without indorsement, or without any further 
or other indorsement than may be thereon at the time of 
the issuing thereof, to the payment of any sum of money 
on demand, whether the same shall be so expressed or not, 
in whatever form and by whomsoever such bills, drafts or 
notes shall be drawn or made, shall be deemed to be bank 
notes of the banker by whom or by whose agent the same 
shall be issued within the meaning of the 7 & 8 Viet. c. 32, 
and 8 & 9 Viet. cc. 37 and 38.” 

And by section 12, all bills, drafts and notes which by or 
under these Acts are declared or deemed to be bank notes, 
shall be liable to the duties and composition for stamp duties, 
imposed by or payable under any Act or Acts in force 
upon or in respect of promissory notes for the payment of 
money to the bearer on demand ; and all clauses, provisions. 
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regulations, penalties and forfeitures, contained in any Act 
or Acts relating to tte issuing of such notes, or for securing 
the stamp duties and composition, or for preventing or 
punishing frauds or evasions in relation thereto, shall be 
deemed to apply to all such bills, drafts and notes as afore- 
said, and to the stamp duties and composition payable 
upon or in respect thereof. 


Bank of England Notes treated as Cash . — Bank 
notes,” said Lord Mansfield in Millar v. Race, referring 
to Bank of England notes, “ are not goods, nor securities 
nor documents for debts, nor are they so esteemed, but are 
treated as money, as cash, in the ordinary course and 
transaction of business by the general consent of 
mankind, which gives them the credit and currency of 
money, to all intents and purposes. They are as much 
money as guineas themselves are, or any other current 
coin that is used in common payments as money 
or cash. They pass by a will which bequeaths all the 
testator’s money or cash, and are never considered as 
securities for money, but as money itself. On payment of 
them, whenever a receipt is required, the receipts are 
always given as for money, not as for securities or notes. 
So, in bankruptcies, they cannot be followed as identical 
and distinguishable from money, but are always considered 
as money or cash.”(a) 

Bank notes, whether of the Bank of England or of 
private banks, may, however, now be taken in execution 
under a writ of fieri facias ;(2>) and, consequently, they 
are now looked upon as goods and chattels within the 
meaning of the statute against fraudulent conveyances 
(the 13 Eliz. c. 5), so that a voluntary or fraudulent gift 
of them is void against creditors,(c) 


(a) Millar t. Bacc, 1 Burr. 452 ; Chapman t. Hart, 1 Vea. Sen. 271; 
Popham V. Lady Aylesbury, Ambl. 68 ; Mahany y. Donovan, 14 

Ir. Ch. Rep. 262, 388. 

(&) 1 & 2 Viet. c. no, s. 12. 

(d) Barrack v. M'Culloch, 26 L. J, Ch, 105. 
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Tender or Payment in. — At common law, a tender in 
Bank of England notes of a debt was a good tender, if 
the creditor did not object to receive notes in payment 
and by 3&4 Will. 4, c. 98, s. G, sucli notes are now made 
a legal tender for all sums above 5/., except at the Bank 
of England or its branches, so long as the Bank of 
England continues to pay on demand their notes in 
legal coin. 

Country bank notes are only a good legal tender when 
not objected to at the time,(e) such notes being considered 
as cash only in the absence of any objection being taken 
to them ; and in this respect a country banker stands in 
the same position, as regards a tender to him of his own 
notes, as any other persoD.(/) 


Country Notes given for Goods Sold. — Where country 
notes are given without indorsement for goods sold and 
they turn out to be worthless, the loss falls upon the vendor 
of the gQods.(g) 

Such notes are transferable by delivery merely, and the 
person transferring is not liable thereon, there being no 
indorsement to the transferee or taker. 

Nor is he liable on the consideration for which the bank 
note was given, for, by the delivery, without indorsement, 
there, primd facie^ has taken place a sale of the instru- 
ment ; the one party hands over the goods, or whatever 
else formed the consideration for paying over the instru- 
ment representing the value or agreed price of the goods, 
and the other party hands over the note, the whole forming 
one transaction ; and the law does not imply that he 
guarantees the solvency of the bankers. (A) 


(4) Qrighy v. Oahes^ 2 B. & P, 626 ; WrUjht t. Ilml, 3 T. R. 534 ; 
Anon,, 1 Ca9. Abr. 318, 319. 

(c) Polglatt V. Oliver, 2 C. & J. 15. 

(/) Forster 7 . WiUon, 12 M. & W. 201. 

(ff) Camidge 7 . Allenby, 6 B. & C. 373 ; Hobson v. Oliver, 10 

Q. B. 704. 

(A^) See per Littledale, J., Camidge 7 . Allenby, 6 B. & C. 385. See 
e/nte, p. 42. 
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Pre-ensting Debt. — If, however, a country bankers’ 
note is handed over on account of a previously existing 
debt the note is not considered as sold, therefore, if the 
note is presented in due time at the bankers’, and the 
bankers ha\nDg stopped payment, it is not paid, and due 
notice of the dishonour of it is given to the transferor, the 
transferee may have recourse to his original remedy for 
the antecedent dcbt,(rt) for the creditor is entitled to cash, 
and if he takes notes, that is, out of favour to the debtor, 
and it will be inferred, unless there is evidence to the 
contrary, that the notes were agreed not to be payment, if 
they turned out to be of no value, without laches in pre- 
senting, or other default of the taker. Perhaps this may 
be a sufficient ground upon which to rest the exception 
(if it be one) to the ride ; but be that as it may, the excep- 
tion seems to stand upon authority, though the rule is 
seemingly clear that a banker's note payable to bearer on 
demand delivered without indorsement, not in payment 
of a debt already due, but by way of a single transaction, 
as of an exchange for goods or for other notes, or for 
money is sold to the party receiving it, who takes it with 
all risks, the transaction being bond Jide.{b) 

In either case, whether the bank note is taken at the 
time of the sale, or for change, or for an antecedent debt, 
if the transferee can show fraud, as that the transferor 
knew the banker to be in a state of insolvency at the time, 
the former may recover from the latter, (r) 

Country Bank Notes paid into Bank . — Where country 
notes are paid into a bank by a customer, and subsequently 
prove to be valueless, owing to the failure of the bank 
issuing them, the loss falls on the customer, provided his 
banker has not been guilty of negligence in presenting 
the notes. An entry under such circumstances giving 

(^^) Camidge v. Allcubg, 6 B. & C. 373 ; Itoger t, Langford, 1 C. & M. 
037 ; Lichfield Union v. Greene, 26 L. J. Ex. 140 ; 1 H. & N. 884. 

(6) Fenn y. Harruson, 3 T. K. 759 ; Evans y . \iliyle, 6 Bing. 485. 

(<?) Per Bayley, J., Camidge \\ Allenhy, 6 B. & C. 373; perfiBAM-* 
WELL, B.,in Z/Wt/f'W UnhiiY. Greene, 26 L. J. Ex. 140; 1H.&N. 884, 
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credit for the amount represented by the notes is frimd 
fade evidence that cash was actually received for them, 
hut the banker is entitled to show that, as a matter of 
fact, they were dishonoured on due presentation.(c^) 

Forged Ffotes, — As has been noticed, when country bank 
notes are taken at the same time that goods are sold, or a 
consideration of any sort passes, all in one uninterrupted 
transaction, the transferor of the bank notes is not con- 
sidered as guaranteeing the solvency of the banking 
house that issues them, and the transferee takes them for 
better and for worse. 

But although the transferor does not, under these 
circumstances, take the risk of the solvency of the makers 
of the notes, he does warrant the genuineness of the 
instrument and that he has a good title thereto, and is not 
aware of any fact that renders it valueless, and must, con- 
sequently, bear tbe loss, if it turns out to be forged, (e) 
provided the taker of the note repudiates the transaction 
within a reasonable time.(/) 

Agreement E.xpress or Implied jyrovidmg against 
Insolvency, — It is not to be doubted, however, that the 
parties on every occasion of handing over country bank 
notes, whether upon a consideration antecedent or con- 
comitant, would certainly be bound by an express agree- 
ment providing for the insolvency of the maker of the 
notes ; in either case, the party receiving the notes may 
stipulate — “ I will not bear tbe loss, in case the banker 
has stopped payment within a reasonable time for present- 
ment of them, and before they are paid.’' So, in the case 
of a person asking another to give him change for a 
bank note, it must be inferred that the note is taken 

(f) TimmU v. OiUinn, 21 L. J. Q. B. 402 ; 18 Q. B. 722. 

(e) Bills of Exchaage Act, 1882, a. 58. Fuller v. iimith, R. & M. 
49 } Smith T. Mercer^ 6 Taunt. 76 ; Jonen v, Ryde, 6 Taunt, 488 ; 
\ Manb, 167 ; Leeds County Bank, Limited v. Walter, 11 Q. B. D. 84. 
Bm a-nU. 

(/) PooUy T. Brovin, 31 L. J. C. P. 134. 
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conditionally, and that the taker shall not bear the loss, 
provided he does all that is necessary on his part as to 
presentment and giving notice of dishonour, hut not 
otherwise.(a) 

Time for Presentment . — Bank notes are not intended to 
be a continuing security so as to entitle a holder thereof 
to retain them, and, consequently, he must, as a rule, 
present them or cause them to be presented the day after 
he receives them, in order that he may, when he has a 
right to do so, sue the person from whom he took them 
upon the consideration.(5) It would seem that a further 
day wherein to present for payment would be allowed 
where the notes have been received by an agent or servant. 

As to what is due time to present for payment a banker’s 
note, after the receipt of it, various cases have been decided. 
A. sent his servant to a town, fourteen miles from his 
residence, to sell cattle ; the servant sold them, and took 
country bank notes in payment from B. (this \vas about 
one o’clock on a Friday afrernoon), and paid them over to 
his master (who had been from home the w’hole of Friday) 
on settling with him on Saturday evening. A. presented 
the notes the following Monday morning at the banking 
house, when it was found that the bank had stopped pay- 
ment on the previous Saturday, between three and four 
o’clock. Under these circumstances, the Court considered 
that A. was entitled to recover from B. the amount of the 
notes, as A. had not been guilty of such laches, by not 
presenting the notes on Saturday morning, as made the 
notes his own, but intimated that the result would probably 
have been different if the servant had been identified with 

(a) Camidge v. AUenhy, 6 B. & C. 373. It is sufficient to rebat 
charge of negligence if the taker negotiates the bills within the same time 
as that allowed for presentment ; Bohinsony . Ilaicltgford , 9Q. B. 62 ; 
15 L. J. Q. B. 377). When the holder transmits them for payment he 
may cut the notes in half and send one set of halves on the next day and 
the other on the day following. Williams v. Smith, 2 B. & Aid. 496, and 

sec “ Byles on Bills,” p. 282. , 

rj) See Van Wort v. Woolley, 3 B. C. 446, 447 ; Tmmu v. 

21 L. J. Q. B. 405 ; 18 Q. B. 722 ; Woodland t. Fear, 7 El, & Bl. 619 ; 
Turner v. Stone, 1 D, & L. 122. 
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the master.(c) It seems if the master had himself sold 
the cattle, and taken the notes for them, in one unin- 
terrupted transaction, he would at once have made his 
election to take the notes as payment, according to the 
doctrine above stated, so that, independently of the question 
of laches, he must, in that case, have borne the loss. The 
Court, if the case is duly reported, does not seem to have 
had present in their minds the distinction between giving 
bank notes, in completion of a sale, and giving them in 
discharge of a precedent debt. 

When Presentment Excused . — It is quite clear in general, 
that in case of a country bank note, made payable at 
the banking house, there must be a presentation for pay- 
ment there, before a right of action accrues, and merely 
alleging the insolvency of the house as a reason for non- 
presentment is not sufficient \{e) though it would seem that 
the actual closing of a bank amounts to a refusal to all the 
world to pay its notes and excuses presentation, provided 
that within a reasonable time the transferee gave the other 
party notice that the notes were valueless, and offered to 
retain them.(/) 

The stopping payment by a bank, which issues notes 
payable on demand does not preclude the necessity of 
demanding payment in order that interest may become 
payable.(^) Therefore, where a banking company stopped 
payment and it was wound up, and the debts were being 
paid in full ; it was held that interest at 5/. per cent, was 
payable on all promissory notes, drafts and other negotiable 
securities current at the time of the stoppage, not from the 
time of the stoppage, but from the respective times of the 


(o) Jatnet y. Eoulditoh, 8 D. & R. 8. 

id) Saundergon y. BoweSy 14 East, 600 ; Dkltenson y. Bowcg, 16 East, 

no. 


(fi) Warrin(ftony.Furhur,%Yj^siy2i^. 

if) Rogerg y. Lovgford, 1 C. & M. 637 ; Rohnon v. Olivary 10 Q. B. 904 • 
Eowe Y. Bowegy 6 Tannt. 30 j “Byles on Bills” p. 287: and Bills of 
Exchange Act, 8.46 H), (2). 

(jl) In re Herefordghvre Banking Companyy 36 L. J. Ch. 806, 





352 


BANK NOTES. 


claims in respect thereof being sent in to the liquidators, 
the stoppage of the bank not operating to dispense with 
the necessity of making a demand.(a) 

jSotice of Dishonour , — The same rule as to notice of 
dishonour of bills of exchange, and notice of dishonour of 
country bankers’ notes, has always prevailed. By the 
Bills of Exchange Act, 1882, s. 49, it is now provided that the 
notice may be given as soon as the bill is dishonoured, and 
must be given within a reasonable time thereafter. In the 
absence of special circumstances notice is not deemed to 
have been given within a reasonable time, unless — 

(1) Where the person giving and the person to receive 
notice reside in the same place, the notice is given or sent 
off in time to reach the latter on the day after the dishonour 
of the bill. 

(2) Where the person giving and the person to receive 
notice reside in different places, the notice is sent off on 
the day after the dishonour of the bill, if there be a post at 
a convenient hour on that day, and if there be no such 
post on that day, then by the next post thereafter. (5) 

A. , being pre\’iously indebted to B. in 500/,, on a Friday, 
about eight or nine A.M., paid to B., at his residence at 
Wantage, 490/. in notes of the Newbury Bank, and 10/. in 
a note of the Wantage Bank, B. giving him a receipt for 
500/. on the back of the promissory note by which the loan 
had been secured. 

B. immediately sent 450/. of the notes to his bankers at 
Wantage, w'ith orders to transmit the Newbury Bank notes 
(which were made payable (»n demand at the bank at 
Newbury, or at the bank of Messrs. Barnard & Co., 
Loudon) to London, to buy an Exchequer Bill. Wantage 
is distant from Newbury about eighteen miles, and was 
a two days’ post from one place to the other ; the post left 
Wantage for London at half-past five o’clock, P.M., every 
day, e.vcept Saturdays. 

(fl) la re East of England Banking Company, 38 L. J. Ch, 121. 

(h) Sec further as to notice of dishonour, ant4}, p. 50. 
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When B.’s messenger got to the hank, and delivered his 
message, with the above order, one of the partners said it 
■would be dangerous to send the notes to London, and, 
therefore, declined or refused to send them by post that 
evening, but offered to enclose them on the Saturday 
evening, in their packet which they usually sent in the 
course of their business as bankers, two or three times a 
week, by the coach, to London, and which packet, he said, 
would be in London on Monday. This was ultimately 
agreed to, and on the Saturday evening 450/. of Newbury 
Bank notes were, by the bankers at the AVantage Bank, 
cut in halves, and one set of halves enclosed in their 
packet, and transmitted the same evening to London. 
They usually sent their notes half by the coach, and half 
by the post, and the other set of halves were sent by post 
on the Sunday evening, addressed to the London corre- 
spondents of the Wantage Bank ; these halves reached 
them between ten and eleven a.m. on the Monday, and the 
packet, containing the other halves, was delivered to them 
somewhat later the same day. 

The Newbury Bank stopped ])ayment the same morning, 
but their correspondents in London, Messrs. Barnard & Co., 
continued to pay the Newbury notes the whole of Monday, 
but not afterwards, and tbe notes in question would have 
been paid if they had been presented in the course of 
Monday. AVhen they were presented to Barnard & Co. on 
Tuesday they were dishonoured. 

Notice of the stopping of tlie Newbury Bank being 
communicated to B. on the evening of Monday, he im- 
mediately sent a messenger to A.’s house, who stated it to 
A.^s wife, A. himself having gone to bed ; A., the same 
evening, said he would take the notes again, and return 
them to the person from whom he had received them. He 
afterwards refused to take back the notes. 

In an action against him by B., it was held that B. was 
entitled to recover, for that if the notes had been sent 
direct by the post to Newbury, they would not have been 
G. 2 a 
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paid as the bank had stopped on the Monday ; and that 
sending the half notes to London was a reasonable pre- 
caution, and one which, therefore, B. had a right to 
^ adopt.(a) 

Exchanging Notes . — It is a custom among country 
bankers who reside in the same district to exchange each 
other’s notes once or twice a week, something after the 
same plan as that adopted at the London or country 
clearing house with respect to cheques. 

This is a great convenience to all parties, and has the 
same effect as the practice with respect to the clearing 
house, in lessening the amount of bank notes or gold 
required for the circulation of the district ; it also operates 
as a check to a redundancy of issues, by any particular 
bank, within the district. 

The notes of such bankers as reside beyond the district, 
when they come into the hands of the bankers within the 
district, are not sent to the issuers of them, but are sent at 
once to London, for the purpose of being presented for 
payment to the bankers to whom they are addressed, or 
upon whom they are drawn. 

Right of Setting Of Notes on Bankruptcy of Country 
Banks . — tinder section 38 of the Bankruptcy Act, 1883, set 
off is not allowed where the person claiming the right had, 
at the time of giving credit, notice of an act of bankruptcy 
committed by the debtor and available against him. But 
mere knowledge of insolvency is not equivalent to notice 
of an act of bankruptcy ; and it has been held in an action 
brought by the assignees of certain bankers, that a party 
had a right to set off notes of such bankers taken by him 
after he knew they had stopped payment ; but before he 
knew that they had committed an act of bankruptcy.(5) 
A rif^ht of set off when once it exists cannot be defeated 
by unfair means thus : — 

(a) Williams v. Smith, 2 B. & A. 496. See farther as to notice of 

dishonour, p.^50. , n ^ aj 

(&) Hawhins t. Whitten, 10 B. & C. 217 ; Dvchson v. Cats, 1 B. & Ad. 
343 ; Ex parte Reid, 14 Q. B. D. 963. 
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Where one of two country banks became bank- 
rupt, each at that moment having in their hands bank 
notes of the other, which, together with other securities, 
were reciprocally of nearly the same amount, and the 
assignee of the bankrupt house, knowing this, presented 
the notes, and obtained payment of them from the solvent 
bank at their London agents, Avho Avere unaware of the 
relative situation of the two banks, the money Avas held to 
be recoverable by the soL'ent bankers from the assignee, 
it being shoAAui that, on the balance of accounts between 
the bankers, not only Avas nothing owing by the solvent 
bank, but that there Avas a sum of 22/. in their favour.(c) 


Alteration of Note . — By section 64 of the Bills of 
Exchange Act, 1882, a material alteration in a bill Avithout 
the assent of all parties liable thereon avoids such bill, except 
as against a party Avbo has himself made, authorised, or 
assented to the alteration and subsequent indorsers ; pro- 
vided that where a bill has been materially altered, but the 
alteration is not apparent, and the bill is in the bands of a 
holder in due course, such holder may avail himself of the 
bill, as if it had not been altered, and may enforce payment 
of it according to its original tenor. 

And by sub-section (2) it is enacted that in particular the 
folloAving alterations are material, namely, any alteration of 
the date, the sum payable, the time of payment, the place 
of payment, and where a bill has been accepted generally, 
the addition of a place of payment, Avithout the acceptor's 
assent.(c/) 

The (Question of the application of this section (coupled 
Avitb section 89 by Avbich the provisions of the Act relating 
to bills apply “Avith the necessary modifications ” to pro- 


(c) Edmeadt v. Newman, 1 B. i; C. 418. lii the cane of a winding-up 
order the date of the order fixes the right to set off : la n; Milan Ti'am- 
wayi Company^ 26 Ch, 11. 691 ; In re United Portt General Jneurance 
Company, 46 L. J. Ch. 403. 

(a) See ante, p. 102, 


G. 


2 A 2 
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missory notes) to Bank of England notes came before the 
courts shortly after the passing of the Act in the case of 
Leeds Banking Company v. Walker.ia) In that case the 
facts were as follows : — 

A Bank of England note, which had been materially 
altered in number and date, was paid to the plaintiffs’ 
bank for value by the defendant, both parties believing 
the note to be good. The plaintiffs paid away the note, 
which was afterwards presented to the Bank of England, 
where the alteration was perceived and payment was 
refused. The note was returned to the plaintiffs as a bad 
one, and, after a fortnight spent in tracing the note to the 
defendant, the plaintiffs demanded payment of it from 
him, and on the 21st July, 1882, sued him for the amount. 

On the 18th August, 1882, the Bills of Exchange Act, 
1882 (45 & 46 Viet, c. 61), received the Royal assent. 

Held, that the doctrine as to notice of infirmity in 
bills and notes was inapplicable to a forged Bank of 
England note, and that the delay in giving notice of the 
alteration to the defendant was no ground of defence ; that 
before the Bills of Exchange Act, 1882, the Bank of 
England was not liable on the altered note {Suffell v. Bank 
of England^ 9 Q. B. D. 555), which was therefore worth- 
less ; that section 64 was not retrospective, and that even 
if it were so, the “necessary modifications” referred to in 
section 89 would exclude Bank of England notes altogether 
from the operation of section 64, and that even if the 
proviso of section 64 would otherwise have affected the 
altered bank note, the alteration was “ apparent,” as the 
Bank of England could at once discern and point out to 
the holder of the note that it had been materially altered, 
although the alteration was not obvious to everybody j 
and, consequently, that the plaintiffs, having received from 
the defendant a worthless note on which no one could be 
sued, were entitled to recover in the action for money had 
and received. 


(a) 11 Q. B. D. 84. 
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It will be noticed that sub-section (2) does not specifi- 
cally mention the alteration of the number on a Bank of 
England note as being a material alteration, but it is 
submitted on the grounds mentioned in the above case 
and in Stiffell v. Bank of En(jlandQ>) that it clearly 
remains so. 

Stolen Notes . — Bank of England or other notes cannot 
be followed by the legal owner into the hands of a 
bond fide holder for value without notice ; and the holder 
of a note is, prmd facie^ entitled to prompt payment of it, 
and cannot be affected by the previous fraud of any former 
holder in obtaining it. Payment, therefore, cannot be 
refused, when the note is presented, unless the bank can 
show that the holder was privy to the fraud. (c) 

The bank is in the practice of stopi)ing the payment of 
a note on receiving notice that it has been stolen, upon 
receiving an indemnity from the applicant ; and this has 
been declared to be a reasonable practice.(rf) The stopping 
payment does not appear to be a duty, but is merely an 
accommodation rendered to the public.(^) 

A money changer, changing a Bank of England note, 
which had been stolen, but giving full value for it, and 
taking it hondfide^ not ha\dng at the time knowledge that 
it had been stolen, was held entitled to recover from the 
bank the amount of the note, although he had the means 
of knowledge if he had taken proper care of certain notices, 
advertising its robbery, which had been previously delivered 
to him. 

The money changer carried on business in Paris ; he 
had received, some time before the transaction, a printed 
advertisement, stating the note to have been stolen, among 
others, from Messrs. A., in England ; he nevertheless 
changed it bond fide about the middle of the year next 

(b) 9Q.B.D.665; 61 L. J. 401. 

(c) Solomons y. Bank of England, 13 East, 136 n. 

(d) Miller v. Race, 1 Burr. 460; see Willis t. Bank of England, 4 
A. k £. 36. 

(fi) Ibid. 
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following that in the course of which he had received the 
notice : it was held that he was entitled to recover from 
the bank the amount of the note, (a) 

A Bank of England note, which had been feloniously 
stolen in England in February, 1826, was remitted in 
May, 1827, by a foreign merchant to his correspondent 

^ , 0 honi he was indebted in a sum exceed- 
ing the amount of the note. The latter demanded pay- 
ment ; the bank refused to pay, on the ground that the 
note had been stolen. At the time when the correspondent 
was informed of this, he had not made the foreign merchant 
any advance on the credit of the note : — Held, first, that, 
in trover for the note, the correspondent must be con- 
sidered the agent of the foreign merchant, and that he 
could, therefore, recover upon his title only ; secondly, 
that, in such action, it having been proA'ed that the note 
had been stolen, it was incumbent on the plaintiff to shew 
that the foreign merchant had given full value for it.(/>) 

Half Notes, — The practice of cutting notes in half for 
the purposes of transmission by post is a legal one.(c) 

The property in the halves of bank notes sent in pay- 
ment of a debt due to the receiver from a third person, 
with an intention on the part of both sender and receiver 
that the other halves are to follow, remains in the sender 
until he sends the second halves ; the payment being until 
then inchoate and conditional. It is, therefore, open to 
the sender, at any time before sending the second halves, 
to disaffirm the transaction, and re-demand the first halves 
from the receiA^er, AA'ho is liable to an action for refusing 
to return them.(i7) 

(tf) BaiAael v. Bank of England, 25 L. .T. C. P. 33 ; 17 C. B. 161. See 
also Willis V. Bank of England, 4 A. & E. 21 ; Bank of Bengal v. Fagan^ 
7 Moore, P. C. 72. See further as to the effect of negligence of holder, 
ante, p. 85. 

(A) Be la Chaumette t. Bank of England, 9 B. & C. 208. 

(c) Bediuayyie v. Burton, 9 Jur. 21. A person maj be indicted 
for stealing or embezzling the halves of bank notes. Rex T. Mead, 4 
C. P. 635. 

(rf) Smith V. Mundy, 3 El. & El. 22 ; 29 L. J. Q. B. 172 ; 6 Jur. (N.8.) 
077 ; 2 L. T. 373 ; 8 \V. K. 661. 
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Section 69 of the Bills of Exchange Act, 1882, dealing 
with lost instruments, it is submitted, applies equally to the 
case of half notes ;(^) indeed, it has been said that the banker 
would be even bound to pay without an indoinnity.(/) 

JS'otes Lost in Post.—l^ a note is sent to a creditor by 
post and lost, the loss falls upon the creditor, provided he 
has authorised it being so sent, or that mode of transmis- 
sion is the one usually adopted between him and his 
debtor.(^) No action in respect of such a loss lies against 
the Postmaster-General, (A) though a deputy postmaster 
may he liable for negligently failing to deliver letters.(^) 

Lost Notes . — Notice has previously been called to the 
provisions in the Bills of Exchange Act, 1882, relating to 
actions upon destroyed or lost negotiable instruments. (/;) 
It has been held that bank notes come within these 
provisions.(0 

Rights of Finder.— A. had picked up some bank 
notes on the floor of B.’s shop, and handed them over to 
B. (who was not aware of the notes having been on the 
floor) to keep till the owner should appear, and B. caused 
advertisements to be inserted in various newspapers, but no 
one appeared to claim them, and three years elapsed, and 
then A. requested B. to return them, tenJering the costs 
of the advertising, and offering an indemnity, and B. 
refused : A. was held entitled to recover the notes in trover 
against B.(m) 

It is very important, in the case of a loss ot bank notes, 
to bear in mind the general principle governing the 
criminal liability of the person finding them. The result 


(e) See Rr.dmayne v. Burton, mpra. 

(/) Per WiLLES, J., in Ik-dmayne v. Burton, supra. 

{g) WarwicUy. Ni)akc8,\ Peak. 98; Norman y. Ricketts, 2 “Timed” 
Rep. 607. 

(A) Whitfield v. Lord De Spencer, Cowper, 754. 

(t) Lane v. Cotton, I Salk. 17, 

(Jt) See ante, p. 88. 

(/) JJcDonndl v. Murray, 9 Ir. C. L. R. 466. 

(/ft) Bridges v. JIawkesworth, 21 L. J. Q. B. 76 ; 15 Jur. 1079 ; Bee 
Armory v. Delamirie, Bm. Leading Cas., vol. i. 
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of the authorities seems to be that, if the finder leliece at 
the time of finding them that the owner cannot he founds 
he is not guilty of larceny, although he takes the notes 
intending to deprive the owner of them, and although 
he afterwards has means of finding the owner, and, 
nevertheless, retains the property to his own use. (a) 

Operation of the Statute of Limitations on Banl' Notes . — 
The notes of the Bank of England until paid by the bank 
are not, like a promissory note of a private person payable 
on demand, affected by the Statute of Limitations, (ft) 
notwithstanding the notes may not be presented for pay- 
ment, or payment l)e not made for very many years after 
their issue, for they form part of the established currency 
of the countr 3 ’.(e) With regard to country and other bank 
notes of banks having authority to issue them, a similar 
principle governs the law of their circulation and currency. 
By the Acts regulating the issue of bank notes in 
Ireland((?) and in Scotland, (^’) it is expressly enacted, 

that all bank notes shall be deemed to be in circulation 
from the time the same shall have been issued by any 
banker, or any servant or agent of such banker, until the 
same shall have been actually returned to such banker or 
some servant or agent of such banker.” The 7 & 8 Viet, 
c. 32, which regulates the issue of bank notes in England, 
does not contain this provision ; but, as we have seen, the 
17 & 18 Viet. c. 83, after specifically defining (sec- 
tion 11)(/) what shall be deemed bank notes -within these 
Acts for the purposes of issue and stamping, enacts 
(section 12), that all clauses, provisions, regulations, &c., 

(rt) R. V. Clyde, L. R. 1 C. C. R. 139 ; 37 L. J. M. C. 107 ; Reg. v. 
DUoh, 25 L. J. M. C. ; 39 Reg. v. Thurborn, 1 Den. C. C. 388, 395, 396 ; 
Reg. V. Moore, 30 L. J. M. C. 77. 

(5) Norton y. Ellam, 2 & W. 461. The statute runs from the date 

of tlie note in such case, although no demand is ever made. 

(<•) As to the mode of dealing with Bank of England notes that have 
been issued for over forty years, and have not been presented for payment, 
see 55 & 56 Viet. c. 48, s. 6. See also Appendix. 

(<f) 8 & 9 Viet. c. 37, s. 17. 

(f) 8 & 9 Viet. c. 38, s. 8. 

(/") Ante, p. 345. These Acts are in the Appendix. 
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contained in any Act or Acts, relating to the issue of such 
notes,’* &c. (and, of course, including the above-mentioned 
Acts), “shall he deemed to apply to all such notes and 
consequently it follows, as a necessary consequence, that 
until they are returned to, or paid, cancelled, or redeemed 
by, the banker issuing them, mere lapse of time does not 
affect their circulation or value anv more than it does Bank 
of England notes.(r/) 

For{jerij . — As regards forging and passing bank notes, 
knowing them to be forged, it is enacted by 24 & 25 Viet, 
c. 98, s. 12, that whosoever shall forge or alter, or shall 
offer, utter, dispose of, or put oft’, knowing the same to 
be forged or altered, any note, or bill of exchange, of the 
Bank of England, or of Ireland, or of any other body 
corporate, company, or person carrying on the business ot 
bankers, commonly called a bank note, a bjiuk bill of 
exchange, or a bank post bill, or any indorsement on, or 
assignment of any bank note, bank bill of exchange, or 
bank post bill, with intent to defraud, shall be guilty of 

A conditional uttering partakes of the criminal qualities 
of any other uttering ; thus, where a person gave a 
forged acceptance, knowing it to be so, to the manager 

{(f) Mr. Morse, in his “ Treatise on Banks aiui Banking,” put the non- 
liability of bank notes to the operation of the Statute of Limitations on a 
higher and different principle. He says. pp. 403, 4U4 : “ A bunk note is 
not subject to the running of the Statute of Liinitalions. as any other 
simple indebtedness, or promise to pay, would be, although the bill is not 
distinguishable in form from such a promise. Its purpose of circulation 
necessarily involves this result. Every time that it is re-issued by the bank 
the promise is renewed, and it must usually lx* impossible in the case of any 
particular bill to say how often it has j)as.sed into, and again h.as been piiid 
out by, the bank, or when it was last Sf) i»aid out. But even if in any 
individual case it could be shown that the last issue was at a time so long 
past that the period of the statute has since elapsed, yet another cibjcction, 
which goes to the root of the matter, still remains bcliiml. For la|)sc of 
time, in the case of these instruments, affords no presumption of their 
having been paid. On the contrary, their e.xistence in other hands than 
those of the bank, is at least prima facif evidence of non-payment, since 
they are never paid, and, generally speaking, payment can never be 
enforced upon them at law, unless they are surrendered to the promisor. 
Further, as already shoviTi, a new contract and a new cause of action is 
created by each tranafer, so that the statute could begin to run only from 
the time when the last holder tame into po-sscssion.” 
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of a bank, where he kept an account, saying he hoped 
this bill would satisfy the bank as a security for the 
balance he owed them ; this was holden a sufficient guilty 
uttering.(a) 

When the authority of a banking company to draw and 
issue notes is recognized by statute, it is not necessary to 
prove it by the charter or otherwise.(6) 

On an indictment for disposing and putting off forged 
bank notes, knowing them to be forged, the prosecutor has 
a right to give in evidence the fact of other forged notes 
having been uttered by the prisoner, for the purpose of 
proving his knowledge of the notes in question being 
forged also ;(c) and delivering to another person a forged 
bank note, to be put off or passed by the latter, is a “ dis- 
posing of and putting off” within the statute.(d) 

Purchasing or receiving forged bank notes, knowing 
them to be so, is felony.(e) 

En(jraving Plates for Bank Notes . — It is also felony to 
engrave plates for the notes of the Bank of England or 
of Ireland, or of bankers, or to manufacture or sell paper 
resembling the paper used by the Bank of England or 
of Ireland for their notes or bills, or their watermarks, 
without authority.(/) 

Larceny . — As regards the stealing of bank notes, where 
a person intercepts notes at a post office, which are in 
course of transmission fi'om one branch of a banking 
company to another (at which they had been issued), he 
may be found guilty of the larceny of the notes described 
as money, though they were not in circulation at the 
time.(y) 


(a) Beg. v. Conhe, 8 C. & P. 582. 

(i) Bex V. 1 Mood. C. C. 130. t. <*.6 

(e) Bex V. Wylie, 1 N. R. 92 ; B. y. Millard. R. & R. 216. 
(rf) Bex T. Palmer y 1 N* R. 96. See B* t. Oilei^ 1 Moo. Ci 
(e) 24 & 25 Viet. c. 98, 8. 13. 

(/) Ibid, ss.li — 18. « « 

(y) Beg. v. West, 26 L. J. M« C. 6 ; 7 Cox C. C. 183. 


C. 160. 
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Obtaining Moneg or Goods hy means of forged or tvorth- 
kss Notes , — If a person gives forged country bank notes in 
payment for goods, knowing tliem at tlie time to bo 
valueless, he is indictable for cheating and defrauding the 
seller of the goods ; but the cvidt*nce to show the notes to 
be bad and worthless must be clear and full. In a case 
where there was some evidence to show that the bank, ot 
which the paper in cpiestion purported to be the 
had stopped seven years previously, and the notes aj)^reJ^ 
to have been exhibited under a commission of Ijankruptcy 
against that bank, and the words importing th^YrYA'Tdl'^ 
ranJum of exhibit had been attempted to be oblitibtfiJtltfli^ & ■ i'»nmi 
but the names of the commissioners remained on <‘ach o^rinJija/',, 
them, and the notes had never been presented for payment 
at the bank, or at Sir J. Esdaile’s, in London, where they 
were made payable, the judges held the evidence insuf- 
ficient to show the notes to be l)ad.(/() 

So, it is not sufticieiit to show the bankruptcy of two out 
of three, jjartners in a bank, and th(‘ sluitting up of the 
house ; for the third being solvent, the note, if presented 
to him, may perhaps be paid.f/) So, even where the Ijank 
had ceased business twenty years previously, and the note 
uttered was old, discoloured, and ihited many years before 
the time of giving it, and had been regularly cuneelledand 
withdrawn from eireulation, the makers having traced a 
large cross over the face of it, but the proceedings in bank- 
rui)tcy against the bankers were not produced, it was hedd 
that the prisoner, thougli he gave a false address when 
asked, could not be convicted of a false ]n’etenoe, as there 
was no evidence of his knowing the note to be cancelled 
and unavailable at the time he uttma'd it.f/.*) 

A person passing a note of a country banlc for o/., jjay- 
able on demand, as a good note, and as of the value of o/., 


knowin<T at the time that the bank is insolvent and has 


(/() V. Flint, U.k n. ir»o. 

(/) Jlr,v V. Spf'/txci\ 3 C. I*. 420. 

{k) Reg. V. Clarky 2 Dick Q. S., by Talt'ounl, 315. 
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stopped payment and cannot pay the note in full, may be 
indicted for obtaining money by false pretences.(a) 

A person fraudulently offered a IL Irish bank note as a 
note for 51. j and obtained change as for a 5/. note ; though 
the prosecutor could read, and the note upon its face 
clearly afforded the means of detecting the fraud, it was 
held, that this was obtaining money by means of false 
pretences.(^) 

It is now a felony for any one, with intent to defraud, 
to demand, receive, or obtain, or procure to be delivered 
or paid to any person, or to endeavour to receive or obtain, 
or procure to be delivered or paid to any person, any 
chattel, money, security for money, or other property 
whatsoever, under or by virtue of any forged instrument, 
knowing the same to be forged, (c) 


(fl) JReg. V. JSrans, 29 L. J. M. C. 20. 

(&) Seg. V. Jesso^, 27 L. J. M. C. 70. See also i?. v. Woolley^ 1 Den. 
C C 559 

(0 24 &25 Viet c. 98, s. 38. 
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CHAPTER XL. 

BANK POST BILLS. 

Questions often arise respecting bank post bills in the 
course of the business of bankers; we will, therefore, 
devote a word or two to the subject. 

Bank post bills are instruments in common use among 
bankers for the remittance of money to persons in the 
country or abroad. They are payable to order, and at a 
certain number of days after sight.(^/) When indorsed 
by the payee they become payable to bearer, and are 
negotiable as other bills or notes, until ultimately paid by 
the bankers issuing them. The peculiar quality of a bank 
post bill is its safety and facility as a medium of trans- 
mitting money to a distance. 

Bank post bills issued in London by the Bank of Eng- 
land are not bylaw payable at the branches in the country; 
but they are usually cashed at the branches, or by bankers, 
for a commission.(e) By 9 Geo. 4, c. 81, bankers in 
Ireland are prohibited issuing or re* issuing bank notes, or 
bank post bills, without their being made payable at the 
places where issued, although they may be made payable 
at several places. By 5 Geo. 3, c. 49, s. 2, banks in Scot- 
land may issue bank post bills payable seven days after 
sight, as in England. 

Giving cash for a hank post bill is a payment within 
the protection clause of the Bankruptcy Act, 1883 (^') 

(d) See a form of a bank post bill, in WtUh v. Jinnk of Eitghiiid, -t 
A. & E. 22 n., and in Forhug v. Marshall, 11 Exch. 167 ; 24 L. J. Exoh. 
306. In the latter case, Pollock, C.B., Alderson, B., and Platt, B., 
considered bank post bills to be bills of exchange, but Martin, B., how- 
CTcr, thought them to be promissory notes. The Bank of England has 
issued bank post bills since the year 1738. See also Block v. Bell, 1 
M. & R. 149. It is said that no “ days of grace ” are allowed on them. 
See “ Byles on Bills,” 109. 

(e) See Willis t. Bank of England, 4 A. & E. 21. 
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(46 & 47 Viet. c. 52, s. 49), provided tlie payment to the 
bankrupt takes place before the date of the receiving order 
and the person by whom the pa}Tnent was made had not at 
the time of the payment notice of any available act of 
bankruptcy committed by the bankrupt before that time.{a) 
Bank post bills are considered as ready money when 
unobjected to on the score of being drafts.(A) 

(а) As to what is meant by an available act of bankruptcy, see 
section 168. Notice to the Bank of England is as against the bank notice 
to its branches, provided there has been a reasonable time allowed in which 
the head office could communicate with its branches. Willh v. Bank of 
England, supra. 

(б) Caine v. Coulton, 1 H. & C. 764 ; Tiley v. Courtier^ 2 C. & J. 16. 


CHAPTER XLL 


EXCHEQUER BILLS AND BONDS. 


It may be useful to refer to the law regulating the issue 
and currency of Exchequer Bills.(c) ^Ve have seen that 
they are negotiable instruments, payable to bearer, and 
pass by delivery. They may, however, be made payable 
to order, by filling in the blank with the name of the 
payee, in which case they are only transferable by his 
indorsement.(^^) They are subject to the general lien of 
bankers, unless deposited by a customer with his bankers 
for a special purpose, as, for instance, to get the interest 
upon them, or to exchange them for new bills. (^) If 
bankers make advances on a deposit of Exchequer Bills, 
which turn out to be forgeries, they will he entitled to 
recover back their advances immediately upon the bills 
being repudiated at the Exchequer. (/) 

The bills are issued under the direct authority of 
Parliament, for money advanced for the use of the 
Government, in anticipation of the receipt of the oi dinary 
revenue, and are made a specific charge upon the Con- 
solidated Fund of the United Kingdom or its growing 


(c) The 29 & 30 Viet. c. 25 ; 38 & 39 Viet, c 45 ; 40 Viet c 2, are the 
Htatates which regulate the issuing and paying off Exchequer Bills since the 
Ifit of Aoril 1867. The former statutes were the 48 Oeo, 3, c. 1 ; 4 S: f> 
Will. 4, c!^ 15’; 5 & 6 Viet. c. GO ; 24 Viet. c. 5 ; and 25 Viet. c. 3, as to the 

bills issued before that period. 

(d') Wookey y. Folc, ili. (i' A\a. 1. 

(e) Brandao v. Barnett, 12 Cl. & I‘. 787 ; ante,\}. 248. 

(/) Banlc of England v. Tomhina, G Jurist, 348. On the dnwo^;ery of the 
extensire forgeries of Exchequer Bills, which were committed hy Beaunioiit 
Smith, a clerk in the Exchequer Office, in the year 1842, a CnmiiiiSMon ot 
InquiA was directed by Ihe 5 & G Viet. c. 11, to issue, with iiistrucUons to 
the Commissioners to report upon the circumstances under which the bills 
had been issued, and the holders became possessed of ‘hem. Afterwards the 
Treasury was authorised by the C & 7 Viet. c. 1, to pay the bonajide holders 
of fheie forged docaments. 
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produce.(ci) Cash under the control of the Court of 
Chancery may be invested in Exchequer Bills.(&) They are 
receivable in payment of Government taxes or duties.(c) 
The bills are prepared and made out at the receipt of 
the Exchequer, and may be in such form, with coupons 
for interest, as the Commissioners of the Treasury may 
think most safe and convenient, and may contain one 
common sum or different sums for the principal moneys.(cf) 
They must, however, bear the name of one of the Secre- 
taries for the time being to the Treasury, and that name 
may be impressed or affixed by machinery or otherwise in 
such manner as the Commissioners of the Treasury from 
time to time direct by regulations to be laid before both 
Houses of Parliament.(^) 

The rate of interest varies, but it cannot exceed at any 
time 51. IO 5 . per cent, per annum, and is payable half- 
yearly at the Bank of England.(/) 

Fractions of a penny for interest are not allowed. (^) 
Before current bills can be paid off, notice must be 
given in the London Gazette.{Ji) 

Bills defaced by accident may be renewed.(z) With 
regard to the recovery or replacement of lost or destroyed 
bills, it is specially provided, (Q that, on proof by oath 
being made before the Lord Chief Baron, or other Baron 
of the Court of Exchequer, (/) that an Exchequer Bill has 
by casualty or mischance been lost, burnt, or otherwise 
destroyed, before being paid off or discharged, and the 
number and amount being ascertained, and the Chief or 
other Baron certifying that he is satisfied with the suffi- 

{a) 29 & 30 Viet. c. 25, 8 . 7. 

(i) Can. Ord., March, 1861, 7 Jur. (N.5.) 58, Part I. 

(cS 29 Viet. c. 25, S3. 9—11. See 40 Viet. c. 2, s. 6 . 

(d) Ibid. 8 . 3. 

(f) 52 Viet. c. 6 , s. 5. 

(/ ) 29 Viet. c. 25, s. 5. 

( 17 ) Ibid. s. 17, 

(A) Ibid. 8 . 8 . * , . ^ o 1 

(0 Ibid. s. 14. A similar provision was contained in the 48 ueo. d,c, 1 , 

a. 18, and in 24 Viet. c. 6 , a. 12. 

Now it is submitted by the Lord Chief Justice (Judicature A 
s. 252), or a judge of the Queen’s Bench Division. See also 56 Victc. 14. 
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ciency of tKe proof, the Commissioners of the Treasury 
are authorised to pay the bill and interest. But security 
is to be given to repay the money, in case the bill should 
be afterwards produced.(/) 

Forging or counterfeiting an Exchequer Bill or a coupon, 
or an indorsement, or tendering a forged bill in payment 
of a debt, is felony, (m) So is the manufacturing of paper, 
plates, or dies in imitation of those in use for Exchequer 
Bills.(w) Having the possession of such paper, plates, or 
dies unlawfully is a misdemeanor, (o) An Exchequer Bill 
or bond is the subject of larceny, as being a valuable 


security for the payment of money. (^) 

The 29 & 30 Viet. c. 25, s. 30, authorises the issue 



Exchequer bonds for advances made by the Bank of 


England to Her Majesty. 


(0 29 k 30 Viet. c. 25, b. 16. 

(m) Ibid. 8. 15 ; 24 & 25 Viet. c. 98, a. 8. 
(ft) Ibid.s. 20; Jbid.B. 10. 

(v) Ibid, b. 21) Ibid. a. U. 

(p) 24 k 25 Viet. c. 96, 8. 1. 
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CHAPTER XLIL 

KEmXTANCBS. 

As regards questions respecting tbe transmission of money, 
by the intervention of bankers, from one part of England 
to another, many points have been noticed, arising in 
cases which have been referred to principally for other 
purposes, and will be found in parts of the work where 
discounts, commission, and the relations between banks in 
one town, and their branches, or correspondents in London 
or elsewhere, are stated. 

A. & Co., in America, remitted to B. & Co., in Liver- 
pool, bills of exchange, for the purpose of taking up other 
bills of nearly the same amount which were maturing and 
payable at Liverpool. A. was a partner with B. at Liver- 
pool, but in a totally different partnership. B. had 
deposited these bills with a Liverpool bank, to meet 
advances which the bank had made for the firm of 
B. & Co., and he did not appropriate the proceeds as 
directed by A. & Co. It was held, that the holders of the 
bills, to take up which the second set had been transmitted 
to England, were entitled to recover as against the bank 
the amount of the proceeds of such bills, the bank having 
had notice of such intended appropriation, (a) 

A merchant purchased from the New Orleans Bank a 
bill drawn by them upon the Bank of Liverpool, and was 
informed by the persons representing the New Orleans 
Bank at the time of the purchase that the Liverpool Bank 
had, or would have, funds of the New Orleans Bank suffi- 
cient and applicable to meet the bill, and appropriated for 
the purpose. Before the bill was presented for acceptance 


(a) Thayer y. Lieter, 30 L. J. Ch. 427. 
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the New Orleans Bank stopped payment, and the Liver- 
pool Bank declined to accept the bill on presentation, or 
to pay it at maturity, on the ground that though they had 
in their hands sufficient funds of the New Orleans Bank 
to meet the bill, none of such funds were specifically appro- 
priated to the payment of it. The course of business 
between the two banks was for the Orleans Bank to remit 
to the Liverpool Bank bills for collection, and to draw 
bills against the remittances, taking care to keep them 
always in funds to meet the bills drawn upon them. The 
Court held that there was no specific appropriation of the 
funds of the New Orleans Bank in the hands of the Bank 
of Liverpool to meet the bill, and that the statement made 
to the purchaser of the bill amounted to no more than a 
representation of the course of business of dealing between 
the two hanks, and did not create any equitable lien on the 
funds in his favour.(?/) 

Bankers at Lima established a credit agency with the 
General Company in London, and agreed to send remit- 
tances within ninety days to cover drafts. Tlie General 
Company, being in difficulties, obtained an advance of 
money from the Peruvian Bank, to be repaid out of 
expected remittances from the Lima Bank to cover bills 
then current, and tbe Peruvian Bank eni])loyed as agents 
to receive and to select from the expected securities, the 
managing director of the General Couipany and their own 
managing director, who had been two years previously the 
manager of the General Compain', and was cognisant of 
and party to the arrangement with the Lima Bank. The 
securities were selected by, and handed over to, the Peru- 
vian Bank upon their arrival, and the following day the 
General Company stopped payment and was wound up : — 
Held, that the Lima Bank had no title to recover the 
securities from the Peruvian Bank.(c) 


(6) Tkompgon v. Simpson, 39 L. J. Ch. 857 ; L. K. 3 Ch. 659, 

(c) Banco de Lima r. Anglo-Perurian Bank, 8 Ch. D. 160; 38 

L. T. 130. 


G. 


2 B 2 
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Where a debtor remits to his creditor a bank note or a 
bill of exchange, by a mode of conveyance directed by the 
creditor ; or if he transmits by the post, as being the usual 
mode of transmission, in the absence of orders from the 
creditor prescribing the mode, and the bill or note is lost 
or stolen, the loss falls upon the creditor.(a) 

Foreign . — With respect to the transmission of money 
between England and foreign countries, it may be desirable 
to notice some of the decisions, especially as regards the 
subject of the course of exchange, 

A., in London, drew a bill on B., in Paris, which, having 
been negotiated through Amsterdam, was presented for 
acceptance to B., who refused to accept it, but promised 
that the bill should be paid at maturity. Before, how- 
ever, the bill was due, the French Government prohibited 
the payment of any bills drawn in countries at war with 
France, which Great Britain was at that time, and on that 
account the bill was not paid by B. Under these circum- 
stances A. was held liable to the payees, not merely for 
the whole value that he originally had received for the 
bill, with interest, and the expenses of protesting, but for 
the amount of the re-exchange, by the circuitous course of 
Amsterdam, that being a consequence of the bill not having 
been paid,(?>) 

When a bill drawn and indorsed in England, and pay- 
able abroad, is dishonoured by the acceptor’s non-payment, 
the holder is entitled as against the drawer to the amount 
of the re-exchange, that is, the value at the rate of exchange 
on the day of the dishonour of the sum expressed on the 
face of the bill, in the currency of the country where it is 
payable, with interest and expenses.(c) 

The acceptor of a bill is, it is submitted, liable for 
re-exchange.(c?) 

(a) Warwick v. Koakes, Peake, 67. 

(J) MelUsk T. Simeon, 2 H. Bl. 378 ; and see Be Ta^tet v. Baring, 11 
East, 265. 

(c) Svse 7. Pompe, 8 C. B. (N.s.) 538 ; 30 L. J. C. P. 75. 

(rf) In, re General South American Company, 7 Ch. D. 637 ; and see 
Prehn v. Royal Bank of Liverpool, L. R. 6 Ex. 92 \ Ex parte Rooertt, 
18 Q. B. D. 286 ; " Chalmere on Bills,” 184. 
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CHAPTER XLIII. 

JOINT STOCK BANKS. 

It now becomes necessary to state in what respects the 
Legislature has interfered, to qualify or regulate the 
general law with respect to bankers, in cases where a 
number of persons combine or unite tor the purpose of 
carrying on a banking establishment. 

By the 39 & 40 Geo. 3, c. 28, s. 15, as has been 

previously stated, (e) it was forbidden to establish any 
corporate hank whatever, or any bank where the number 
of bankers in partnership should exceed six, so as “ to 
borrow, owe, or take up any sum or sums of money, on 
their hills or notes, payable on demand, or at any less time 
than six months from the borrowing thereof,” during the 
continuance of the privileges secured to the Bank of 
England, by former Acts of Parliament. 

And again by the 7 Geo. 4, c. 46, the formation under 
deeds of settlement of banking copartnerships consisting 
of more than six persons was only permitted provided 
they did not carry on business within the distance of sixty- 
five miles from London, and had not any of their hanking 
establishments in London. Every member was also 
responsible for the payment of all bills and notes issued, 
and for all sums of money borrowed, owed, or taken up, by 
the copartnership. These restrictions and conditions were 
imposed by the first section of the Act. 

How these two statutes became in course of time modified 
by subsequent Acts, and how far banks can at the present 
day issue notes payable on demand, has been already con- 
sidered at some length. (/) 

(#) Ante, p. 3.'J3. 

(/) Ibid. 
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Return or Account of Names of Members and Public 
Officers , — Another restriction on banking partnerships is 
imposed by the 7 Geo. 4, c. 46, s. 4, with respect to the 
returns such partnerships are bound to make : — 

Before any such corporation or copartnership, exceeding the 
number of six persons in England, shall begin to issue any hills or 
notes, or borrow, owe, or take up any money on their bills or notes, 
an account or return shall be made out, according to the form con- 
tained in the Schedule marked (A.), wherein shall be set forth the 
true names, title or firm of such intended or existing corporation or 
coi)artiiership. and also the names and places of abode of all the 
members of such coq)oratiou, or of all the partners concenied or 
engaged in such copartnership, as the same respectively shall appear 
on the books of such corporation or copartnership, and the name or 
firm of every bank or banks established or to be established by 
such corporation or copartnership, and also the names and places 
of abode of two or more persons, being members of such corporation 
or copartnership, and being resident in England, who shall have 
been appointed public officers(rt) of such corporation or copartnership, 
together with the title of office or other description of every such 
public officer respectively, in the name of any one of whom such 
corporation shall sue and be sued, as hereinafter provjded.(5) atid 
also the name of every town and place where any of the bills or 
notes of such corporation, or copartnership shall be issued by any 
such cor})oration, or by their agent or agents ; and every such 
amount {queere “ account ”) or return shall be delivered to the Com- 
missioners of Stamps, at the Stamp Office in London, (c) who shall 
cause the same to be filed and kept in the said Stamp Office, and an 



kept for that purpose, by some person or persons to be appointed by 
the said commissioners in that behalf, and which book or books any 
person or persons shall from time to time have liberty to search and 
inspect, on payment of the sum of one shilling for every search. 

This section has become immaterial in one respect, viz., 
as regards that part of it which makes compliance with it 
a condition precedent to the power of issuing notes, 

(fl) Where a person has once been appointed to the office he is presumed 
to continue in it until the contrary is shown. Steward v. 12 M. & W. 

65.5 ; Steward v. Greavex, 10 M. Sc. W. 711. 

(&) /.c., by a public officer (section 9). See jfost, Chapter LII. 

(c) Now Commissioners of Inland Reveune. See 12 & 13 Viet. c. 1, and 
53 & 54 Viet. Cl 21, a. 1 (1). 
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because, since the 19th of July, 184.4, by the 7 & 8 Viet, 
c. 32, s. 10, no new bank can issue notes ; but it is neces- 
sary to retain it in other respects, because as to them, it is 
still law. By section 5 such account or return shall be 
made out by the secretary or other person being one of the 
public officers appointed as aforesaid, and shall be verified 
by the oath of such secretary or other public officer, taken 
before any justice of the peace, and which oath any justice 
of the peace is hereby authorised and empowered to ad- 
minister, and such account or return shall between the 
28th of February and the 2.5th of March in every year after 
such corporation or copartnership shall be formed, be in 
like manner delivered by such secretary or other public 
officer as aforesaid, to the Commissioners of Stamps to be 
filed and kept in the manner and for the purposes as here- 
inbefore mentioned.(f?) 

A return or an account, omitting the words justice oj 
the peace was held receivaide in evidence, it being proved 
that the persons signing the verification was, in fact, a 

justice of the peace.(e) 

A certified copy of the return is evidence of the facts 
pertinently stated in it ; it is not necessary to prove that 
the affidavit verifying it was made by the public registered 

officer of the coinpany.(/) 

On the other hand, the return is not the only e\ iden.ee 
of these facts, for they may be iiroved aliunde.(y) An 
annual general return for March, 1843, has been held 
admissible in evidence, to show a person to be a member 

on the 24tb of January, 1848.(/() 

Where certain proprietors of a company were sued 
upon a judgment against the public officer, the enumeration 

fj'l It does not seeni ohlhjatonj to fi‘e tbe veturn within the 8peci6ed 
period ot the ywir. See SU wnrd v. Dunn, 12 M. & \\\ CG3,the above 
provinion being probably only <lirectoi’y. 

(e) JJona liquet Wood (card, 

(V) Ibid. If it puritortK to be signed by tbe cashier it will suffice. 

Harteijy. Scott, 11 Q. B. 112, 102. , , , ^ ” c fj V 

(p) EdwardM v. Jiuchanan, 3 B. & Ad. 7SS ; Itcj; 7. Jaiiun, i C. k 1 . 

663 ; jRcj/. v. Carter, 1 I^en. C. C. 05. 

(A) Eotaiiquet 7. Shortridge, 4 Ex. 699. 
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of proprietors in such a return, to the Stamp Office, was 
held not to be receivable in evidence against the plaintiff, 
to show that at the time they were not proprietors.(a) 

The fact of the return having been made, is not a con- 
dition precedent to the public officer’s right to sue on 
behalf of the company. (6) 

The Commissioners of Stamps are directed, for a fee of 
ten shillings, to give certified copies of the returns or 
account (section 7). 

An account of the names of persons appointed officers, 
persons ceasing to be members, of persons newly becoming 
members, &c., is to be made from time to timey as occasion 
requires (section 8) . 

banker in England 
and Vi ales must, on the 1st of January in each year, or 
within fifteen days afterwards, make a return to the 
Commissioners of Stamps of his name, residence, and 
occupation, and in case of a company or copartnership, of 
the name, residence, and occupation of every member, with 
other particulars. 

The Commissioners had also to publish such returns in 
certain newspapers, but by 43 & 44 Viet. c. 20, s. 57, it is 
enacted that Commissioners shall no longer be obliged to 
publish in any newspaper any return made to them by any 
banking company which is duly registered under 6 Geo. 4, 
c. 42 ; 7 Geo. 4, c. 46 ; 7 Geo. 4, c. 67 ; and the Companies 
Acts or any of them. 

Contracts . — Copartnerships formed under 7 Geo. 4, 
c. 46, not being constituted corporations, contracts which 
they may enter into within the scope of their business do 
not require to be under seal, but maybe signed or executed 
by their manager.(c) 

(a) Prescott v. Bujfvry^ 1 C. B. 41 ; Uarrey v. Scott, 11 Q. B. 92. 

(b) Bo]iar v. Mitchell, 6 Ex. 415 ; 19 L. J. Ex. 302, decided on similar 
provisions in the Scotch Banking Act (7 Geo. 4, c. 67), 

(c) In Smft V. Winterbotham (L. R. 8 Q. B. 244, 260), Mr. Justice 
Quain, in delivering the considered judgment of the Court, made the 
following observations upon the constitution and character of one of these 


By 7 & 8 Viet. c. 32, s. 21, every 
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Actions and Suits .— more than one action or suit for 
the recovery of one and the same demand can be brought 
against these copartnerships, in case the merits have been 
tried in such action or siiit.(ff) 

The mode prescribed by 7 Geo. 4, c. 46, s. 9, for these 
copartnerships to .sue and to be sued, is by a public officer, 
and being applicable to other banking companies by 
subsequent legislation, it will be more useful to consider 
the whole subject under one title,(t>) 

Set-ojf' between Copartnership and Members . — "With 

respect to this right it is enacted, — (/) 

That no claim or demand wliich any member of any such co- 
partnership may have in respect of his share of the capital or joint 
stock thereof, or of any dividends, interest, profits, or bonus, pay- 
able or apportionable in respect of such share, shall be capable of 
being set off, either at law or in equity, against any demand which 

banking copartnerships ; It appears that the Gloucestershire Banking 
Company is a copartnership, formed under 7 Geo. 4, c. 4G, for the 
purpose of carrying on the business of l)ankers at places more tlian sixty- 
five miles from London. The company is not a corporation, and has, 
therefore, no common seal. It is a co{>artn«rship created by deed or 
articles of copartnership for a i^rticular purpose, with certain statutable 
privileges. It can sue and be sued only in the name of one of its public 
officers, and in all litigious business the company is represented by one of 
its public officers who must be a mem1>er of the company ; and individual 
members cannot be sued in respect of transactions with the company till a 
judgment or decree has l)eeu first obtaincfl against the company through 
one of its public officers. In Pmeh-x v. Pinji- (3 C. B. IG), a company 
established under this Act was considereii a quasi-corporute l) 0 (ly, so as not 
to be affected by what may have been known to any individual member. 

“ The Act contains no provision as to the manner in which the company 
shall make or sign deeds, contracts, or documents of any description. It 
confers no authority on the ])ublic officer to bind the company, but makes 
him the representative of the Imnk only for litigious purposes ; and 
although he must be a member of the company, he may have nothing to 
do with the management of its affairs. It seems obvious, therefore, from 
the nature of its constitution as a tiuctuatiiig and numerous l)ody, that 
the company cannot affix its signature to documents otherwise than by 
the hand of some individual or individuals who. by the articles of co- 
partuership, are appointed to represent the general body in such matters.” 
The Court of Appeal, however, held in this case xuh. nom. Swift v. 
Jewsbury (L. It. 9 Q. B. 301), that the signature of the manager was not 
sufficient to bind the bank under section G of 9 Geo. 4, c. 14. See further, 
post, Chapter LI. 

(rf) 7 Geo. 4. c. 4G, s. 10, and 1 & 2 Viet. c. 96, s. 2, made perpetual Ijy 

6 & 6 Viet. C. 85. 

Ce) See post, Chapter LII. 

(f) I & 2 Viet. c. 96, B. 4, continued by 2 4: 3 Viet. e. 08, and 3 4: 4 
Vict. c. Ill, and afterwards made perpetual by 6 & 0 Viet. c. 85. 
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such copartnership may have against such member on account of 
any other matter or thing whatsoever ; but all proceedings in 
respect of such other matter or thing may ht carried on as if no 
claim or demand existed in respect of such capital or joint stock, or 
of any dividends, interest, profits, or bonus, payable or apportionable 
in respect thereof. 

AVhere a member of a banking copartnership kept an 
account with them as his bankers, and became bankrupt, 
indebted to the bank on the account, the company, being 
largely indebted to other persons, has a right of proof 
against the bankrupt in respect of the balance due to them 
on bis account. (a) 

Effect of Judffments, Decrees and Orders . — Then there 
is a provision, that decrees in equity, made or obtained 
against the public officer, shall take effect against the 
company, (/<) and so with respect to judgments in 
actions.(6) 

The 7 Geo. 4, c. 46, s. 13, provides a mode of realising 
the fruits of a judgment obtained against the public officer, 
in case there are no partnership assets to meet it, by an 
exhaustive process of execution against members, either 
collectively or individually. This process is by issuing a 
writ of scire facias^ by leave of the Court in which the 
judgment is obtained, in order to make them parties to 
the judgment, and so liable to execution.(c) 

This mode of proceeding, however, against members, 
when execution against the public officer proves to be 
fruitless or ineffectual, would seem to have been entirely 
superseded by the power given to a company, unable to 
meet its liabilities, or to creditors whose claims are un- 
satisfied, of obtaining a winding-up order under the Com- 
panies Act of 1862, and thus to stay all legal proceedings 

(/7) Ex parte Daadson^ 2 M. D. & De G. 368. 

(J) 7 Geo. 4, c. 46, ss. 11, 12. 

(e) Ransford v. Bosanqvet, 2 Q. B. 972 ; Dodson v. Scott, 2 Ex. 
469 ; Bank of England v. Johnson, 3 Ex. 698 ; Barher v. BuUrttt, 7 
Beav. 143. 



REGISTERING JUDGMENTS AGAINST MEMBERS. 

« 

against tlie company or its members.((i) Tlie procednie 
by scire facias is therefore practically obsolete. ^ It may 
be observed, that when execution issues upon a judgment 
against the public officer, no scire facias is necessary, as he 
is a party to the judgment and previously liable thereon. 
Execution cannot issue against parties after they have 
ceased to be members for three years.(/) But members 
satifying an execution against them are entitled to reim- 
bursement out of the funds of the copartnership, or to 
contribution from the other members, as in the case of an 
ordinary partnership. (^/) The law applicable to the 
winding-up of banking copartnerships, and the liability 
of shareholders to contribution, will form the subject of a 
separate consideration. 

Registering Judgments against Memhers.—U a judgment 
is recovered against the public officer, and it is sought to 
charge the real estate of a member of the copartneiship 
at the date of the judgment, tlie Court has no jurisdiction 
over the senior master, to order him to recei\e the 
memorandum, in order to register the judgment imrsuant 

to the 1 & 2 Viet. c. 110, s. 19, and 3 & 4 Viet, 
c. 82, s. 2. It is entirely in his discretion to r<‘C(.‘ive the 

memorandum.(/0 

Where, however, a creditor obhiined a judgment against 
the official manager of a banking company, and registered 
the judgment against the real estate of a lormer .'-liare- 
holder without the leave of the Court, the Irish Court 
of Chancery gave relief against such registration and 
ordered it to be removed, as being a cloud on his title to 
his lands.(0 The registration of judgments or decrees in 
equity, in order to charge the lands of shareholders, will 

{d) 25 & 26 Viet. c. 89, t«. 199, 201. and ss. 80, 87, 89. 

(e) Jiai'wood v. Laio, 7 M. & W. 20.1. 

(/) Barker v. BvCtrexx, 7 Beav, 184. 

(a) 7 Geo. 4, c. 46, b. 14. . r, « i-- 

ft) Ex parU 6 1). & L. 339 ; i> C. I>. : 

(<) Bone ▼. O'Flahertj/, 9 Ir. Ch. Kep. 119, 49/ 

Britlsk Bank, 27 L. J. Ex. 1. 


379 



JOINT STOCK BANKS. 


now be rarely resorted to, as the means of obtaining satis- 
faction of judgment debts will be more efficacious and 
expeditious under proceedings to wind up the company. 

Such are the several provisions relating to the con- 
stitution and regulation of these copartnerships ; and they 
are still in force as to all such copartnerships which have 
not registered themselves under the Joint Stock Banking 
Companies Act, 1857, (a) or under the Companies Act, 
1862, (^) or have not obtained letters patent incorporating 
them under the 7 & 8 Viet. c. 113. 

Joint Stock Banks under the 7 4* 8 yict, c. 113. — 
Banking copartnerships could not be formed by deeds of 
settlement, under the 7 Geo. 4, c. 46, after the 6th of 
May, 1844. The 7 & 8 Viet. c. 113, which was passed in 
the year 1844, for regulating joint stock banks in England, 
prohibited the formation of banking companies consisting 
of more than six persons, unless by virtue of letters 
patent granted according to its provisions. (c) It enabled 
banking companies of more than six persons, either formed 
or carrying on business before the 6th of May, 1844, to 
obtain letters patent incorporating them.(f/) This Act was 
subsequently repealed, as we shall afterwards see, but it is 
necessary to refer to the provisions of the Act as governing 
the companies which may have been formed under it. 

A body of persons intending to become a joint stock 
banking company under this Act petitioned the Queen in 
Council, according to a prescribed form ;(^) and, on the 
report of the Board of Trade that the statutory require- 
ments had been complied with, a charter was granted ;(/) 

(a) 20 5c 21 Viet. c. 

(h) 25 ic 26 Viet. c. 89. The 6 Geo. 4, c. 42, as to Irish banks, is still 
in force. 

(r) Sec Wigan v. Fouler, 1 SL 459 ; Perring v. Dunston, Ry. 5r M. 426. 
The 9 5: 10 Viet. c. 75, repealed by 20 & 21 Viet. c. 49, s. 12, and 25 & 26 
Viet. c. 89, s. 205, was a similar enactment for the regulation of jeunt 
stock banks in Ireland and Scotland. 

(d) 7 & 8 Viet. c. 113, 8. 46, 

(c) Ibid. s. 2. 

(/) Ibid. 8. 3. 
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a deed of settlement containing certain specified provi- 
sions, (gf) which, however, have been materially altered in 
one respect hy subsequent legislation, to be mentioned 
hereafter, so as to admit ot the re-election of outgoing 
directors, (A) was then executed by the holders of at least 
one-half of the shares, (j;) and the Queen by the letters 
patent incorporated the company, (;) but so that the 
liability of the shareholders was not limited, and actions 
might be brought by or against the company, or share- 
holders, reciprocally, (/) every jiidgment, decree or order of 
any Court of justice against the company being enforceable 
against the company, and against shareholders and former 
shareholders, (w) and execution against the compan}, 
proving ineffectual, might he had against any shareholdei, 
and if unproductive, then against any person who might 
be a shareholder at the time when the cause of action 
arose, with a limitation of three years after ceasing to be a 
shareholder ; (n) such shareholder being entitled to reim- 
bursement out of the effects of the company, or, in default, 
to contributions from the other shareholders. (f>) 

A creditor, having obtained a judgment against the com- 
pany, was held entitled to proceed by scire fan as on the judg- 
ment against the shareholders, and was not limited to the 
remedy given by execution. (p) The letters patent incor- 
porate the body for the purposes ot banking, and empower 
it to purchase and hold landsot such annual valueas expressed 
in the letters patent ; hut these are granted for a term ot 
years, not exceeding twenty years *,(^) and the incorporation 
does not limit the liability of the shareholders, as before 

( 3 ) 7&8 Viet. c. 113, 8. 4. 

See infra. 

(i) 7 & 8 Viet. c. 113, b. 6. 

(A) Ibid. 8. 7. 

(t) Ibid. 8. 8. 

(w) Ibid. 8. 9. 

(») Ibid. 8. 10. 

(o) BS. 11 — 16 . r. t n -f } 

(p) Cleve y. JIarwar, 6 H. 6c N. 22. See Morrme v. The Royal British 

Sank, 1 C. B. (n.s.) 67. 

(j) 7 it 8 .Viet. c. 113, 8. 6. 
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observed. Within three months after the grant of the 
letters patent, and before the company begins business, a 
memorial, setting forth the title or name of the company, 
the names and places of abode of all the members, and of 
the directors, managers and other like officers, and the 
names and place of every bank established by the company, 
and the name of every town or place where the business is 
to be carried on, is to be made out,(a) — this to be repeated 
every year between the 28th of February and the 25th of 
March, as long as they carry on business as bankers, — and 
delivered to the Stamp Office, (/») there to be filed, and an 
entry or a register made in a book is open to search for a 
fee of one shilling ; and a printed list of the registered 
names and places of abode is to be made out from time to 
time and kept in a conspicuous place in the company’s 
principal place of business ;(c) a like memorial is to be made 
out from time to time, as occasion requires, and delivered 
to the above office, according to a prescribed form,(d) con- 
taining the above particulars of every new director, 
manager, or other like officer, and the names of all persons 
who have become members, either in addition to or instead 
of any former member, and the name of every new town in 
which the company carries on business, and the names of 
all who have ceased to l)e members; and such further 
account is to be filed and registered at the Stamp Office ;(6) 
these memorials require to be signed by the manager, or one 
of the directors, and verified by his declaration before a 
magistrate, (^) and the persons whose names appear in the 
then last delivered memorial are from time to time the 
existing shareholders.(/) 

Certified copies of these memorials, under the hand of 
the Commissioners of Stamps and Taxes, are receivable in 

(a) 7 & 8 Viet. c. 113, Sched. A. 

(1) Section 17 (now Inland Revenue Office). See ante, p. 374, n. (<?) 

(c) Ihid. s. 16. 

(rf) Xhid. Sched. B. 1. 

{e) Ihid. s. 18, 

(/) Ihid. s. 21. 
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evidence as proof of tlieir contents, (^) and are obtainable 
on tbe payment of a fee of ten sbillings.(A) 

A shareholder, whose name is properly inserted in the 
last delivered memorial, remains liable to execution, 
although he has subsequently bond fide transferred his 
shares, and the transfer has been duly executed by the 
transferee and registered. (?) But if a shareholder dies 
before a judgment is obtained against the company, 
although his name appears in the memorial, which was 
existing at the time of his death, his executors could not 
be proceeded against by a judgment creditor.(^-) 

The Courts will not interfere with the company in the 
performance of the duty of making these returns, as regards 
the form in which they are made. 

The capital stock of the company can in no case be less 
than lOOjOOOh ; the means by which it is to be raised, the 
amount paid up at the date of the petition to the Queen 
for the grant of letters patent, and where and how such 
paid-up capital is at that date invested, must be set out in 
such petition.(Q Before a company commences business, 
one-half at least of the capital subscribed for is required 
to be fully paid up.(m) But tlie omission to com])!}' with 
this provision does not render the company illegal or 
relieve the shareholders from the payment of its del)ts or 
liabilities.(/i) In the petition to the Queen for the grant 
of letters patent, the persons proposing to Ijecome a bank- 
ing company set out tlie proposed number of shares ; the 
shares not to be less than 100/. each ; the actual amount 

(f/) 7 & 8 Viet. c. 113, b. 19. 

(h) Ihid. B. 20. 

(?) Jivnnt'Il, 3 C. B, 665 27 L. .T. C. 1 . 15.1. Sec 

Dugnett V. Tfardinfj, 1 C. C. (N.S.) 521 ; Daniell y. Poyal Brithh Banh, 
IH.&N. 681. 

(A) Ponnn y. Bvtler. 4 C. B. (N.S.) 469 ; 27 L. J. C. B. 249. 

(1) 7&8Vict. c. 113,8. 2. 

(to) Jbid. H. 5. 

(n) In. re London and Eagtem Banking Corporation, Ex parte 
Longworth, 1 De G., F. & J. 17 ; 29 L. J. Cb. 55. 
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of each of the shares into which the proposed capital stock 
is divided must also he stated.(a) The deed of partner- 
ship must contain also specific provisions for preventino- 
the company from purchasing any shares, or making 
advances of money or securities for money, to any person 
on the security of a share or shares in the partnership 
business.(/^) Subject to the regulations of the Act, and 
to the provisions of the deed of settlement, every share- 
holder may sell and transfer his shares by deed duly 
stamped, in which the consideration is to be truly stated, 

din^^ to a given form,(c) or to the 
like effect ; such deed, after execution, to be delivered to 
the secretary of the company, to be kept by him, and a 
memorial thereof entered by him in the register of trans- 
fers ; the entry is to be indorsed on the deed, at a fee for 
every such entry and indorsement, not exceeding 25. fit/., 
payable to the company. Until such transfer is delivered 
to the secretary, the buyer is not entitled to dividends, or 
to vote, in respect of such share.(</) 

No share can be transferred until all calls, for the time 
being due on it, and every other share the owner of it held 


is paid.(^) 

The register of transfers may be closed by the directors 
for not more than fourteen days previously to each ordi- 
nary meeting ; they may fix a day for the closing, of 
which seven days’ notice is to be given in the London 
Gazette :(/) any transfer made within such fourteen 
is to be considered as being made subsequently to 
such ordinary meeting, as between the company and the 
transferee.(^) 



(fl) 7 & 8 Viet. c. 113, 8. 2. 
lb) Ibid, a, 4. 

(r) Ibid. Sched. C. 

(rO Ibid. 8. 23. 

(r) Ibid. s. 24. 

(/) In section 25, the words nsed are “notice shall be given by adver- 
tisement in some newspaper as after mentioned, ” bat the only newspaper 
mentioned subsequently is the London Gazette (section 38). 

(/;) 7 & 8 Viet. c. 113, s. 25. 
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When shares come to any one by the death, bankruptcy 
or insolvency of a shareholder, or by the marriage of a 
female shareholder, or by any other legal means than by the 
above mode of transfer, the claimant is not entitled to 
receive dividends, or to vote in respect of them, until such 
transmission of them is authenticated by a declaration in 
■writing, stating the manner how, and to whom they pass, 
to be made and signed by a credible person before a 
magistrate.(/i) 

This declaration is to be left with the secretary, who 
thereupon is to enter the name of the person entitled on 
the register book of shareholders, at a fee not exceeding 

2s. 6fi., payable to the company. (/) 

Where persons are jointly entitled to shares, all notices 
required to bo given to shareholders must be given to the 
person whose name stands first in the register of share- 
holders, which is to be notice to all of thein.(^) 

When the shareholder is a minor, idiot, or lunatic, the 
receipt for any money payable to him of the guardian in 
case of a minor, of the committee in case of an idiot or 

lunatic, shall be sufficient. (?) 

The company is not bound to regard trusts to which any 

shares may be subject.(m) 

The receipt of the person in whose name a share stands 
in the books of the compauy discharges the company, in 
respect of any dividend or other sum payable in respect 
of such share, notwithstanding any trust attaching to the 

Bhare.(m) 

The liability of shareholders is unlimited ;(n) they may 
be sued by, and may sue, the company, (o) and judgment, 


(fe) 7 & 8 Viet. c. 113, 8. 26. The directors nmy require such other form 

^ The transmission of shares by will, intestacy or on marriage 

of a female shareholder, is provided for by section 27. 


(ft) Ibid. s. 28. 

(0 Ibid. 8. 29. 

(m) Ibid. s. 30. 

(n) Ibid. 8. 7. 

(o) Ibid. B8. 8—10. 

G. 


See post, pp. 389, 390, as to this liability. 
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decrees and orders against the company may be under 
certain circumstances enforced against them indi- 
vidually, whether they are members at the time the cause 

of action accrues, or have been members within three 
years.(a) 

A creditor cannot maintain an action against a share- 
holder for his debt, his remedy being against the 
company. (/>) 

From time to time the directors may make such calls 
on the shareholders, “ in respect of the amount of capital 
stock respectively subscribed by them ” as the directors 
shall think fit.(c) Whenever execution upon any judg- 
ment against the company shall have been taken out 
against any shareholder, the directors within twenty-one 
days next after notice served upon the company of the 
payment of any money by such shareholder, his executors 
or administrators, in or toward satisfaction of such judg- 
ment, shall make such calls upon all the shareholders as 
will be sufficient to reimburse such shareholder, his execu- 



every call to the persons at the times and places from time 
to time appointed by the directors.((^) 

Besides being liable to pay calls, shareholders may forfeit 
their shares by leaving calls unpaid, if the directors at any 
time after six calendar months from the day appointed for 
the payment of such calls declare them to be so forfeited ; 
the shareholders still remaining liable for the calls due 
before the forfeiture. (e) 

But in order to authorise the sale or forfeiture of such 
shares, the declaration must be confirmed at some general 


(a) See last note. 

(i) Fell V. BHrcheit, 7 El. & Bl. 537 ; 26 L. J. Q. B. 223. 

(e) 7 & 8 Viet. c. 113, s. 31. 

(«/) Ibid. Interest at 6Z. per per cent, per annum on calls unpaid is 
recoverable under section 32. And sections 33 — 35 provide for the enforce- 
ment and proof of calls in an action. 

(e) 7 & 8 Viet. c. 113, s. 37. Notice of the intention to declare must 
be first served, section 38 ; if the address of the proprietor is not known, it 
must be published in the London Gazette (section 38). 
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meeting, held at least two calendar months from the day 
the notice of intention to declare was given.(/) 

And on payment of the arrears of calls due on such 
shares and the interest and expenses being made before 
actual sale, they revert to the original owner.(p) The 
deed of partnership of every joint stock banking company 
under this statute, prepared according to a form approved 
of by the Board of Trade, in addition to any other pro- 
visions contained in it, must include specific provisions for 
the management of the affairs of the bank, and the election 
and qualification of directors. (4) 

As regards re-election of retiring directors, no deed 
of settlement of any company, established since the 
29th of July, 1856, under this statute, need contain any 
proviso for preventing the re-election of retiring directors, 
either absolutely or for any limited period ; and, in every 
banking company, being at that date established under 
this Act, the directors retiring at any general meet- 
ing henceforth will be eligible for re-election, (if duly 
qualified in other respects,) notwithstanding the proviso in 
the 4th section, that the deed of partnership should contain 
a specific proviso for the retirement of at least one-fourth 
of the directors yearly, and for preventing the re-election 
of the retiring directors, for at least twelve calendar months : 
this proviso having been repealed by the 19 & 20 Viet, 
c. 100, S3. 1, 2,(i) 

Any one of the directors is empowered to sign bills of 
exchange or promissory notes on bebalf of the company, 
provided it is therein expressed to be made, accepted or 
indorsed by him on behalf of the company ; and he is not 
to be liable on such bills or notes, otherwise than he would 
have been on any other contract, signed by him on behalf 

(/) 7 Sc 8 Viet, c. 113, H. 30. Evidence of forfeiture, Rcction 40. Title 
to Hueli BharcH of buyer (section 40). Ry Bcction 41, no more eharea to be 
Bold than Hutficieia to natisfy calls and costs. 

(if) ibid. 8. 42. 

(A) Ibid. 8. 4. 

(i) Section 1 is repealed by the Statute Law Revision Act, 1892 (55 k 56 
Viet. c. 19). 

0 . 
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of the company.(a) A manager, or other officer to per- 
form the duties of a manager, must be appointed under 
this statute. (/>) 

The duties of the manager, who is not personally liable 
on contracts signed by him on behalf of the company, are 
the following only, as limited by the statute. 

Bills of exchange or promissory notes on behalf of the 
company may be made, accepted or indorsed, in any 
manner specified in the deed of partnership, provided 
they are signed by the manager (or one of the directors), 
and by him expressed to be so on behalf of the com- 
pany .(a) Service of notices, writs or other proceedings 
at law or in equity, or otherwise, on the manager or any 
director, by leaving them at the principal office of the 
company, or if the company has suspended or discontinued 
business, by serving personally the manager or director, 
or by leaving the same with some inmate at the usual or 
last abode of the manager, is good service on the com- 
pany .(c) There must be holden once at least every year, 
at an appointed time and place, an ordinary general meet- 
ing of the coinpany.(?/) 

Extraordinary general meetings must be held upon the 
requisition of nine shareholders or more, having in the 
whole, at least twenty-one shares.(/>) The deed of part- 
nership must contain provisions for the yearly audit of 
the accounts by two or more auditors chosen at a general 
meeting of the shareholders, and not being directors.(6) 
The deed of partnership must contain provisions for the 
publication once at least in every month of the assets and 
liabilities of the company, and for the yearly communica- 
tion to every shareholder of the auditor’s report, of a 
balance sheet, and profit and loss account.(5) 

These are the several regulations prescribed by the 
Act of 1844, and apply still to banks formed under its 

(a) 7 & 8 Viet c. 113, B. 22. 

(i) Ibid. 8. 4, 

(c) Ibid. 8. 43. 
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provisions, except so far as they may be affected by regis- 
tration, as afterwards mentioned. 

Joint Stock Banks within Sf^cty’■jive Miles of London. 
The 3 & 4 Will. 4, c. 98, s. 3, as already shown, (tQ 
enabled banking companies of more than six members to 
carry on business within sixty-five miles from London, 

' hut they were not empowered by any Act of Parliament 
to sue or be sued by a public officer. The 7 & 8 Viet, 
c. 113, therefore, conferred upon these companies, which 
were established on the 6th of May, 1844, the powers and 
privileges of suing and being sued in the name of a public 
officer, and enacted that judgments, decrees and orders 
might be enforced, as under the 7 Geo. 4, c. 46, with 
respect to banking companies carrying on business beyond 
sixty-five miles from London, provided they made out 
and delivered the several accounts required by that Act.(^) 
The Act, however, was repealed in 1857, (/) but the last- 
mentioned provisions as to banking companies existing 
within sixty-five miles of London, suing and being sued, 
and making the returns, were re-enacted in 1862.(^) 

Registration of Joint Stock Banks. In 18o7, the com- 
panies formed under the 7 & 8 Viet, c. 113, were required 
to be registered under the Joint Stock Banking Companies 
Act of that year ;(/i) and legal proceedings commenced 
by or against a company when registered, or public officer, 
might be continued as if registration had not taken place, 
but execution was not to be issued against the effects of 
individual shareholders or members upon any judgment, 
decree or order obtained against the company \{l) for, in 
the event of the property and effects of the company 
being insufficient to satisfy such judgment, order, or 

(d) Ante, p. 334. 

(c) 7 & 8 Viet. c. 113, B. 47. 

(/) 20 & 21 Viet, c, 49, 8. 12. 

(g) 25 k 26 Viet. c. 89, s. 205, Third Schedule, Part 2. 

(A) 20 A 21 Viet. c. 49, 8. 4. 

(i) Jlfid. fl. 10. 


3 A4 
Will. 4, 
c. 98. 


20&21 
Viet. c. 49. 
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decree, an order might be obtained for winding up the 
companj.(«) 

The procedure prescribed by the 7 & 8 Viet. c. 113, s. 9 
for obtaining execution against individual members was 
practically abolished, and the right of contribution from 
all the shareholders by proceedings against the company 
■was established and enforceable. 

If these companies neglected to register before the 1st of 
January, 1858, they were incapacitated from suing either 
at law or in equity, though they might be sued, nor could 
any dividend be payable to their shareholders, and the 
directors or managers incurred a penalty of for every 
day the registration was delayed.(5) The omission to 
register did not however render the company megal.(i) 
The Act also enabled banking companies, which were not 
formed under the 7 k 8 Viet. c. 113, consisting of seven 
or more persons, having a capital of fixed amount and 
divided into shares also of fixed amount, and legally 
carrying on the business of banking at the time of the 
passing of the Act, to register themselves, having first 
obtained the assent of a majority of their shareholder 3 .(c) 
When registered, the provisions contained in any Act 
of Parliament, letters patent, or deed of settlement, 
constituting or regulating these companies when incon- 
sistent with the Joint Stock Companies Acts, 1856 and 

1857, or with the Act itself, were no longer to apply 
to them.(c) 

Registration was not to take away oi* afiFect any powers 
previously enjoyed by the companies of banking, issuing 
notes payable on demand, or of doing any other thing, (c) 
A banking company constituted under the 7 Geo. 4, c. 46, 
became insolvent, and stopped payment, but no resolution 
was passed for dissolving it. It was registered imder the 
20 & 21 Viet. c. 49, in pursuance of a resolution come to 

(a) 20 & 21 Viet. c. 49, a. 10. 

(i) Ibid. s. 5. 

(c) Ibid. 8, 6. 
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after the stoppage of the bank. Lord Jxistice Turner 
held, that the registration was valid, for that, in order to 
bring a company within the 6th section ot that statute, 
it w^s not necessary that it should continue to carry on 
business up to the time of its registration.((^) Upon 
these companies being registered, the articles of Table B., 
prescribed by the Act of 1856, relating to shares, their 
transmission and forfeiture, numbered one to nineteen, 
were, subject to the power of alteration conferred by the 
Acts’of 1856 and of 1857, to be deemed the regulations of 
these companies.(e) The Act also repealed the 7 & 8 Viet, 
c. 113, as to banking companies to be formed after the 

17th of August, 1857. (/) 

With respect to the formation of new companies it 
provided, that seven or more persons, associated for the 
purpose of banking, might register themselves other than 
as a limited company, subject to the condition that the 
shares into which the capital of the company was divided 
were not to be of a less amount than 100/. each ; but that 
more than ten persons after the 17th of August 1857, 
should not form themselves into a partnership for the 
purpose of banking, or, if so formed, carry on the busines.s 
of banking unless registered as a company under that 

Act.(^) 

Limited Banks.— Before treating of limited liability 
banking companies, which, on account of the novelty of 
the principles under which they may be established. 


the defendant to plead a tra>erBe 01 luc ^ j^jration ; that before 

buBineM. Lh-erpool Borough Bank v. Mellor, 3 H. & N. o . 

/n JW ^ Thclection rej^akd the 9 k 10 Viet. c. 76, a, to Iri.h and 
Sinking eompanic,, Z aeelion 4 required them to reg.eter under 



JOINT STOCK BANKS. 


demaud a separate consideration, the legislation affectme 

the companies mentioned in this chapter remains to be 
noticed. 

Joint Slock Banks under the Companies Act, 1862.— 
All banking companies which were, or were required to 
be, registered under the 20 & 21 Viet. c. 49, except those 
having the liability of their members limited by Act of 
Parliament or by letters patent, are to register under this 
Act.(a) Until registration, they cannot sue, although 
they may be sued, nor can they pay dividends, and the 
directors or managers are liable to a penalty of not less 
than 51. per diem.(i) 

Upon complying ^vith the requisitions of this Act, as to 
registration, they are entitled to become an incorporated 
company, (c) and a certificate of incorporation to which 
the company is entitled, wdll be conclusive evidence that 
the requisitions of the Act in respect of registration have 
been complied wdth.(c) The provisions contained in any 
Act of Parliament, deed of settlement, or letters patent, 
constituting or regulating these companies, are still to 
apply to them.(^^) 

The Companies Act, 1862, repeals the 20 & 21 Viet, 
c. 49, but re-enacts the provision of the 12th section of 
that Act, legalizing private banking firms of not more than 
ten members. Private banks may consequently consist of 
ten partners, (tf) or of any less number. 

With respect to the formation of new companies, it 
expressly enacts, that no company, association or partner- 
ship consisting of more than ten persons shall be formed 

(a) 25 & 26 Viet. c. 89, ss. 175, 176,178, 179. 

(J) 68. 209, 210. 

0?) Tbtd. ss. 191, 192.^ The certificate of registration is conclosiTe 
evidence that all the reqairements of the Act relative to registration have 
been complied ^th, and the incorporation of the company cannot after the 
grant of the certificate be impugned, even on the ground of misconduct of the 
registrar in reference to the registration. In re Barned'e Banking 
Company, 36 L. J. Ch. 757. 
ia) Ibid, 8. 196. 

\e) Ibid. s. 205, Third Schedule, Part 2. 
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after the 2nd of iTovember, 1862, for banking purposes, 
unless it is registered as a company under the Act, or is 
formed in pursuance of some other Act of Parliament or of 
letters patent.(/) It provides, however, that seven or more 
persons may, by subscribing their names to a memorandum 
of association and complying with the requisitions of the 
Act in other respects as to registration, form an incorpo- 
rated banking company with or without limited liability.(^) 
Since the facilities given to form companies upon the 
principle of limited liability, and the popularity which such 
companies have now attained, it is not likely that banking 
companies will henceforth be established with unlimited 
liability. It is therefore deemed unnecessary to enter into 
the law applicable to their formation. 

We now proceed to consider the subject of limited 
banking companies. 


(/) 25 k 26 Viet. c. 89, 8. 4. 
(g) Ibid. 6. 6. 
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CHAPTER XLIV. 

LIMITED BANKING COMPANIES. 

Prior to the year 1858, banking companies conld not be 
legally formed with limited liability except by special Acts 
ot Parliament, (a) or by Royal charters, or by letters patent, 
nnder the 7 AVill. 4 & 1 Viet. c. 73.(5) In 1858, the 
21 & 22 Viet. c. 91 repealed so much of 20 <fe 21 Viet, c. 49, 
as prohibited banking companies from being registered 
with limited liability, and first authorised the formation 
and registration of banking companies of seven or more 
persons with limited liability. 

Converting Unlimited into Limited Liability under 
the Act of 1858. — This Act also enabled existing 
unlimited banking companies to register themselves as 
limited banking companies.(c) But banking companies 
claiming to issue notes in the United Kingdom were not 
entitled to limited liability in respect of such issue, their 
liability remaining unlimited. (c) Previously to a company 
obtaining a certificate of registration with limited liability 
under this Act, it was necessary to give notice to its 
customers, or otherwise the certificate of registration, as to 
them, was wholly inoperative and unavailable. Before 
commencing business, and also on the 1st of February and 
the 1st of August in each year of its operations, every 
banking company, registered as a limited banking 
company, was bound to publish, in a prescribed form, a 

(a) The Bank of England is an instance. The liability of the stock- 
holders is limited to the amount of their subscriptions or shares : see 6 & 6 
Will. & My. c. 20, s. 26. 

{b) Section 4 enables the Crown to restrict by the letters-patent or 
charters the liability of the members to the amount of their shares. 

(c) 20 & 21 Viet. c. 91. 



LIMITED LUBILITY UNDER COMPANIES ACT, 1862. 


395 


statement of its liabilities and assets,(c) In 1862, the 
21 & 22 Viet. c. 91 was repealed by the Companies Act of 
that year ;(tf) but its provisions have been substantially 
re-enacted by the latter Act. 


Converting into Limited Liability under Companies Act^ 
1862. — By section 179, banking companies, consisting of 
seven or more members, whose liability is unlimited, may 
become limited banking companies by registering under 
the provisions of the Act. Before registering as limited 
banking companies they must first obtain the assent of a 
majority of the members present or represented by proxy 
at a general meeting summoned for the purpose.(^) 

The following documents must also be delivered to the 
Registrar of Joint Stock Companies, (/) viz : — 

1. A list showing the names, addresses and occupations 
of all persons "who, on a day named in the list, which must 
not be more than six clear days before registration, were 
members of the company, with the addition of the shares 
held by each member, distinguishing each share by its 
specific number. 

2. A copy of the deed of settlement. Royal charter, letters 
patent or other instrument constituting or regulating the 


company. 

3. This list and copy must be accompanied by a state- 
ment of the following particulars, viz. : The nominal 
capital of the company, and the number of shares into 
which it is divided ; the number of shares taken, and the 
amount paid on each share ; and the name of the company, 
with the addition of the w’ord “ limited,” as the last word 
thereof. 


{d) 25 & 26 Viet. c. 89, n. 205, Third Schedule, Part. By the 
same Act it is made lawful for any number of persons, not exceedin'' ten, 
to carry on the business of banking in the same manner and upon the same 
conditions ai? any company of not more than six persons could before the 
Act (Sehed. 3, Fart 2). 

(e) Ibid. 8. 179. Registration of existing limited banking companies 
Under the Act, is made compulsory ; and until registration they are liable 
to certain pecuniary penalties and subject to disabilities (sections 209, 210). 

c/) Jm. B. 183. 
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Where the whole or a portion of the capital has been 
converted into stock, the company mast, instead of a state- 
ment of its shares, deliver a statement to the registrar of 
the amount of its stock, and of the names of the persons 
who were holders of stock, on some day to be named in 
the statement, not, however, being more than six clear 
days before registration, (ct) The list and particulars must 
be verified by a statutory declaration of the directors of 
the company, or of two of them, or of any other two 
principal ofl5cers.(^) 

A banking company must, for the purpose of obtaining 
registration with limited liability, change its name by the 
addition of the word “ liniited,”(c) 

A banking company, registering as a limited banking 
company, must, at least thirty days previously to obtaining 
a certificate of registration with limited liability, give 
notice that it is intended so to register, to every person 
and partnership firm having a banking account %vith the 
company, and the notice must be given either by delivering 
the same to such person or firm or leaving the same or 
putting the same into the post, addressed to him or them 
at such address as shall have been last communicated or 
otherwise become known as his or their address to or by 
the company.(rf) 

In case the company omits to give this notice, the Act 
preludes, that as betw’een the company and the person or 
persons only who are for the time being interested in the 
account in respect of which such notice ought to have been 
given, and so far as respects such account and all varia- 
tions thereof do^vn to the time at which such notice shall be 
given, but not further or otherwise, the certificate of regis- 
tration wdth limited liability is to be inoperative.(c?) 

(a) 25 & 26 Viet. c. 89, 8. 185. 

(5) Ibid. 8. 186. By the Stamp Act, 1891 (54 & 65 Viet. c. 39), 
Schedule L, a statutory declaration made under the provisions of the 6 & 6 
Will. 4, c. 62, requires to be stamped with a duty of 2s, 6d. 

(c) Ibid. 3. 190. 

(if) Ibid, s. 188. 
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Banking companies issuing notes in the United Kingdom 
are not entitled to limited liability in respect of such 
issue.(e) These companies continue subject to unlimited 
liability in this respect, and, if necessary the Act provides, 
that the assets shall be marshalled for the benefit of the 
general creditors, and the members shall be liable for 
the whole amount of the issue, in addition to the sum 
for which they would be liable as members of a limited 
company.(6) 

Upon these provisions being complied with the company 
will become an incorporated limited banking company, 
having a common seal and a perpetual succession, with 
power to hold lands.(/) In the case of a banking company 
in Scotland, it becomes, by virtue of the registration, a 
bank incorporated, constituted or established by or under 
Act of Parliament.(/) 

The certificate of incorporation, when obtained, will be 
conclusive evidence of the company having complied with 
the provisions of the Act in respect of registration, and of 
being authorised to be registered as a limited company. 
The date of incorporation mentioned in the certificate will 
be considered as the date of its incorporation.(^) 

Effect of Registration . — On registration, the provisions 
in the Act of Parliament, deed of settlement, letters patent, 
or other instrument constituting or regulating the company, 
will apply to the limited company ; and the provisions of 
the Companies Act of 1862 will also apply (subject to 
certain exceptions) to such company, and to the members, 
contributories and creditors thereof, as if the company had 
been originally formed under that Act.(/j) 

(c) 25 & 26 Viet. c. 89, s. 182, repealed by Companicji’ Act, 1879, 9. 6 
(42 k 43 Viet. c. 76) ; see post, p. 399. 

(/) Ibid.-H. 191. The section also prescribes the fees payable on 
registration of anlimited banking companies. See Table of Fees B., poit, 
p. 404, n. 

(o) Ibid. 8. 192. But see section 188. 

(A) Ibid. B. 196. 
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All the property of the company, its interests and rights 
existing at the date of its registration, pass to and vest m 
the incorporated conipany.(a) Registration is not to affect 
or prejudice the liability of the company to have enforced 
against it, or its right to enforce, debts, obligations, or con- 
tracts entered into by, to, with, or on behalf of, such com- 
pany previously to such registration. (Z>) Actions, suits 
and other legal proceedings pending against the company, 
or its members or the public officer, at the time of its 
registration, may be continued. Execution, however, is 
not to issue against the effects of an individual member 
upon any judgment, decree, or order ; but, in the event of 
the property and effects of the company being insufficient 
to satisfy these liabilities, an order may be obtained for 
winding up the company.(c) The mode of winding up, 
and the liabilities of its members, will form the subject of 
a separate chapter. 

Converting into Limited Liability under Companies Act, 
1879.(f?) — This Act, so far as is consistent with the tenor 
thereof, is to be construed as one with the Companies Acts, 
1862, 1867, and 1877.^^) 

By section 4 it is enacted that, subject to what is men- 
tioned in the Act, any company registered before or after 
its passing as an unlimited company may register under 
the Companies Acts, 1862 to 1879, as a limited company, 
or any company already registered as a limited company 
may re-register under the provisions of the Act. 

(ff) 25 & 26 Viet. c. 89. s. 193. 

(i) Ibid. 8. 194. This section does not apply to the case of a pure con- 
ti'ihutory. And if a company originally unlimited, but subsefjQcntly 
limited, is wound up, members of the unlimited company cannot be made 
liable as contributories beyond the limit of their shares for debts con- 
tracted before the coui|jany became limited. Aliter, under the Act of 
1856. see section 116. ShejUeld and Hatlamuhi re, ^'c.. Society, i'\)untain>8 
CaM‘, 34 L. J. Ch. 593 ; Ilarvey v. Clough, 2 N. A 204. whether 

they could not be made liable on the obligation attaching to the partnership 
at common law. Lanyon v. Smith, 2 N. R. 118. See Buckley, 341. 

(c) Ibid. s. 195. See Lanyon v. Smith, supra, 

(rf) 42 k 43 Viet. c. 76. 

(c) Section 3. The Act does not apply to the Bank of England 
(section 2). 



UITDBR THE COMPANIES ACT, 1879. 


399 


The registration of an unlimited company as a limited 
company in pursuance of this Act is not to affect or pre- 
judice any debts, liabilities, obligations, or contracts in- 
curred or entered into by, to, with, or on behalf of such 
company prior to registration, and such debts, liabilities, 
contracts, and obligations may be enforced in manner 
provided by Part Vll. of the Companies Act, 1862, ip 
the case of a company registering in pursuance of that 
part.(/) 

By section 5, an unlimited company may, by the reso- 
lution passed by the members when assenting to registra- 
tion as a limited company under the ('ompanies Acts, 1862 
to 1879, and for the purpose of such registration or other- 
wise, increase the nominal amount of its capital by increasing 
the nominal amount of each of its shares. 

Provided always, that no part of such increased capital 
shall be capable of being called up, exce]>t in the event of 
and for the purposes of the company being wound up. 

And, in cases where no such increase of nominal capital 
may be resolved upon, an unlimited company may, by 
such resolution as aforesaid, provide that a portion of its 
uncalled capital shall not be capable of being called up, 
except in the event of and for the purposes of the company 
being wound up. 

A limited company may by a special resolution declare 
that any portion of its capital which has not been already 
called up shall not be capable of lieing called up, exco|)t in 
the event of and for the purpose of the comjjany being 
wound up ; and thereupon such portion of capital shall not 
be capable of being called up, except in the event of and 
for the purposes of the company being wound up.(^?) 

By section 6, section one hundred and eighty-two of the 
Companies Act, 1862, is repealed, and in its place it is 
enacted as follows A bank of issue registered as a 
limited company, either before or after the passing of this 
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(/) See a7Uc, p.j398. 
(^) Section 6. 
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issue entitled to limited liability in respect of 

unlimited its notes ; and the members thereof shall continue liable in 
of notw!* ^^sP^ct of its notes in the same manner as if it had been 
registered as an unlimited company ; but in case the 
general assets of the company are, in the event of the 
company being wound up, insufficient to satisfy the claims 
of both the note-holders and the general creditors, then 
the members, after satisfying the remaining demands of 
the note-holders, shall be liable to contribute towards pay- 
ment of the debts of the general creditors a sum equal to 
the amount received by the note-holders out of the general 
assets of the company. 

For the purposes of this section the expression “the 
general assets of the company means the funds available 
for payment of the general creditor as well as the note- 
holder. 

It shall be lawful for any bank of issue registered as a 
limited company to make a statement on its notes to the 
effect that the limited liability does not extend to its notes, 
and that the members of the company continue liable in 
respect of its notes in the same manner as if it had been 
registered as an unlimited company.(a) 

(a) The following provisions are inserted respecting the auditing of 
accounts of banking companies : — 

By section 7 (1), once at the least in every year the accounts of every 
banking company registered after tbe passing of the Act as a limited 
company shall be examined by an auditor or auditors, who shall be elected 
annually by the company in general meeting. 

(2.) A director or officer of the company shall not be capable of being 
elected auditor of such company. 

(3.) An auditor on quitting office shall be re-eligible. 

(4.) If any casual vacancy occurs in the office of any auditor the 
surviving auditor or auditors (if any) may act, but if there is no sur- 
viving auditor, the directors shall forthwith call an extraordinary general 
meeting for the purpose of supplying the vacancy or vacancies m the 
auditorship. 

(5.) Every auditor shall have a list delivered to him of all books kept 
by the company, and shall at all reasonable times have access to the books 
and accounts of the company ; and any auditor may, in relation to such 
books and accounts, examine the directors or any other officer of the 
company : Provided that if a banking company has branch banks beyond 
the limits of Europe, it shall be sufficient if the auditor is allowed accew 
to such copies of and extracts from the books and accounts of any such 
branch as may have been transmitted to the head office of the banking 
company in the United Kingdom. 
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By section 9, on the registration, in pursuance of the 
Act, of a company which has been already registered, the 
registrar shall make provision for closing the toriner 
registration of the company, and may dispense with the 
delivery to him of copies of any documents with copies of 
which he was furnished on the occasion of the original 
registration of the company ; but, save as aforesaid, the 
registration of such a company shall take place in the 
same manner and have the same effect as if it were the 
first registration of that company under the Companies 
Acts, 1862 to 1879, and as if the provisions ot the Acts 
under which the company was previously registered and 
regulated had been contained in different Acts ot Parlia- 

O 

ment from those under which the company is registered as 
a limited company. 

By section 10, a company authorised to register under 
the Act may register thereunder and avail itself of the 
privileges conferred by the Act, notwithstanding any 
provisions contained in any Act of Parliament, Royal 
charter, deed of setthnnent, contract ot copartiiery, cost 
book regulations, letters patent, or other instrument 
constituting or regulating the company. 


Limited Banks under the Companies -Id, 1862. — As 
already stated, hanking firms consisting of seven or more 
persons may register under the Act with limited liability. 


(6.) The auditor or auditors shall miike a report to the members on the 
accounts examined by liim or them, and on every balance sheet laid 
before the company in general meeting during his or their tenure of 
office ; and in every such report shall state whether, in his or their 
opinion, the balance sheet referred to in the rep<jrt is a full and fair 
balance sheet properly drawm up, so as to exhibit a true and correct view 
of the state of the company's affairs, as shown by the books of the 
company, and such report shall be read before the company in general 
meeting. 

(7.) The remuneration of the auditor or auditors shall be fixed by the 
general meeting appointing such auditor or auditors and shall be paid by 
the company. 

And by section 8 every balance sheet submitted to the annual or other 
meeting of the members of every Isinking company registered after the 
jiassing of the Act as a limited company shall be signed by the auditor or 
auditors, and by the secretary or manager (if any), and by the directors 
of the company, or three of such directors at the least. 

Cl. 1' 
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Since the 2nd of Novemberj 1862, when the Companies 
Act of that year came into operation, limited hanking 
companies can only be legally formed and registered imder 
its provisions. It is the Act at present in force on the 
subject, (a) 

When, therefore, it is proposed to establish a banking 
company in England, Ireland, or Scotland, on the principle 
of having the liability of its members limited to the amount 
of their shares, or, in the words of the statute, a company 
limited by shares, (Z») seven persons at the least must 
subscribe a memorandum of association, (c) containing the. 
following particulars : — 

1. The name of the company, with the addition of the 
word “ limited ” at the end of the name. 

2. The part of the United Kingdom, whether England, 
Scotland, or Ireland, in which the registered office of the 
company is situate. 

3. The objects for which the company is established. 

4. A declaration of the liability of the members being 
limited. 

5. The amount of its capital divided into shares of a 
fixed amount. 

Each subscriber cannot take less than one share, and 
must write opposite to his name the number of shares 
which he takes.(^^) 

The memorandum must be stamped as a deed, and 
signed by each subscriber, in the presence of a witness, 
who must attest his execution.(rf) 

A company may modify or alter the memorandum, if 
authorised by its regulations or by special resolution, so as 
to increase the capital by the issue of new shares, or to 
consolidate and divide the capital into shares of larger 
amount than the existing shares, or to convert the paid-up 

(a) The Companies Act, 2879, provides for the re-registration of com- 
panies formed and registered nnder the Act of 1862. See avtSy p. 398. 

(J) 25 & 26 Viet. c. 89, s. 8. . « rns 

(c) Ihxd,. 8. 6. See National Debenture Corporation (1891), 2 Ch, oU6, 

(d) Ibid, S8. 8, 11. See also section 25. As to agent signing, see In 
re Whiteley, 32 Cii. D. 338. As to infant subscriber, see In re f 
Company j 40 W. R. 620 ; Re Nassau Phosphate Company^ 2 Ca D, 610. 
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shares into stock.(f) AVitli these exceptions, and of changing 
the name, as mentioned hereafter, the Act provides, that 
no other alterations shall be made by any company in the 
conditions contained in the memorandum. (tf) 

In the case of a limited banking company, the memo- 
randum is usually, and in the case of an unlimited company 
must be, accompanied by articles of association prescribing 
and defining the constitution, business, and capital of the 
company, the amount, allotment, transfer and forfeiture 
of shares, the calls, the meetings of members, the number 
of their votes, the appointment, qualification, remunera- 
tion, powers and duties of directors and of officers, 
auditing the accounts, and such other regulations as the 
subscribers of the memorandum may deem expedicnt.(/) 

The company may adopt, modify, or exclude all or any of 
the provisions of Table A. given by the Act.(/) These 
provisions are usually embodied in the articles. The 
articles must be separately paragraphed and numbered 
arithmetically, (/) printed and stamped as a deed, and 

(<?) 25 & 26 Viet. c. 89, s. 12. On this section, see Bent's Case, L. R. 8 
Ch. 776 ; Ashbury v. Watson, 30 Ch. D. 376 ; lie Financial Corjwration 
Remington's Case, L. R. 2 Ch. 729; In re Xcw Zealand Bunking 
Corporation, L. li. 3 Ch. 131. 

By the Companies Acts, 1867, s, 9, ami 1877, s. 3, a company limited by 
shares may, by special resolution, so far moilify the conditions contained in 
its memorandum of association, if authorised so to do by its regulations as 
originally framed, or as altered by special resolution, as to reduce its Bedue- 
capital ; but an order of the Court is necessary for its confirmation. See tion of 
Tkomson v. Trustees and Fxrcntors' Corporation (1895), 2 Ch. 454 ; In re Capital. 
Lavison Store Company 2 Ch. 726; In re Onmiuni Invesfnient 

Company (1895), 2 Ch. 127; In re Wallaxey liriek Company (1894), 

W. N. 20 ; British and Aniencan Trustee Corporation v. Couper (1894), 

A. C. 399. 

By the Companies (Memorandum of Assoeiation) Act, 1890, a company 
registered under the Act of 1862 may, by special resolution, alter the pro- 
visions of its memorandum with respect to the objects of the company 
under the conditions and in the manner therein provided. The alteration 
must, however, l>c confirmed by the Court, whose duty it is to sec not only 
that the proposed alteration is within the .scope of the Act, but also that it 
is fair and reasonable both as regards the members and the creditors of the 
company. He Oorernment Stock Inrestment Company (1892), 1 Ch. 597. 

See also on this Act (which will be found in the Appendix), the following 
coses : In re Iterersionary Society (1K92), 1 Ch. 615 ; Foreign and Colonial 
Oorernment Trust Compatiy (1891), 2 Ch. 395; lie Empire Trust, 64 
L. T. K. 221 ; Land Corporation of West Australia, 91 L. T. N. 176 ; 

In re Mining Shares Inrestment Company (1893), 2 Ch. 660. 

(/) Ibid, 8 . 14. The articles and memorandum may be read together to 

Q. 2 D 2 
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signed by each subscriber in the presence of a witness.(a) 
The memorandum and articles must be delivered to the 
registrar for registration. (6) Upon registration they bind 
the company and its members as if each member had 
executed these instruments as deeds ; and all moneys 
payable by any member to the company in pursuance of 
the regulations and conditions of the company shall be 
deemed to be a debt due in the nature of a specialty 


explain any ambiguity (^A/iderson's Case^ 7 Ch. D. 99); but the former 
cannot vaiy or alter what would be the result of the latter if it stood alone. 
Guhineits v. Land Corporation oj Ireland^ 22 Ch. D. 376. 

The articles may also supplement the memorandum when it is silent on 
matters not required to be stated therein. Jhtd. 

(fl) 25 &: 2() Viet. c. 89, s. 16. 

Ih) Ibid. 9. 17. This section prescribes, in Table B., the fees payable 
on registration of the memorandum and articles, viz, : — 

Tor registration of a company whose nominal capital does & 


- 2 


s. 

0 


d. 

0 


1 0 0 
0 5 0 
0 1 0 


not exceed 2,000/., a fee of 

For registiation of a company whose nominal capital exceeds 
2,000/., the fee of 2/., with the folloAring additional fees, 
regulated according to the amount of nominal capital ; 

(that IS to Sivy,) 

For ever)’ 1,000/. of nominal capital, or part of 1,000/., 
after the first 2,000/., uj) to 5,000/. • - - - 

For every 1,000/. of nominal capital, or part of 1,000/., 
after the first 5,000/., up to 100,000/. 

For every 1,000/. of nominal capital, or part of 1,000/., 
after the first 100.000/. - 

For registration of any increase of capital made after the 
first registration of the company, the same fees per 1,000/., 
or part of 1,000/., as would have been payable if such 
increased capital had formed part of the original capital 
at the time of registration. 

Frovideil that no company shall be liable to pay in 
resjiect of nominal capitivl on registration, or afterwards, 
any greater amount of fees than 50/., taking into account 
in the case of fees payable on an increase of capital after 
registration the fees paid on registration. 

For registration of any existing unlimited banking com- 
pany, the same fee as is charged for registering a new 
company. 

For registering any document required or authorised to be 
registered, other than the memorandum of association 

For making a record of any fact authorised or required to 

be recorded by the registrar, a fee of - - • ■ * 

A statement of the amount which is to form the nominal share capital ot 
any company to be registered with limited liability shall be delivered to the 
registrar of joint stock companies in England, Scotland, or Ireland, and a 
statement of the amount of any increase of registered capital of any 
now registered or to be registered with limited liability shall be deliverea 
to the said registrar, and every such statement shall be charged 
'Valorem duty of two shillings for every 100/. Stamp Act, 1891, s. ilA 
taken from the Customs and Inland Revenue Act, 1888, s. 11. 


-060 
0 5 0 
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debt.(c) Tlio registrar thereupon grants <a certificate of 
the incorporation of the company by the name conUiiiied 
in the memorandum of association, as a banking company, 
limited, whose members, in the event of its being wound 
up, will be liable only to the amounts remaining unpaid 
upon their respective shares. The certificate is conclusive 
as to the fact of the company having complied with the 
requirements of the Act with regard to registration.(r?) 

The company may, by passing special resolutions in 
general meetings, from time to time, add to or niter the 
regulations contained in its articles, and these regulations 
are to be deemed of tlie same validity as if they had been 
originally in the articles of association. These regula- 
tions may be altered or modified by subsequent special 
resolutions.(^) 

A copy of the memorandum, with the articles of associa- 
tion, must be forwarded to every member at liis request, 


(ff) 2.") & 26 Viet. c. 8‘J. rt. 16. See }yhittal<cr v. Knshaw, 4.> Cli. D. 
326. 

(rf) Ihid. s. 18. Sec Oah's v. Tiirquand, L. H. 2 H. L. 32.'). 

(c) Ihid. H. 50. Such alterations, however, must only be within the 
limits dctincd by the memorandum of association; if they go beyond 
this they are void. Axhhunj Uaihraij Onnj/tnuj v. Iflrhr, \j. K. 7 H. L. 
671, 678 ; and see Walln'r v. Lundnn Tramim ij-h Com/>tini/, 12 Cli. I). 705 ; 
Jte Asiatic Banltimj Corpomtioa. L. U. 4 Ch. 2.'>2. As to increasing 
capital, Hce In it Bunk n/ Iliiidi/sfu/i, f'lii/ui, and Japan, L. It. 0 (Jb. 1 ; 
and as to reduction of capital. Itc West India and Pacific Steam Company, 
L. It. 'J €h. U n . ; Patent Incert Snyav Cumpaiiy, 31 Ch. 1). 166. As to 
mortgaging capital, see Jaehson v. Jlainsftird Coal Company (I8il6). 2 
Ch. 340. A company by special resolution may alter its articles so as to 
enable it to accept surrenders of old, in exchange for new,sbare.s. Teasdales' 
Case, L. 11. ‘J Ch. 54. As to a company purchasing its own shares, sec 
Ti'ceor V. W/iifu;iuih, 12 App. Cun. 469. where such a purchaHC, altliuugh 
anthorised by its articles, was hold ultra rirex; an<l see Ashhiiry Itailuay 
Carriage Company v. lliehe, L. It. 7 H. I,. 653 ; In rr Dronfield Silhxtonc 
Coal Company, 17 Ch. 1). 76 ; Hope v. International Financial Soriety, 4 
Ch. D. 327. The adoption of a contract intra rircs the company, but ultra 
vires the directors, may be ctTected by onlinary resf>lution without altering 
the articles (6' v. Smitrhhark Ilaihray Compnny, 4i) Ch. J>. 135) ; but 
the articles must be altered if it is desired to give tlie direi tors power to do 
acts infuturo not autlinriscd by the articles as they stand. Ihid, A person 
dealing with a company is not IxmnJ to enquire whether all its internal 
regulations have been complied with, pnjvidcd everything is ex facie regular. 
See post, p. 4.52. Ah to borrowing power of company, see ante. p. 168. It 
haa been held that a company cannot contract itself out of the power to alter 
its articles. Mallesony. National Insurance and Guarantee Corporation 
(1894), 1 Ch. 200. 


Modifica- 
tion of 
Articles. 
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on the payment of Is., or such less sum as is prescribed by 
the regulations of the company, for the copy. If the com- 
pany neglects to forward a copy, it will incur a penalty not 
exceeding one poiind.(a) 

Name . — A banking company must not assume or adopt 
the name, or what is practically the name, of an existing 
company, or be registered in a name identical with the 
name of an existing company, except where the existing 
company is in the course of being dissolved and consents. 
If by inadvertence a company is so registered, it may, with 
the sanction of the registrar, change its name, and the 
registrar is to enter the new name on the register, and issue 
a certificate accordlngly.(i) Should a banking company 
wish to change its name after incorporation, provision is 
made for enabling it to do so by passing a special resolution, 
and obtaining the approval of the Board of Trade.(c) 

Special provisions are made for the widest possible 
publication of the name. The company must paint or 
affix, and keep painted or affixed, its name on the outside 
of every office or place in which it carries on business, m 
a conspicuous position, in letters easily legible, and must 
have its name engraven in legible characters on its seal, 
and its name mentioned in legible characters in all notices, 
advertisements, and other official publications, and in all bills 
of exchange, promissory notes, indorsements, cheques, and 
orders for money, purporting to be signed by or on behalf 
of the company, and in all its receipts and letters of 
credit.((/) 

(fl) 25 k 26 Viet. c. 89, s, 19. 

(i) Ibid, 8. 20. Merchant BanTiing Company of Londons. Merchants 
Joint Stock Bank^ 9 Ch. 1). 660 ; Laweon t. Bank of London^ 18 

C. B. 84; Hendriks v. Montagu^ 17 Ch. D. 638. See also Bundle v* 

Edgeumhe^ 63 L. T. 94; Lee v. Haley, L. R. 5 Ch. loo; Street t. 

Union Bank of Spain, 30 Ch. D. 156. An injunction was granted at 

the suit of the Capital and Counties Bank to restrain the use of the name 
Capital and Counties Deposit Bank. See Times, 12th February, 1884. ^ 
to restoring old names, see In re Australasian Mining Company (1893), 
\V. N. 74. 

(c) 25 & 26 Viet. c. 89, s. 13. See Shackleford and Company v. Banger- 
Held, L. R. 3 C. P. 407. 

\d') Ibid. 8. 41. See Atkin 7. Wardle, 61 L. T. (N.S.) 23. 
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A penalty not exceeding 51. will be incurred by a com- 
pany for non-publication of these particulars in the mode 
prescribed.(e) 

A director, manager or officer, or any person on the 
behalf of the company, using any but its engraved seal, or 
issuing any notice, advertisement, or official publication, or 
signing, on behalf of the company, any bill of exchange, 
promissory note, indorsement, cbecpie, order for money 
or letter of credit, in which the name of the company 
is not mentioned, will incur a penalty of 50^. He will 
also be personally liable to the holder of such bill, note, 
cheque or order for the full amount, unless duly paid by 
the company.(/) 

Registered Office. — The company must also have a 
registered office of business. A company not having one 
will incur a penalty not exceeding 51. for every day busi- 
ness is carried on.('/) Notice of the situation of the 
registered office, as well as of any change, is to be given 
to the registrar, and recorded by him. Uittil such notice, 
the company will not have complied with the Act. (A) 

— The shares of the members are personal estate, 
transferable according to the regulations of the company, 
and distinguishable by appropriate nu!nbers.(/) But shares 
of deceased members may he transferred by their personal 
representatives, although not themselves niembers.(/:) 

(e) 25 & 2i> Viet. c. 89, b. 42. An {id<Utional penalty of 5/. is incun'cd 
for every day the name i.s not kept painted, ice. 

(/) Ibid. 

(ft) Ibid. 8. .S9. Sec British Forrign Gas (\mpan\j, 13 W. K. 649 ; 
1% re Fortune Mining Compamj, L. It. 10 Jup 39U ; 40 L .1. Ch. 43 ; 
Jones V. Scottish Accident Insurance Compamj, 17 Q. H. 1). 422 ; Watkins 
V. Scottish Imperial Insurance Company, 23 Q. B. D. 2S5. 

(A) Ibid. H. 40. 

(i) lhid.9,.22. See Colonial Jlanh v. Whinney. 11 App. Cas. 426; 
Gilbert's Case, h. U. 6 Ch. 559 ; 39 L. .1. CIi. 837 ; Mojfaft v. Parqtiliar, 
7 Ch. I). 591 ; 47 L. J. Ch. 355; Xuccani v. Nucupai Gold Mining 
Company, 60 L. T. H. 23. 

(A) See Companies Act, 1862, s. 24, and Table A., Articles 12—14. An 
executor may either have the shares transferred into hin own name, in 
which case he will become a shareholder in the company in his own right, 
or if he does not desire to do this he may sell them, for which he is entitled 
to be allowed a reasonable time, and produce a buyer who will take a 
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Capital. — Notice of an increase of the registered capital 
of the company, whether the shares are converted into 
stock or not, must be given to the registrar within fifteen 
days after the resohition authorising the increase. (a) The 
registrar is to record the amount of the increase.(a) 

So, a company that has consolidated and divided its 
capital into shares of larger amount than its existing shares, 
or converted any portion of its capital into stock, is required 
to give notice thereof to the registrar.(ft) A company 
which neglects to give notice of increasing its capital 
within the time mentioned, and a director or manager 
authorising the same, will incur a penalty not exceeding 
5/. for every day of the default.(c) 

'I rusts. — Notice of trusts, expressed, implied, or con- 
structive, cannot be entered on the register, or be receiv- 
able by the registrar.(f^) 

A certificate under the seal of the company of the shares 
or stock held by a member wdll be primd facie evidence of 
his title, (e) 

Members. — The Act defines the members to be sub- 
scribers of the memorandum of association, and every 

transfer of them. See City of Glangow JBanJi (^Buchan's Cafe), 4 App. Cas. 
588 ; see further. In re Cheshire Banking Comjiany, 32 Ch. D. 301, and 
lie Leeds Banhmg Company, L. 1?, 1 Cb. 231, as to executor accepting 
new shares. As to circumstances under which a notice sent by post to a 
deceased member was held notice to his executors, see Beio Zealand Gold 
E.etraction Company v. Peacock (1894), 1 Q. B. 622. 

(a) 25 & 26 Viet. c. 89, s. 34. 

(ft) Ihid. s. 28. 

(r) I hid. 8. 34. 

(rf) Ihid. s. 30. See Leif child's Case, L. R. 1 Eq. 231; Muir t, 
Glasgoxo Bank, 4 App. Ca.s. 377, Although the trustee is liable he ia 
entitled to an indemity from his cestui que trust. Hemming v. Maddick, 
L. R. 7 Ch. 395 ; Levy v. Ayres, 3 App. Cas. 852. 'Where, however, the 
trust is a fmudulent one, the real owner is liable to the company. Cox's 
Case, 38 L. J. Ch. 145. See further, Cree v. Somervail, 4 App. Cas. 648 j 
Colquhotin v. 43 L. J. Ch. 338 ; Bradford Banking Company 

T. Briggs, 12 App. Cas. 29, 38 ; jYew Zealand 'Trust Company (1893), 1 
Ch. 403. 

(<•) Ihid. s 31. As to how far a company is estopped by its certificate, 
see Shropshire Union Bailway Company v. Bey., L. R. 7 H. L. 609; 
Balki's Consolidated Company t. I'omkinson (1893), A. C. 396; 63 L. J. 
Q. B. 134 ; Baidon v. North Western Bailway Company, 24 Q. B. D. 77 ; 
69 L. J. Q. B. 33 ; In re Ottos Diamond Mine (1893), 1 Ch. 618; and the 
Forged Transfers Acts, 54 & 65 Viet. c. 43 ; 55 & 56 Viet. c. 36. 
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other person, who has agreed to become a incmbor, and 
whose name is entered on the register required to be kept 
by the company.(/) The articles of association generally 
prescribe that a written application for shares, followed by 
an allotment, shall be deemed an acceptance ot the shares. 

An acceptance in this form will be binding, and a sufficient 
authority for placing the name of an allottee on the 
register.(^) 

A person who has been induced to take shares by fraud Fraud, 
or misrepresentation may rescind the contract ; but he 
must do so as soon as he becomes acquainted with the 
circumstances, giving him ground for doing so, or else he 
forfeits all claim to relief, and if a shareholder, after dis- 
coveriuf)- the fraud, nevertheless deals with his shares, such 
dealing on his part will he taken as amounting to an 
election to affirm the contract, and he cannot afterwards 
repudiate The leading principle in all these cases is 

this — a man must jiot play fast and loose ; he must not 
say ‘ I will abide hy the company, if successful, and I will 
leave the company, if it fails,’ an<l, theretore, when a mis- 
representation is made, ot which any one ot the share- 
holders has notice, and can take advantage to avoid his 
contract with the company, it is his duty to determine at 
once whether lie will depart from the oonii>any, or whether 
he will remain a member.”(0 A sliareholder in siicli a 
case must not merely repudiate his contract, (/:) but he 
must with the utmost promptitude take steps to have his 


(/) Ibid. K. 23. Sec Aniot'n Ot^r, 3G Ch. I). 7(J7 ; Oimlow's 7,1 
L. J. Ch. .338 ; In- /'/' Hcoftiidi PdruJrvm Cimpany, 23 Ch. D. 430 ; ]•> 
v'a rtc JohUiKj , L. Ch. 33G ; Corrntni'.i (IS01), 1 Ch. 202; 

Oornjutn Oold (hmjmity v. Roprr (1H1>2), A. C. KU; Jacl/^on v. Tur^ 
' quand L. K. 4 H. L. 305. See fiirHier an to Sliares, Chapter XLIX. 

^ (y) A withdrawal of an application for Kluircs !iiay he made onilly 
before notice of allotment is given, hi ir Jhrwcnj Amix Corpoi-ation 


(1894), 3 Ch. 272. 

(A) Oules V. Turquand, L. li. 2 II. L. 37.5 ; Pirk v. (iunuy, L. K. 6 
H. L. 384 ; NirhaU'x Caxt', In re Itoynl British Jiunh, 3 1). & I. 387 ; 
Re Miiunt Muryun Gold jMlne Cimpany, 50 L. T. 022; SrhoJey v. 
Central RoiUray nf Vtnu-zHrla, L. U. 9 Ch. 260. 

(/■) Per Lortl UoMlLLV in Addey'x Oixr, 9 Kcj. 203. 

(A) JIare'x Cane, L. H. 4 Ch. 503 ; Re Brottixh Pdroleum Conqmny, 

23 Ch. 1). 413. 
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name removed from the register, (a) A transferee from 
the original allottee of shares has no right to rescind, on 
the ground that the prospectus contains fraudulent mis- 
representations.(//) 

The liabihty of members as contributories will be sepa- 
rately considered. 

Reyister of Members . — The register required to be kept 
by the company must contain the following particulars, (c) 
viz. : — 

(1.) The names and addresses, and the occupations, if 
any, of the members of the company ; a state- 
ment of the shares held by each member, dis- 
tinguishing each share by its number ; and the 
amount paid or agreed to be considered as paid 
on the shares of each member : 

(2.) The date at which the name of any person was 
entered in the register as a member : 

(3.) The date at which any person ceased to be a 
member. 

A company, director or manager acting in contravention 
of these provisions will incur a penalty not exceeding 5?. 
for every day of non-compliance.(c) 

(fl) On the question of delay, see Ogihie v. Currie, 37 L. J. Ch. 641 ; 
Langhani v. East Wheal Rose Mhiitig Company, 37 L. J. Ch. 268 ; Re 
Reese River Silver Mining Ounpany, L. R. 2 Ch. 604 ; Central Railvxiy 
of Venezuela v. Khch, L. R. 2 H. L. 112. “ When once it has been esla^ 
lished that there has been any fraudulent misrepresentation or wilful wnceal- 
ment by which a person has been induced to enter into a contract, it is no 
answer to his claim to be relieved from it, to tell him that he might have 
known the truth by proper enquiry Central Railway of Venezuela v. 
Eisck, supra ; and a person applying for shares is entitled to rely upon 
the statements contained in the prospectus are true, and he is not bound to 
enquire whether they are so or not. Redgrave v. Hurd, 20 Ch._D. 18. In 
the recent case of Andrews v. Mochford (1896), 1 Q. B. 372, it was held 
that where the object of the issue of the prospectus was not merely to 
induce application for shares, but also to induce persons to whom it wm 
sent to purchase shares in the market, the person issuing the prospects is 
responsible for the consequences of a false representation contained in it to 
any person to whom the prospectus has been sent, and who is induced to 
purchase shares on the faith of the false representation, and thereby 
sustains a loss. 

(6) Peek V. Gurney, L. R. 6 H. L. 384. 

(0 26 & 26 Viet. c. 89, s. 26. 
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The register will be primd facie evidence of its con- 
tents.((i) 

Annual List of Members . — An annual list of all persons, 
who are members on the fourteenth day succeeding that 
on which the first of the ordinary general meetings of the 
company is held, must be made out, conhiining their 
names, addresses, and occupations, and the number of 
shares held by each, and the following summary of par- 
ticulars,(e) \'iz. : — 

(1.) The amount of the capital of the company, and the 
number of shares into which it is divided : 

(2.) The number of shares taken from the commence- 
ment of the company up to the date of the 
summary : 

(3.) The amount of calls made on each share : 

(4.) The total amount of calls received : 

(5.) The total amount of calls unpaid : 

(6.) The total amount of shares forfeited : 

(7.) The names, addresses, and occupations of the per- 
sons who have ceased to be members since the 
last list was made, and the number of shares held 
by each of them. 

This list and summary must be in a separate part of the 
register, and completed within seven days after the day 
mentioned for its being made out ; and a copy forthwith 
forwarded to the registrar.(^) A company neglecting to 
forward the list or summary will incur a penalty not 
exceeding 61. for every day, and a director or manager 
permitting the same a similar penalty.(/) 

Where any of the shares of the company have been 
converted into stock, the list must show the amount of 

(d) 25 & 26 Viet. c. 89, 8. 37. 

(e) Ibid. 8. 26. 

(/) Ibid 8. 27. 
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stock held hy each member instead of the amount of his 
shares.(a) 


liedifi/huj Uf'ifistei'. — In case of any errors or mis-state- 
ments bein^r introduced into the register, provision is made 
for their correction. (A) If the name of any person is 
entered in or omitted from the register, or default is made, 
or unnecessary delay takes place in entering the fact of any 
person having ceased to be a member, the. person, or 
member aggrieved, or any other member, or the company 
itself, may apply in a summary manner to a superior court 
of law or equity for an order to rectify the register. The 
Court may refuse the application with or without costs ; or, 
if satisfied of its justice, may order a rectification of the 
register, the company paying the costs and any damages the 
party aggrieved may have sustained. (c) 

The Court may also decide questions relating to the title 
of the applicant, or arising between two or more members 
or alleged members, (c) When the Court orders the register 
to be rectified, notice must be given to the registrar of the 
amendment or alteration, 

Inspection of Register . — A register of members, com- 
mencing from the date of the registration of the company, 
must be kept at its registered office for inspection by the 
members gratis, and by other persons on the payment of 
Is., or a less sum if prescribed by the company, for each 
inspection. A member or any other person may require 
a copy of the register, or of the list of members or 
summary of particulars on the payment of 6i/. for every 
hundred words copied. Should an inspection or a copy be 
refused, the company, director and manager will incur a 


(a) 25 & 26 Viet. c. 89, s. 29. 

(hS Ihid s. Ho. ^ 

(c) Ibid. See E.V pavte Shaw, 2 Q. B. D. 463. Weviherg Case, 
60 L. T. 579. The power is discretionary, and will not be exercisea 
where there are complicated questions of law or of fact. And see In re 
Otto's Diamond Jlines [1893], 1 Ch. 618. 

(d) Ibid 8. 36. 
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penalty not exceeding 2/., and an additional penalty not 
exceeding 2^ for every day the refusal continues. (^) 

In addition to these penalties, a judge at chambers may 
order an immediate inspection. The company may, by 
giving notice in any newspaper circulating in the district 
where its registered office is situate, close the register for a 
period not exceeding thirty days in each year, (e) 

Issuing Promissory Notes and Bills of Exchange , — With 
respect to these instruments, the Act provides that they are 
to be deemed to have been made, accepted or indorsed on 
behalf of the company, if made, accepted, or indorsed in the 
name of the company by any person acting under tho 
authority of the company, or if made, accepted, or indorsed 
by or on behalf or on account of the coinpuny, by any 
person acting under the authority of the company.( /') A 
bill of exchange addressed to a company and signed 
“ A. B., 0. D., directors of the company,’' was lield to bind 
the company, and not the directors ; the directoi-s being- 
in fact authorised to accept bill.s.(^) So, where a promissory 
note was signed by persons dcscril)ing thennselves as 
directors of a limited company, and countersigned by the 
secretary of the company, as follows : — 

“ London, December 31, 185G, — Three months after 
date we jointly promise to jjay Mr. Frederic Shaw or 
order 600^. for value received in stock, on account of the 
London and Birmingham Hardware (’ompany, Limited 
it was held, that the directors who .simied it were not 
personally liable on the note.(/t) A person advanced money 
for the purposes of a company in which he was a sliare- 
holder, and received a promissory note in the following 
form : “ We, the directors of the Isle of Man Slate and 
Flag Company, Limited, do promise to pay to Mr. J. 

O') 25 A 26 Viet. c. 89, la. 32, 33. 

(/) m<l 8. 47. 

(p) OMl ?. Cliarl&n, 34 L. T. 822. 

(A) lindut V. Meh-ose, 3 H. k N. 177 ; 27 L. J. Ex, 326. 
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Dutton 1,600/., with interest at the rate of 6/. per cent, per 
annum until paid.” It bore the seal of the company and 
was signed by four directors. The lender had stated that 
he would advance the money to the directors only, and the 
Court held that the directors who had signed the note were 
personally liable upon it.(ct) 

Statement of Assets and Liahilities , — As a protection to 
creditors and others, the Act imperatively requires the 
publication of a statement of its capital, assets and 
liabilities twice a year, and a register of the company’s 
mortgages to be kept. With respect to the statement, the 
Act enacts, that every limited banking company shall, 
before it commences business, and also on the first Monday 
in February and first Monday in August in every year, 
make a statement in a form prescribed, (J) or as near 
thereto as circumstances will admit. A copy of the 
statement is to be put up in a conspicuous place in the 
registered office, and in every branch or place where the 
business of the company is carried on. If default is made 
in compliance with these provisions, the company is liable 


(a^ Dutton V. Manh, 40 L. J. Q. B. 175. See, also, Cortauld y. 
Sanders, 15 W. 11.906 ; JEx parte Agra R. 9 Eq, 725 ; Ex parte 

Orerend, L. R. 4 Ch. 472, 473 ; In re Cunningham and Company^ 
36 Cb. D. 532 ; Athins v. Wardle, 58 L. J. Q. B. 377. 

(h) 25 & 26 Viet. c. 89, s. 44, and Form (D.), First Schedule, which is 

as follows : — . . , . . y. t 

The capital of the company is , divided into shares of 

each. 

The number of shares issued is . . j 

Calls to the amount of pounds per share have been made, under 

which the sum of pounds has been received. 

The liabilities of the company on the first day of January (or July; 


were — 

Debts owing to sundry persona by the company 
On judgment, £ . 

On specialty, & . 

On notes or bills, £ . 

On simple contracts, £ . 

On estimated liabilities, £ . 

The assets of the company on that day were:— 

Government securities \_stating J, £ . 

Bills of exchange and promissory notes, £ . 

Cash at the bankers, £ . 

Other securities, £ . , , , . ^ * 

A deposit company is also bound to make the above statement 
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to a penalty not exceeding 5^, for every da}" of default ; 
and a director or manager permitting the same incurs a 
similar penalty, (c) Members and creditors are entitled to 
a copy of the statement on payment of a smn not 
exceeding sixpence.(c) 

Register of Mortgages, — All mortgages and charges 
specijicallg affecting property of the company must be kept 
in a register, A short description of the property, the 
amount of the charges created and the names of the mort- 
gagees or persons entitled to the charges must be entered. 
If these entries are not made, every director, manager, or 
other officer, who knowingly and wilfully{e) authorises 
or permits the omission, will incur a penalty not exceeding 
50/.(/) It would seem that non-registration will not 
invalidate the mortgage. (^) 

A company deposited title deeds with a bank as collateral 
security for bills under discount, but the deposit was not 
accompanied with the formalities required by its articles 
of association upon making a charge or a mortgage, nor 
was the security registered. At the time of the winding 
up of the company it was indebted to the bank for a bill 
of exchange which had been discounted for the company, 
but which had been deposited with the bank to secure 
advances made to various persons. The securities com- 
prised in the deeds had been realised ; these remained in 
the bank’s hands, after satisfying the bill which had been 
discounted for the company itself; it was decided that the 
deposit of the deeds constituted a valid mortgage, and 

(c) 25 & 26 Viet, c, 89, s. 44. 

id) This does not include a banker {Er part*'. National Jiaiik, L. R 14 
Eq. 607) ; but includes a solicitor. Ej; parte Valj)y, L. R. 7 Ch. 289. 

(«) In, rc Buroiigh of llaehney Newnpupcr Company, 3 Ch. I). 669, 

(y) 25 & 26 Viet. c. 89, s. 43 ; In re Borough of Ilackneu Ni ii'evaDcr 
3 Ch. D. 669. 

ig) Ex parte Valpy, supra; Wright v. Horton, 12 App. Cas. 371 
As to their right to avail themselves thereof as against creditors, see 
In re International Pulp Company, Kmnvles' Mortgage, 6 Ch. D. 656 • 
46 L. J. Ch. 625 ; In re Wynn Hall Coal Company, L. K 10 Eq 515 1 
In re Native Iron Ore Company, 2 Ch. D. 345 ; Ex parte National 
Bank, infra; In re South Durham Iron Company, 11 Ch. D. 579 • 48 
L. J. Ch. 480 ; In re Underhank Mills Cotton Company, 31 Ch. D, 226 
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that the bankers, not being officers of the company within 
the meaning of the Companies Act, 1862, s. 165, were 
not bound to see that the formalities required by the 
articles of association had been complied with.(a) 

Shareholders who have mortgages made to them by the 
company are not bound to see that they are registered.(6) 
This register is to be open to the inspection of creditors 
and members at all reasonable times. Should an inspection 
be refused by any officer, director, or manager, a penalty 
not exceeding 51. is incurred, and a further penalty not 
exceeding 2L for every day of continued refusal. A judge 
at chambers may order an immediate inspection of the 
register. (c) 

Meetinffs and Minutes . — A general meeting of the com- 
pany must be held once at the least in every year.(rf) 

The minutes of all resolutions and proceedings of 
general meetings of the company, and of the directors or 
managers, must be duly entered in books provided for the 
purpose.(<?) These minutes, if purporting to be signed by 
the chairman of the meeting at which the resolutions were 
passed or proceedings had, or by the chairman of the next 
succeeding meeting, will be receivable as evidence in legal 
proceedings, (e) 

These minutes, when made, will be primd facie evidence 
of the due holding of the meetings, passing of the resolu- 

(rt) E.V parte National Banh^ L. R. 14 Eq. 507 ; 41 L. J. Ch. 323. As 
to what is sufficient registration, see Native Iron Ore Company, 2 Ch. D. 
345; 45 L. J. Ch. 517. And as to company’s power to mortgage, see 
Patent File Company, L. R. 6 Ch. 83 ; Bath's Case, 8 Ch. D. 334. 

(A) General Sonth American Company, 2 Ch. D. 337. 

(<•) 25 & 2G Viet. c. 89, s. 43. 

(ji) Ibid. s. 49. Witliin four months after registration. See Companies 
Act, 1867, 8, 39 (30 A 31 Viet. c. 131). 

A chairman has no power to dissolve a meeting before it has finished the 
business for which it is convened, and if he does so the meeting is com- 
i»etent to resolve to appoint another chairman, and go on with the business. 
National Dwelling Society v. Syhes (1894), 3 Ch. 272. 

(c) 25 & 20 Viet. c. 89, s. 67, See Roney's Case, 33 L. J. Ch. 731 } 
Jones V. Gearing Dock Company, 2 Q, B. 1). 314 ; 46 L. J. Q. B. 314. 
As to power of chairman to count proxies on a vote by show of hands, see 
Ernest v. Loma Gold Mines (1896), 2 Ch. 672, disapproving In re 
Bid well Brothers (1893), 1 Ch. 603. 
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tions and proceedings, the appointment of directors, and the 
validity of their acts, notwithstanding the discovery of any 
defects in their appointments or qualifications afterwards.(e) 

Special Resolutions . — A resolution is special when passed 
by a majority of not less than three-fourths of the members, 
entitled according to the regulations of the company to 
vote either in person or by proxy, at a general meeting, 
of which notice to propose the resolution has been given, 
and confirmed by a majority of such members at a 
subsequent general meeting, hehl at an interval of not 
less than fourteen days nor more than a month from the 
first meeting.(/ ) Unless a poll is demanded by at least 
five members, a declaration of the chairman at the meeting, 
that the resolution has been carried, is conclusive evidence 
of the fact, without proof of the number or proportion of 
the votes recorded in favour of or against the resolution. 
Notice of meetings will be deemed duly given, and the 
meetings duly held, whenever the notice has been given 
and the meetings are held in the manner prescribed by 
the regulations of the company. In comjmting the 
majority when a poll is demanded, reference is to be had 
to the number of votes to which each member is (*ntitled 
by the regulations of the coinpany.( /’) 

A copy of every resolution in force must be annexed 
to or embodied in every copy of the articles of association 
issued after the passing of the resolution. (y) A company 
making default will incur a penalty not exceeding 1/. for 
each copy so issued ; and a director or a manager know- 
ingly and wilfully authorising or permitting the issue will 
incur a similar penalty.f^^/) 

(/) 2') & 26 Viet. c. 89, B. .51. See Yfniiig v. South African and 
Australian Exploration Syndicate (1896), 2 Ch. 268 ; In rc Silhutone 
Fall Company. 1 Ch. D. .88 ; In rc Bridpart Old Brewery Company. 
L. U. 2 Cb. 191. The fourteen days ia excloBive of both the days of 
meeting. In rc Bailway Slcejiers Supply Company, 29 Ch. I). 204. 
Bnt if the interval is less, the statutory defect only affects the pu.sition 
of the company and the slwreholders inter sc, and docs not concern the 
creditors. In rc Millers Bale Lime Company, 31 Ch. D. 211. 

ig) Ihid. 8 . 64. 

G. 2 E 



418 


LIGHTED BANKING COMPANIES. 


Registry of Special Resolutions , — A copy of every special 
resolution must be printed, and forwarded to the registrar, 
in order to be recorded by him. If a copy is not forwarded 
within fifteen days after the confirmation of the resolution, 
the company will incur a penalty not exceeding 2/. for 
every day afterwards ; and a director or a manager will 
incur a similar penalty.(a) 


Notices and Legal Proceedings. — Notices, summonses, 
and other documents may be served by delivering, leaving, 
or posting the same, in prepaid letters addressed to the 
company at their registered office.(/>) 

Proof that the documents were posted in time, properly 
addressed and stamped, will be sufficient.(c) 

A summons, notice, or other document requiring to be 
authenticated by the company, may be signed by any 
director, secretary, or other authorised officer ; and it is 
not necessary to be under the seal of the company, and 
may be in writing or in print, or partly in writing and 
partly in print.(^^) 

In actions or suits brought by the company against any 
member, to recover calls or money due from such member 
in his character of member, it will not be necessary to set 
forth the special matter, but it will be sufficient to allege 
that the defendant is a member of the company, and is 
indebted to the company in respect of a call made or other 
moneys due whereby an action or suit has accrued to the 
company. (^) 

If it appears in such action, by any credible testimony, 
that there is reason to believe that if the defendant be suc- 
cessful in his defence the assets of the company will be 
insufficient to pay his costs, a judge may require security 


(ff) 25 & 26 Viet. c. 89, s. 53. _ , 

(i) Ibid. 8. 62. “Summons” includes writ of summons, WooaY, 

Anderto}i Foundry Company, * /i 

(c) 25 & 26 Viet. c. 89, s. 63. See WAite y. Land and Water Company^ 

W. N. (1883), 174. 

(d') Ibid, 8. 64. 

(0 s. 70. 
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for costs to be given by tbo company, and stay all pro- 
ceedings until security is given. (/’) 

The pecuniary penalties imposed by the Act may be 
summarily recovered before justices of the peace.(^) 

Examination of Affain by Inspectors , — An examination 
into the affairs of a Ixanking company may often be 
desirable in cases of rumours of losses or delinquencies of 
directors. The Act gives power to the Board of Trade, or 
to members, to appoint inspectors for the purpose of 
examining into and reporting thereon. In the case of the 
Board of Trade, an application must be made by members 
holding not less than one-third of the entire shares of the 
company. (4) It must be supported by such evidence as 
the Board of Trade may require, for the purpose of showing 
that the applicants have good reason for demanding the 
investigation, and that they are not actuated by malicious 
motives in instituting the inquiry. The Board of Trade 
may require security for costs to be given before appointing 
the inspectors, (z") 

It will be the duty of the officers of the company, on the 
inquiry, to furnish the inspectors with all information in 
their power, and to produce their Ijooks and documents, 
and the officers may be examined on oath.(/;) 

If an officer should refuse to produce the books or docu- 
ments, or to answer questions relating to the affairs of the 
company, he will incur a penalty of not less than 5/. for 
each o£fence.(I-) 

Upon the conclusion of the examination the inspectors 
are to report their opinion, which may be either written or 
printed, to the Board of Trade,(/) A copy of the report 

(f) 25 la 26 Viet. c. 89, s. 69. See Moscow Gag Company v. International 
Financial Society, L. 11. 7 Ch. 225; Northampton Coal Company v. 
Midland Wagqon Company, 7 Ch. D. 500. Pure Spirit Company v. 
Fowler, 26 Q. B. D. 235. 

ig) Ihid. s. 65. 

(A) Ihid. s. 56. 

(i) Ibid. B. 57. 

(A) Ibid. 8. 68. 

(1) Ibid. 8. 59, 

G. 
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is to be forwarded by the Board of Trade to the registered 
office of the company, and to the members at whose instance 
the inspection was made, if they require it. These persons 
will have to defray the expenses of the investigation, unless 
the Board of Trade directs them to be paid out of the 
assets of the company, (a) 

In the case of a company being authorised hy a special 
resolution, it may appoint inspectors to examine into the 
state of its affairs ;(/>) the inspectors being clothed with 
the same powers and entrusted with the same duties as the 
inspectors appointed by the Board of Trade, with this 
exception, that their report is to be made in such manner 
and to such persons as the company in a general meeting 
of its members directs. Their officers will incur similar 
penalties by refusing to produce books or documents, or to 


answer questions, as under an examination conducted by 
the inspectors of the Board of Trade.(&) 

A copy of the report, authenticated by the seal of the 


company, will be admissible in legal proceedings as evidence 


of the opinion of the inspectors in relation to any matter 


contained in the report.(c) 


(а) 25 & 26 Viet. c. 89, s. 69. 

(б) Ibid. e. 60. 

(r) Ibid. 8. 61. 
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CHARTERED BANKS. 

Banks may be formetl under the 7 AV'ill. 4 & 1 Viet. 7^.4 
c. 73, by Royal charter.^ or letters patent. The charters are f 
obtained by petitioning the Queen in Council. The petition 
and draft of the proposed charter are left at the Council 
Office and afterwards referred to the Board of Trade, The 
Colonial Office and India Office are also referred to if the 
proposed company falls within their departments. If it is 
determined that a charter shall be granted, it issues under 
the Great Seal.(d) The liainlity of the members is usually 
limited by the letters patent to the amount of their respec- 
tive shares, (e) and legal proceedings by or against the 
companies are directed to be taken and prosecuted in the 
name of a public officer appointed for the purpose. (/’) 
Previously to an application to the Board of Trade for a 
charter, notices must be inserted in the Gazette and other 
newspapers. (g) By the Chartered Companies Act, 1884, (/i) 
these charters may be renewed or extended. A bank 
incorporated under this Act cannot be registered under the 
Companies Act of 18G2 as an unlimited company, C) or, 
when registered as a limited company, alter any provision 
contained in the letters patent relating to tlio comj)any, 
without the sanction of the Board of Trade. {^■) Of recent 
years it has not been the policy or the practice of the 
Government to advise the Queen to grant charters for the 
establishment of banking companies in the Colonies or in 
India, preferring to leave these matters to the free action 
of the Colonial or Indian Governments themselves. 

(d) See sections 2 and 32. 

(e) 7 Will. 4 At 1 Viet. c. 73, «. 4. 

if) Ibid. 8.3. 

0) Ibid. 8. 32. 

(A) 47 A 48 Viet. c. 56. 

(0 26 & 26 Viet. c. 89, 8. 179. 

(A) Ibid. 8. 196. 
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IRISH AND SCOTCH BANKS. 


With respect to Irish banks, the 6 Geo. 4, c, 42, which is 
still in force as to banking copartnerships or societies 
established in Ireland under its provisions, enables them to 
sue and to be sued in the names of their public officers, 
and requires a return of their members to be made to the 
Inland Revenue. That Act has not repealed the Act of the 
Irish Parliament, 33 Geo. 2, c. 14.(a) The Irish Act does 
not relate exclusively to persons carrying on the business of 
banking in the way of banks of issue, but to all bankers 
in Ireland.(/*) A memorandum accompanying a deposit 
of deeds made as a security for a debt, and made by a 
person carrying on the ordinary business of a banker is 
within the stiitute, and ought to be registered to be available 
as against creditors under a trust deed executed pursuant 
to the provisions of the Act.(^*) A deposit of deeds as 
security for a debt, accompanied by a memorandum 
specifying the purpose of such deposit, constitutes a con- 
veyance under that statute, and might, and ought to, have 
been registered, even though the stoppage of payment by 
the banker took place within one month after its date.(6) 


(tt) Contrary to the opinion of Lord St. Leonards, expressed in 
O' Flaherty v. M' Dowell^ 6 H. L. Cas. 185. Copland v. Davies, 3 Ir. Eq. R. 
31 ; L. R. 6 H. L. Cas. 358 ; 21 W. R. 1. The Act is nnreijealed, except 
as to such specific matters contained in it as have been the subject of special 
legislation. The most important of the previous Acts of Parliament affecting 
banking institutions in Ireland arc the 8 Geo. 1, c. 14 ; 33 Geo. 2, c. U ; 
21 k 22 Geo. 3, c. 16 ; 40 Geo. 3, c. 22 ; 1 & 2 Geo. 4, c. 72 ; and 6 Geo. 4, 
c. 73. The provisions of the 1 & 2 Viet. c. 96, made perpetual by 6 & 6 
Viet. c. 85, apply to banking copartnerships established in Ireland under 
the 6 Geo. 4, c. 42. Where judgment was obtained in Ireland against a 
public officer, a warrant of attorney, under 6 Geo. 4, c. 42, s. 12, to confess 
judgment in England for a less sum than that for which judgment was 
obtained in Ireland, is a nullity. Walker v. M'Dowall, 3 Jnr. (N.S.) 1078. 
The 6 Geo. 4, c. 42, above mentioned, is similar to tiie 7 Geo. 4, c, 46, 
regulating English banking copartnerships. 

(6) Copland v, Da vies, supra. 
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The 8 & 9 Viet. c. 37, s. 30, enables banking companies 
established within fifty miles of Dublin to sue and to be 
sued in the name of their public officer. 

The 7 Geo. 4, c. 67, s. 1, enables banking copartnenships 
established in Scotland to sue and to be sued by public 
officers, and the returns of the names of their firms, 
members and officers are required to bo made to the 
Stamp Office by these copartnerships. An omission to 
make these returns does not, however, disentitle them to 
sue in this country. (c) 

In 1846, the provisions of the 7 & 8 Viet. c. 113, giving 
the Crown powers to grant letters patent of incorporation 
to English joint stock banks for a term of years not 
exceeding twenty, were extended l)y the 9 & 10 Viet, 
c. 75, to both Irish and Scotch joint stock banks. 

Subsequently the 19 & 20 Viet. c. 3, further extended 
the provisions of the English statute in favour of Scotch 
joint stock banks existing before the 9th of August, 1845, 
by enabling the Crown to grant to them letters patent of 
incorporation, in perpetuity, in lieu of a limited maximum 
of twenty years only. But by 17 & 18 Viet. c. 73, s. 1, 
banks formed under these Acts, as to Scotland, the right 
of retention or lien over shares of partners was not to be 
affected, and banks must, by section 2, within six months, 
sell shares acquired by virtue of lien. By section 3, bills or 
notes w'ere not to be signed in the manner })rcscribed by the 
7 & 8 Viet. c. 113. In 1857, banks, which had been formed 
in Scotland or in Ireland under these statutes, were required 
by the 20 & 21 Viet. c. 49, to register under that Act, and, in 
default of registration, they were subject to certain penalties 
and disabilitie3.((/) That Act also repealed the 9 & 10 
Viet. c. 75, and prohibited the future formation of banking 
companies either in Scotland or in Ireland, except under 
its provisions. In 1858, limited banking companies might 
he formed in Scotland or in Ireland under the 21 & 22 

(c) Boiiar V. Mitchell, 5 Ex. 415 *, 19 L. J. Ex. 302. 

[d) 20 & 21 Viet. c. 49, s. 6. 
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Viet. c. 91. In 1862 this Act was repealed by the Com- 
panies Act of that year.(a) The latter Act imperatively 
requires banking companies, formed under the provisions of 
the repealed Act, to register under the new Act,(J) 

The issue of bank notes in Ireland is regulated by the 
8 & 9 Viet. c. 37, and in Scotland by the 8 & 9 Vict.c. 38, 
as already mentioned.((*) 

As the provisions of the Act for the formation, regula- 
tion and registration of banking companies of limited or 
unlimited liability in Scotland and in Ireland are the same 
as in England, it will be only necessary to refer the reader 
to the previous Chapters on these subjects. 

(fl) 2o & 26 Viet. c. 89, s. 205, Third Schedule, First Part. 

(&) Sections 180, 209. 210. 

(/•) .flrtfr. p. 330. The statute is set out in the Appendix. 
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CHAPTER XLVIL 

COLONIAL, INDIAN, AND FOREIGN BANKS. 

Banking institutions are generally established in the 
colonies and in India by virtue of charters from the Crown, 
or under the authority of local laws, corresponding in a 
great measure with the English laws on the subject. By 
an Act of a colonial legislatur(‘, it was provided that a 
banking company should sue and be sued in the name of 
its chairman, and that execution on any judgment against 
the company might be enforced against the property of 
any member for the time being, in like manner as if the 
judgment had been obtained against such member per- 
sonally. In an action against a member in this country, 
on a judgment obtained in the colony against the chairman, 
it was decided that the colonial legislature had authority 
to pass the Act, and that there was nothing repugnant to 
the laws of England or to natural justice in enacting that 
actions on contracts made by the comj)any in the colony, 
instead of being brought against the members individually, 
should be brought against the chairman whom they had 
appointed to represent them, and that a judgment recovered 
in such an action, after service of process on the chairman, 
had the same etFect beyond the territorial limits of the 
colony which it would have had if the defendant had been 
personally served with process, and, he being a party to 
the record, the judgment had been personally against 
him.(rf) 

So, by an Act of the Indian legislature, a hanking 
company established at Calcutta might be sued in the 
name of its secretary, and a judgment against him was to 

(d) Hank of Australaaia v. Nia», 16 Q. B. 717 ; Bank of AustraluKia 
V. Harding^ 9 C. B. 661. See Ilendergon v. Hendergou, 0 Q. B. 288 ; 
Be Ooti Brittac t. Bathbone, 6 H. & N. 301. 
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have the same effect against the property of the bank as if 
recovered against all the members as parties on the record ; 
and it was provided that, if an execution issued against 
the property of the bank proved ineffectual, execution 
shoidd issue against the members successively, and if that 
were also ineffectual, then against any person who was a 
member at the time when the contract sued upon was 
entered into, but no execution was to be issued against any 
other person than the actual party to the suit without the 
leave of the Court and notice given to the person to be 
charged ; a creditor, having recovered a judgment in India 
against the secretary of the bank for a breach of contract 
entered into by the company there, took no further pro- 
ceedings in India, but immediately brought an action 
against a member who was so at the time the contract was 
entered into, and recovered judgment in this country on 
the judgment and the contract, and it was held that he was 
entitled to do so, and to recover in respect of both causes 
of action. (a) “It has been urged,” said the Court in 
delivering judgment, “that, when the defendant consented 
to be bound by a judgment recovered, not against himself 
in his own name, but against another who represented him, 
he should be considered as having consented only on con- 
dition that proceedings on the judgment were pursued in 
the mannen appointed by the Act. But he must have 
known that that Act would have no effect in this country. 
He, therefore, consented to be sued in the name of the 
public officer in India, and to be liable to all the conse- 
quences which might arise out of it in this country.”(6) 

The production of bankers’ books wdth the entries of the 
items constituting the demand, kept according to the 
established custom of mahajuus in India, is not of itself 
sufficient evidence to establish such a claim, strict proof of 
the debt being required.(c) 


(a) Kelsall v. Marshall^ 1 C. B. (N.s.) 241 ; 26 L. J. C P. 19. 

(&) Ibid. ; 26 L. J. C. P. 23, per Ckesswell, J. 

(a) Rai Sri Kishen v. Rai HvH Euhen, 6 Moore, Ind. App. 432. 
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A banking company incorporated by cliarter, -whicb 
contained a clause declaring that it should not be lawful 
-for the company to advance nione}' on the security of 
merchandise, advanced money on the faith of receiving 
as security a preferential lien on the wool of an ensuing 
clip to be shorn from the sheep of the party in whoso 
favour the advances M'ere made, but who was not in the 
actual possession of the sheep, thougli a. part owner of the 
sheep and the agent of the other ownei’S for whose benefit 
the advances had been made : the Privy Council held, in 
an action of trover by the company on such agreement 
giving them a preferable lien, that it was maintaiiiablo, 
and that the banking company were entitled to recover for 
the value of the wool on such preferential lien.(d) 

With regard to foreign banks, they are entitled to sue 
in this country by the name by which they are incorporated 
or known, or in the manner prescrilKMl by the laws of tlio 
country in which they are establislied.(r') Foreign banks 
frequently have agencies in this country for the negotiation 
or payment of their bills or notes. 

id) Ayer v. .South Australiau Banhbuj Compami, L. R. Z P. C. 54S ; 

40 L. J. C. P. 22. J 1 > 

ie) National Bank of fit Charles v. Be Bernales, K. & M. 191 ; 1 

" 569; La Banca Nazionalc .Sede di Torino v, Hainhurnrr, 2 

H.&C.330; IIW.R. 1074. 
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CHAPTER XLVIII. 

BRANCH BANKS. 

By the deed of s>etHeioent or articles of association, powers 
are usually reserved to the directors to establish branch 
banks in different parts of the country, or of the world. 

A banking company was established in 1836, by a deed 
^^hich provided that the business of the company should 
be carried on at Douglas, in the Isle of Man, and such 
other places as might afterwards be chosen with the con- 
sent ot all the directors. In 1839, a branch bank was 
established at Castle Town, which continued until 1843, 
when an action was brought against a shareholder, who 
had executed the deed of 1836, to recover a sum of money 
deposited with it : it was held, that it might be presumed, 
either that the branch bank had been established in com- 
pliance with the provisions of the deed, or that the share- 
holder knew of, and was a consenting party to, carrying 
on business at the branch.(a) 

A limited banking company having branches must affix 
or put up in a conspicuous part of these branches a copy of 
the statement of its capital, assets, and liabilities as required 
by the (Companies Act, 1862, s. 44.(&) 

The position of branch banks is that, in principle and 
in fact, they are agencies of one principal corporation or 
firm, notwithstanding that they may be regarded as dis- 
tinct for special purposes, as, for instance, that of estimating 
the time at which notice of dishonour should be given, or 
of entitling a banker to refuse payment of a customer’s 
cheque except at that branch where he keeps his account.(c) 

(a) Crellin v. Calvert, U M. & W. 11 ; 14 L. J. Ex. 375. 

(5) See ante, p. 414. 

(c) P}'ince v. Oriental Bank Corporation, 3 App. Cas. 325 ; 47 L. J. 
P. C. 42. 
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The following case? will illustrate tliis rule : — The holder 
of a promissory note presented it at the head office ot the 
bankers of the makers for payment. They sent it to their 
branch at the place where the note was i)ayable, where the 
clerk cancelled the signature, wrote “ paid ” on the note, 
and transmitted a draft in respect of it to the head office : 
Held, that the head office and branch were for this pur- 
pose one and the same bank, that the act of the clerk in 
transmitting the draft did not of itself operate to charge 
the bank with money had and receired to the use of the 
holder. (cj But where a bill of exchange was endorsed to 
a branch bank of the National Proyincial Bank of Eno- 

o 

land established at Port Madoc, wiio sent it to another 
branch establishment at Pwllheli, who indorsed it to the 
head establishment in London : it was held, in an action 
upon the bill by the indorsee against the drawer, that each 
of the branch banks was to be consi(l(‘red as an independent 
indor.see, and each entitled to notice of dishonour. (d) 

So, where there was a banking company haying hranclies 
at many places, amongst others at Glastonbury and Bridg- 
water, and each branch had a separate manager, and kept 
separate accounts with its respectiye customers, whom each 
supplied with cheque books lieaded with the name of the 
place at which it respectively carried on business, and a 
customer, who kept an account with the Glastonbury 
branch, made a payment of a (le])t, which lie ow<'d the 
defendant, by giving him a cheque for the amount of it on 
that branch, which he presented tlie same dav at the 
Bridgwater branch, where he was known and wliere lie got 
cash for it, and it was sent by that branch by tlie first post 
to the former branch, and delivered to tbein next day, 
but in the meantime the customer’s balance with them had 
been drawn out, and the cheque was accordingly refused 
payment, and notice of dishonour given to the defendant, 

(d) Clode T. Bayley^ 12 M. & W. 61 ; and Brown v, London and 
JVWfA Western Bailway Company^ 4 B. ic S. 333, 337. 
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who was obliged to refund in an action for money had and 
received brought against liim by the public officer of the 
banking company ; it was held that the drawer of the 
cheque did not stand in the relation of customer to the 
Bridgwater branch, that the giving cash for the cheque 
did not amount to a purchase of the cheque by that 
branch, but only amounted to changing it, and that the 
cheque was not drawn on the company generally.(a) 

Tn the absence of any special agreement or arrangement 
there is no obligation on a banking company to honour 
the cheque of a customer presented at one of its branches 
where he has a balance standing to his credit, when he has 
overdrawn his account at another branch to an amount 
greater than such balance, so that the company is not in 
fact indebted to him upon the whole account. Neither is 
there any obligation on a banker to give notice to his 
customer, that he intends to transfer a balance against the 
customer from an account at one branch to an account at 
another branch. (6) 

Where a firm paid a cheque into a branch bank in 
India to their current account after the stoppage of the 
parent bank in England, but before the branch had any 
notice of the stoppage, and afterwards, on the same day, 
the branch received notice of the stoppage of the bank in 
England, and stopped itself, an application by the firm to 
be paid the amount of the cheque was refused ; but per- 
mission was given for a renewal of the application, if the 
firm should find that the cheque had not been cashed until 
after the branch had received notice of the stoppage of the 
bank in England. (c) 

The subject of branch banks established by the Bank of 
England has already been considered.(^Q 

(ff) Woodland v. Fear, 7 El. & BI. 519 ; 26 L. J. Q. B. 202. 

Ih) Garnett t. M'Kewan^ 42 L. J. Ex. 1 ; L. B. 8 Ex. 14 ; ante, p. 198. 
(o') In re Agra and MaetermarCs Bank, Ex parte Waring, M L. J. 
Chnne. 151 ; W. N. (1866), p. 399. « 

(rf) Ante, p. 307. As to right of lien where several accounts are kept 
at different branches, see ante, p. 260. 
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SHARES, CALLS, AND SHAREHOLDERS. 


Nature of Propertif . — The shares of the members of 
banking copartnerships or companies, whether formed under 
deeds of settlement or under articles of association, are 
personal propei-ty, and are generally subject to all the 
legal incidents which attach to personal property.(^) 

The shares of a banking copartnership, established in 
conformity with the 7 Geo. 4, c. 46, the property of 
which consisted in part of freehold and of copyhold 
estates, and mortgages for terms of years, have been held, 
both at law(/) and in equity, (/) to be personalty and not 
realty, and to be legally hequeathable to charitable pur- 
poses, within the Mortmain Act, 9 Geo. 2, c. 36. The 
shares or interests of members in companies formed under 
the Companies Act, 1862, are expressly declared to be 
personal estate, transferable in the manner provided by the 
regulations of the companies, and not real estate.fy) The 
shares in all banking copartnerships are usually numbered, 
as they should be before being issued or allotted by limited 
banking companies ;(y) and the shares are represented by 
certificates corresponding with the numbers and amounts 
of the shares. 

A. purchased some shares in a banking company, and 
had them transferred into the joint names of herself and 
B. B. survived A., and there was clear evidence to show 


(«) Afl to equitable mortgages of shares, see ante, p. 149, et ncq. 

(A Myern y. Perigall, 2 De G. Mac. ic G. 600 ; 11 C. B. flo ; Ashton v. 
Lora Langdale, 4 De Gex k Sm. 402. It is otherwise in the case of an 
ordinary partnership holding lands. Ashivorth v. ^funn, 15 Ch. I). 368. 
See further as to the nature of shares. Zuccani v. Xacupai Gold Com- 
pony, 60 L. T. 23 ; Morrioe v. Aylmer, L. R. 10 Ch. 15.> ; Bank of 
E\/^utlan T. Aliton, L. R. 6 C. P. 74 ; In f/? lindgwatcT Kavlifutioii 
Qmpany^ 14 App* Cas, 643 ; Colonial Bank v, Whintiev. 11 App. Ca>«. 426. 
ii) 26 & 26 Viet. c. 89, 8. 22. 
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that A. intended the shares for B. absolutely. By the 
regulations of the company, however, there was no benefit 
of survivorship between shareholders. It was nevertheless 
held that the legal title was complete in B., and that she 
was entitled to them by survivorship. (a) 

Shares in a limited company can be sold by order of the 
Court as coming within the words ‘‘ goods, wares or mer- 
chandise ” of Order L., rule 2.(1) 

A(jreement to tahe Shares. — "lo constitute a binding 
agreement to take shares in a company when such con- 
tract is based upon application and allotment, it is neces- 
sary that there should be an application by the intending 
shareholder, an allotment by the directors of the company 
of tlie shares applied for, and a communication by the 
directors to the applicant of the fact of such allotment 
having been made.(c) 

An application tor shares does not require to be in 
writing, (rf) and may be withdrawn at any time before 
acceptance is notified to the person making the application. 

here the acceptance is to be sent by post the contract 
becomes binding from the time it is posted.(e) A 
withdrawal of an application for shares may he made 
orally. (/) 

Shares issued at a Discount. — It is impossible to issue 
shares at a discount so as to render the holder not liable to 

{a) Garrirh v. Taylor^ 29 Boav. 79 ; 30 L. .T. Ch. 211; affirmed on 
appeal, 31 L. J. Ch. 68. See HilVs Case, L. R. 20 Eq. 686 ; Batstone 
V. Salter, 44 L, J. Cb. 209, 760 ; Law Guarantee Trust Society y. Bank 
of Eutjland, 38 W. R. 493. If several persons are registered as joint 
holders of any share, any one of such persons may give effectual receipts 
for any dividend payable in re.spect of such share. (Table A., Art. 1.) 

(V) Eranx v. Daries (1893), 2 Ch. 216. 

(c) Per BagGALLAY, L.J., in In re Scottish Petroleum Company, 23 
Ch. I). 413. 430 ; 50 L. J. Ch. 269 ; Re Universal Banking Company, 

L. K. 3 Ch. 633. 

(il) Lerita's Case, L. R. 3 Ch. 36 ; Ex parte Bloxam, 33 Beav. 629. 
On appeal, 33 L. J. Ch, 574. 

(t') Dunlop v. Riggins, 1 H. L. C. 381 ; RehVs Case, L. R. 4 Eq. 9 ; 
Ritso's Case, 4 Ch. D. 782; Rottsehold Fire Insurance Company v. 
Grant, 4 Ex. D. 216. 

(/) Case, 20 L. T. 962 ; Truman's Case (1894), 3 Ch. 272, 
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pay the nominal amount thereof in full,(^) and if the con- 
sideration pa 3 'able for shares issued by a company is 
illusory, or permits an obvious money measure to be made 
showing that discount has been allowed, filing the con- 
tract under which the shares were issued with the Registrar 
of Joint Stock Companies under the Companies Act of 
1867, section 25 will not relieve the allottee from having 
to pay the nominal value of the shares, or the amount of 
the discount, in cash ; but the Court is not bound to enquire 
in each case whether the price was reasonable, or whether 
what was given for the shares had a cash value in the 
market, equal to the nominal value of the shares.(/i) 

Purchase or Sale of Banking Shares . — By 30 Viet, 
c. 29, s. 1, a contract or an agreement for the sale or 
transfer of shares in any joint stock banking compan}* in 
the United Kingdom, constituted under or regulated by 
the provisions of any Act of Parliament, Royal charter, or 
letters patent, issuing shares or stock transferable by deed 
or written instrument, will be null and void, unless the 
contract or agreement shall set forth and designate in 
writing such shares or stock by the respective numbers by 
wbicli they are distinguished, at the making of the contract 
or agreement, on the register or books of tlie banking com- 
pany, or where there is no such register of shares or stock 
by distinguishing numbers, then unless the contract or 
agreement shall set forth the person or persons in whose 
name or names such shares or stock shall at the time of 
making the contract stand as the registered ]>roprietor 
thereot in the hooks of the banking company ; and every 
person, wbether principal, broker, or agent, who wilfully 
inserts in the contract or agreement any false entry of the 
numbers of the shares or stock, or any name or names 

{tj') Jn re Bailuny Time Tables Puhlishiug Comjiany (18!)r>), 1 Ch. 
2RB ; In re. Almrtda Company. .88 Ch. D. 4J6; Jn re Weynivuth and 
Channel Company (IS'Jl), 1 Cl». 6G ; IJinche v. Sims [18114], A. C. 
654. 

(1i) In re Theatrical Trusty Chapman's Case (1895), 1 Ch. 771. 

0. 2 F 
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other than that of the person or persons in ■whose name 
they stand, will be guilty of a misdemeanor. 

Joint stock banking companies are bound to show their 

list of shareholders to any registered proprietor during 

business hours, from ten to four o’clock. These provisions 

do not apply to shares or stock of the Bank of England or 
of Ireland. (a) 

The defendant A. instructed the plaintiffs, stockbrokers 
of Bristol, to purchase for him shares in a joint stock 
banking company on the London Stock Exchange. The 
plaintiffs gave directions accordingly to their London 
agents, brokers on the London Stock Exchange, who 
purchased the shares from jobbers on the Stock Exchange 
in the usual way, without ha\’ing in the contract distin- 
guishing numbers of the shares, it not being the practice 
on the London Stock Exchange to specify the numbers, 
or otherwise to comply with 30 Viet. c. 29 (Leemah’s 
Act), s. 1. By the rules of such Stock Exchange it is 
provided that the Stock Exchange shall not recognise in 
its dealings any other persons than its o^vn members ; such 
members, if they do not carry out contracts, being liable 
to be expelled from the Stock Exchange, and that no 
application to annul a contract shall be entertained by the 
committee of the Stock Exchange, unless upon a specific 
allegation of fraud or wilful misrepresentation. Before 
the settling day, the defendant repudiated the contract, 
but the committee of the Stock Exchange refused to annul 
the contract, and, therefore, the plaintiffs completed it, 
and paid the price of the shares. The defendant was 
ignorant of the usage of the London Stock Exchange with 
regard to dealings in shares of banking companies, and 
did not know that the purchasing broker was by such 
usage bound to perform a contract for the purchase of 
banking shares, though void at law under Leeman’s Act : 
Held, affirming the decision of Grove, J., that the 
plaintiffs were not entitled to recover from the defendant 


(d) Sections 2 and 3. 
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the money paid by them, as the price of the shar^,^ttclt 

the usage of the Stock Exchange to disregard 

Act, and to recognise as valid a contract which was made 

contrary to that Act, was unreasonable as against strangers 

who did not know it, and, therefore, was not binding on 

• © 

the defendant.(6) 

The following case, however, will show that no such 
right of repudiation exists where knowledge of this usage 
of the Stock Exchange can be shown : — 

The defendant employed the plaintiffs, who were stock- 
brokers on the Stock Exchange, to buy shares in a joint 
stock banking company. He had on many previous 
occasions employed the plaintiffs to buy similar shares, 
and on none of those occasions did the contract or advice 
note forwarded to him specify the distinguishing numbers 
of the shares purchased. The plaintiffs purchased the 
shares from a jobber on the Stock Exchange in the usual 
way, and foi*warded to the defendant a contract note in 
the usual form, stating that the contract was made subject 
to the rules and regulations of the Stock Exchange. The 
contract was not made with reference to any distin- 
guishing numbers of the shares, nor did the contract note 
specify any numbers. It is not the practice on the Stock 
Exchange to specify the numbers of the shares in dealing 
in bank shares. The defendant, before the settling day, 
wrote to the plaintiffs repudiating the contract, on the 
ground that the numbers of the shares were not specified 
pursuant to 30 Viet. c. 29, s. 1. Notwithstanding such 
repudiation, the plaintiffs completed the contract and 
paid for the shares. The plaintiffs sued the defendant to 
recover the price of the shares paid by them. Held, by 
Mathew, J., that the plaintiffs were entitled to recover.(c) 

Kescimon of Contract to take Shares on the Ground of 
Misrepresentation — A person, who has been induced to 
take shares in a company by a misrepresentation of a 

(J) Perry y. Barnett, 15 Q. B. D. 388. 

(c) Seymour v, Bridge, 14 Q. B. D. 460. 


Q. 
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matter of fact contained in the prospectus or any oth^t 
document forming the basis of the contract, may rescind 
his contract ;(a) and where such a misrepresentation is 
proved, then, however honestly it may have been made, and 
however free from blame the person who made it may be^ 
the contract cannot stand(//) (for in this respect an action 
to obtain a rescission differs essentially from an action of 
deceit), and the Courts are bound, if he comes within a 
reasonable time, to relieve him from it and to take his 
name off any list of shareholders on which it may have 
been put.(e) 

For the purposes of an action for rescission of a contract 
to take shares, a misrepresentation by its directors is a mis- 
representation by the company ; and where the directors, 
in the name of the company, seek to enforce that contract, 
or the person who has been deceived institutes a suit 
against the company to rescind the contract on the ground 
ot misrepresentation or fraud, the purchaser cannot be 
held to his contract, because a company cannot retain any 
benefit which they have obtained through the fraud or 
misrepresentation of their agents.(d) 

There must, however, be a mis-statement of an existing 
fact ; but a mis-statement of a person’s intention may 
amount to such a mis-statement.(£*) On the other hand, a 
mere highly-coloured wording of the prospectus would net 
be sufficient to entitle a person who has taken shares on the 
faith of it to rescind if there is, in fact, no material mis- 
representation.(/) 

(tf) ArJiwnffht v. Xcjvboltf, 17 Ch. D. 320; l^fexe Silver Mining 
Company^ h. K. 2 Cb. 615 : Venezuela Rnilu'ay Company r. Kitch. L. R. 

2 H. L. 90 ; Stvne v. City and County Bank, H C. V. D. 282 j 47 L. J. 
C. l\ 681 : Oaken v. Turyiiand, L. H. 2 H. L. 325. 

(5) Berry v. J'eck, 14 App. Cas. 359. 

(<") See Beene Silver Mininy Company, nupra. 

(jl) Ai’ational Exehanqe Company v. Drew, 2 Macq. 124 ; Western 
Bank of Scotland v. Addie, L. R. 1 Sc. App. 158; Karhtry's Case 
0802], 3 Cb. 1. As to misrepresentation by agents, see Lynde 7. Anylo^ 
Italiun Spinning Company [1896], 1 Ch. 178. 

(r) Meet London Commercial Bank 7. Kiison, 13 Q. B. D. 860; 
Edginton v. Eitzwaurice, 29 Ch. D. 483. 

(/) Denton v. Alacneil, L. R. 2 Eq. 352. A person is only entitled to 
rescind on the gi’ound of non-discloeure where the facts not disclosed are 
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A contract induced by misrepresentation being voidable 
and not void, and the contract remaining valid till rescinded, 
the person seeking to rescind it must do so promptly and 
as soon as he becomes acquainted with the facts upon 
which he relies, otherwise he will lose his right to relief.(^) 
Mere repudiation is not sufticient, actual steps must be 
taken to have his name removed. (A) In considering how 
far a winding up of tlie company is a bar to such relief, 
“ the repudiating shareholder must not only repudiate, but 
also get his name removed, or commence proceedings to 
have it removed, before the winding up ; but this rule is 
subject to the qualification that, if one repudiating share- 
holder takes* proceedings, the others will have the benefit 
of them if, but only if, there is an agreement between 
them and the company that they shall stand or fall l)y the 
result of those proceedings, hut not otherwise.’‘(/) 

A shareholder dealing with his shares, after discovering 
the fraud or misrepresentation, is taken thereby to elect to 
affirm the contract and is estopped from afterwards re- 
pudiating it.(A) 


Transfer of Shares . — Every shareholder has a right to 
transfer the shares he holds, though the right is subject to 
the regulations of the company. ('Z) tlie regulations of 

most banking copartnerships, the consent of the directors 
is necessary before a shareholder can transfer his shares 
to a purchaser.{/a) In tlie case of a sale of shares 


ftiich tliiit the oiniKsirm to disclose them renders the prospectus, it stunds, 
misleading. McKruiv/i v. JJontlnrd Pm-ril Oiur Ctninmnij [IStlG], 
W. N. S6. 

(<;) Shnrploj v, Lnvth and End Coad Tfailiraif Eoiiij/ani/. 2 Cli. IJ. R8.5 ; 
Hecee Sdver Mini/iy Coinj/aiu/, antv ; prek v. Gunn ij^ L. 1{. 13 Kq. 7a. 

(A) Jfnrr'x Ctme, L, K. 4 (Jh. wi ; lie Scotiiii/i J'drnfrum ('iini//a/ii/, 
23 Ch. I). 412 ; 50 L. J. CIi. 2G!). See further as to <lcl!iy, Ot/Hv/e v. 
Currie^ 37 L. J. f'h. 541 ; Taite'n Case, \j. K. 3 Kq. 95 ; Central Uailway 
of Veni'zuela v. A*<VA, ante. 

(/) For Likdley, L.J., in In re Scottish Petroleum Company, supra, 
p. 437. 

(A) XicoVs Case; Pe Jtoyal Jiritish Panh, 3 De G. & J. 431 ; JIx 2 )artc 
BriytjK, L. U. 1 Kq. 4H3. 

(/j He Cawley and Comimny, 42 Ch. I). 209, 231. 

Ex parte Walton, 20 L. J. Ch. 545, 548. Where the consent of the 
directors is required it mast not be improperly withheld. Mobinsoii t. 
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according to tlie custom of the Stock Exchange, the seller 
does not impliedly undertake that the directors shall 
accept the purchaser as a transferee. 

A contract for the sale of shares in a registered com- 
pany was made through brokers upon and subject to the 
rules of the Stock Exchange. In accordance with the 
practice of the Stock Exchange, the transferee of the 
shares paid the price of them to the vendor upon delivery 
to him of a duly executed transfer. An application for 
registration of the transfer being subsequently made to the 
directors of the company, who were empowered by the 
articles of association, in their discretion, to decline to 
register a person claiming by transfer of shares, they 
refused to register the transferee as a member of the 
company. The transferee thereupon brought an action to 
recover back the price of the shares from the vendor as 
money had and received to his use : — Held, following 
Stray v. Russell (1 E. & E. 888, 917), that the contract 
for the sale of shares on the Stock Exchange did not 
import an undertaking by the vendor that the company 
would register the transferee, and that the action was not 
maintainable, (a) 

Where a particular form of transfer is prescribed by a 
company’s regulations a shareholder wdll only cease to be 
a shareholder by adopting that form of transfer, (6) unless, 
notwithstanding any informality, the company has recog- 
nised and treated the transferee as a shareholder.(c) 

The 7 Geo. 4, c. 46, does not prescribe any form of 
transfer of shares. Shares in copartnerships established 

Chartered Bank of India, L. R. 1 Eq. 3 ?. See Ej: parte Penney, L. R. 

8 Ch. 446. Slee y. International Banlt, 17 L. T. 425 ; Ex parte 
Hodgson, 65 L. T. 245; Moffat v, Farquliar, 7 Ch. D. 605; and see 
post, p. 455. 

(а) London Fouiiders Association v. Clarlte, 20 Q. B. D. 676. 

(б) Bargate v. Shortridge, 5 H. L. Cas. 312 ; McEuen 7 West London 
Wltarvcs Company, L. R. 6 Ch, 655 ; Simm r. Anglo-American Telegraph 
Company, 6 Q. B. D. 216 ; Society Genirale de Paris v. Tramways Union 
Company, 14 Q. B. D. 451. 

(c) Murray v. Bush, L. R. 6 H. L. 37 ; 42 L. J. Ch. 686 ; Watson r. 
Bales, 26 L. J. Ch. 361 ; Bargate v. Shortridge, supra; In re Boyal 
British Bank, 26 L. J. Ch. 645. 
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Tinder tlie provisions of that statute are transferable only 
according to the particular mode pointed out by the deeds 
of settlement.(rf) Shares in banking’ companies, formed 
under the 7 & 8 Viet. c. 113, are transferable by a deed 
duly stamped, and in a given form, as already shown. 
Shares in banking companies, formed or registered under 
the 20 & 21 Viet. c. 49, or the 21 & 22 Viet. c. 91, on 
registration under the Companies Act of 1862, are trans- 
ferable in the manner hitherto in use, or in such other 
manner as the companies may direct.(/) But shares in 
limited banking companies, formed and registered under 
the Companies Act of 1862, are transferable according to 
the regulations prescribed by the articles of association. 
The form usually prescribed is a deed attested by witnesses. 

Death of Shareholder. — Executors of a deceased holder, 
so long as the shares remain untransferred, are liable to be 
made contributories as executors, and are also liable as 
executors for calls in respect of the shares held by the 
deceased. (^) 

Executors. — An executor has two courses open to him : 
he may either have the testator's shares transferred into his 
own name, in which case he becomes a shareholder, or he 
may sell them, a reasonable time being allowed him wherein 
to find a buyer.(A) 

By the Companies Act, 1862, s. 24, also, it is enacted 
that a transfer of a deceased member’s share in a company 
formed under that Act, made by liis personal representative, 
is to be of the same validity as if he had been a member at 
the time.(i') 

Persons who may take Shares — Married Women, — Unless 
there is anything in the company’s deed of settlement or 

(d') Boaanqvet t. Sherti'ldge., 4 Exch. 699. 

(«) Ante, p. 384. 

C/) 2.0 &2f) Viet. c. 89, s. 178. 

(jf) Baird'i Cate, L. K. 6 Ch. 725 ; Ilavldewarth y. Eeant, L, R, 8 
H L. 263. See 25 & 26 Viet. c. 89, 8. 76, and Tabic A. (12). 

(A) Buchavit Cate; City of Glatgow Banh, 4 App. Cas. 588. 

(i) 1% re London and Provincial Telegraph Company, L. li. 9 Eq. 653. 
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constitution to exclude married women from beeomiBg 
shareholders, a married woman may take shares therein.(fl) 
Every contract entered into by a married woman is now 
deemed to be a contract entered into by her with respect 
to and to hind lier separate property, whether she is or is 
not in fact possessed ot or entitled to any separate property 
at the time when she enters into such contract; and such 
contract shall bind all separate property which she may at 
that time or thereafter be possessed of or entitled to, and 
shall also he enforceable by process of law against all 
property which she may thereafter while discovert be 
possessed of or entitled to, except separate property, which 
she is restrained from anticipatiDg.(6) 

Infants. An infant who takes shares in a company may 
subsequently repudiate the contract, even though a call has 
been made ; but it on attaining his majority he does not 
so repudiate it within a reasonable time, he will, notwith- 
stoding the Infants Relief Act, 1874 (37 & 38 Viet. c. 62), 
be bound thereby. (c) It is, however, competent for a 
company to avoid a transfer of shares to an infant, and the 
Court will not compel it to register it.(^f) 

Partners. — There is no power in one partner, in the 
absence of special authority from his copartners, or evidence 
of a special course of dealing, to accept shares in a com- 
pany, even though fully paid up, in satisfaction of a debt 
due to the firin.(«') Where he has authority to lend money 
on shares, and shares are transferred to him by way of 
security, his partners will be bound as contributories in 
the event of a winding up of the company, as they thereby 
become shareholders. (/) 

(0) Be Leeds Banking Company; Matheicmayi's Case, 3 Eq. 781 j and 
Bee Married Women’s Property Act, 1882 (45 & 46 Vkt. c. 75). 

(1) Married Women s Property Act, 1893 (56 &. 57 Viet c. 63), b. 1. 

(o) M hittingha^n v. Mtnuly, 60 L. T. 959; Sorth Western Bailway 

Company y. MaeMickael, 6 Ex. 273. 

(d) Gooch's Case, L. R. 8 Ch. 266 ; Beg. v. Midland Cotaities Bailway 
Company, 15 Ir. C. L. K. 504. 

(^) Niemann v. Niemann, 43 Ch. D. 198. 

(/) Weikersheim's Case, L. 11. 8 Ch. 831. 
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C^f^panm . — A trading company may take shares in 
other companies if expressly or impliedly authorised to do 
so by its memorandum and articles of association. A 
corporate body is a “ person within the meaning of the 
CJornpanies Acts.( 5 f) Where no such authority exists it 
cannot acquire shares by taking them in the name of a 
nominee and obtaining from him a transfer to itself.(A) A 
company cannot purchase its own shares.(/) 

Trustee , — A trustee holding shares in a company is 
personally liable, though he has a right of indemnity 
against his cestui <pie trust.ijc) 

Spiritual Persons , — With regard to persons who may be 
members of banking companies, the trade or business of 
banking was held to be within the 57 Geo. 3, c. 99, which 
restrained spiritual persons from being occupied in any 
trade or dealing ; and in the case of Hall v. Franklpn^Q) 
this disability was held to extend to banking copartner- 
ships under 7 Geo. 4, c. 96, in which two of the partners 
happened to be clergymen. 

Contracts with banking copartnerships, however, of more 
than six persons were rendered valid, although there might 
be clergymen among the shareholders or partners, by an 
Act(m) which was shortly afterwards repealed, but was 
substantially re-enacted by the 4 Viet. c. 14, by which 
clergymen may be members, partners, or shareholders in 
these copartnerships, but cannot be directors or jnanacrers 
or take part in person in the business. But the law 

(tf) Re BarnciVs Jiankinf} Company, L. K. 3 Ch. 112 ; Roml Banh of 
India n Cane, L. R. 4 Ch. 252, 

(A) Re European Amirance Society, 48 L. J. Ch 118 

(0 Trevor y. Whitworth, 12 App. Cas. 409. See also In re Denver 
Hotel Company [1893], 1 Ch. 495; British and American Trustee Cor. 
poratiim v. Couper [1«94], A. C. 399. 

(h) Lumsden v. Buchanan, 4 Macq. II. L. 950; Ex parte Challis ; 
Be Umrersal Banking Company, VV. N. (1868), 63. 

(0 3 M. & W. 2i)9, 268. The 57 (ieo. 3, c. 99, was repealed by 1 & 2 

y ict. c. 106, 8. 1 ; but the prohibition against clergymen trading is re-enacted 
pj section 29. 

(m) 1 Viet. c. 10. 
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remains the same with regard to the disability of clergymen 
being partners in private banks. 

B.efusal to Il£(jister . — A share certificate of ovmership 
issued by a company estops the company from afterwards 
denying that the person named in the certificate is the 
owner of the shares. A. bought from B. 4,300 shares in a 
company upon the faith of a share certificate issued by the 
company, certifying that B. was the registered owner of 
4,300 specified shares in the company. A. then tendered 
to the company a transfer from B. to himself duly executed, 
together with B.’s share certificate ; but the company, 
Estoppel having recently discovered that the certificate had been 
certificate^ fraudulently obtained, refused to register the transfer: — 

Held, by the Court of Appeal (affirming the judgment of 
Stirling, J.), (1), that, although the certificate was not a 
warranty of title upon which A. could maintain an action 
at common law' against the company, it estopped the com- 
pany from disputing A.’s right to be registered. (2) That 
A.’s cause of action arose from the refusal of the company 
to perform the duty of registering a transferee who had 
show’ll wdiat the company were estopped from denying to 
be a good title. (3) That the measure of damages 
was the value of the shares at the time of the refusal to 
register. 

The directors of a company are entitled to a reasonable 
time for the consideration of every transfer before they 
register it, although not expressly empowered in that 
behalf by the articles of association. (a) 

Calls . — The deed of settlement constituting a banking 
company, and the articles of association, provide for the 
making of calls by the directors. The particular provisions 
in this respect should be strictly observed, or otherwise the 
calls may be invalid and incapable of being enforced, for 

(ft) III re Ottos Kopje Diamond Mvies [18931, 1 Ch. 618 ; 
Consolidated Com^anyi. Tomkinson [1893], A. 0. 396. See further M 
to refusal to register, post^ p. 465. 
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directors can only make calls at such times, after such 
notices and of such amounts, as are prescribed in the articles 
of association.”(i) It is a usual provision that shares can- 
not be transferred while the calls remain unpaid on the 
shares. Payment of a deposit on an application for shares, 
or an allotment is not a call. A call cannot properly be 
made until shares have been allotted.(c) A call must fix 
the time and place for paynient.((/) There is no debt in 
respect of the liability to pay a call by a going company 
until it has been actually called for.(c) Under section 16 
of the Companies Act, 1862, money due by way of calls is 
to be deemed to be in the nature of a specialty debt.(/) 
Where shares were specifically bequeathed to infants, 
and were transferred into the names of the executors of the 
will, and several years afterwards a call was made, it was 
held that it must he paid by the legatees, and not out of 
the testator’s residuary estate.(^) The question whether 
a specific legatee of shares or the residuary estate is liable 
to calls depends upon whether the calls are actually made 
before the shareholder’s death. A testatrix bequeathed 
shares in a banking company ; before her death three calls 
were authorised at stated intervals, but she died before two 
of the periods. It was held, under the circumstances and 
from the practice of the company, that the calls were not 
to be considered as really made, until a call letter had been 


(J) Per Likdley, L.J., in In. re Pyle Worhey 44 Cb. I). ."83 ; fiue also 
AiiKton'if Cme-y 24 L. T. 932 ; iShorp v. Dawes, 2 Q. 13. IJ. 2ij. When a 
liquidator has been appointed, he is the proper |>erson lo cxtrcisc* Ihe power 
of calling up the unpaid capital. In re Pyle Worlut, «upru ; Ilan ison v. 
St. Etienne Brewery Company [1893], W. N, lOS, 

(c) Croshey v. Bank oj Wales, Limited, 4 Giff. 314 ; 1) Jur. (x.S.) 595. 

(</) Re Cawley Comjmny, 42 Ch. 1). 236 ; Johnson v. Lyttle's Iron 
Agency, 6 Ch. 1). 694. 

(«) Whittaker v, Kershaw, 45 Ch. 1). 320. As to thecirciini>tonces under 
which a notice sent by post to a deceased inenjl)cr was held to be notice to 
his executors, though it did not reach then), and they did not kiiow be was 
a member of the company, see Xew Zealand Gold E.cl rartivn Company v. 
Peacock [1894], 1 Q. 13. 622. 

(/) 25 & 26 Viet. c. 89, s. 16. See Burk v. Rohson, L. It. 10 Kep 629, 
631 ; 39 L. J. Cb. 821. Priority of specialty debt-s in tlie adiniuisiration 
of aMeU of a deceased person is now abolished. Sec Judicature Act, 1875 
(88 it 39 Viet. c. 79), s. 10. 

(f) Armstrong v. Burnet, 20 BeaT. 424 : 24 L. J. Ch. 473. 
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sent te the shareholders, and as to those sent after her 
death, the specific legatee, and not the residuary legatee, 
must bear the calls.(a) 

A shareholder in a banking company, established under 
the 7 Geo. 4, c. 4G, devised his real estates and appointed 
an executor. The dividends were paid to the executor, and 
the shares continued in the name of the testator. After 
the lapse of eleven 3 ’ears, the company being in course of 
winding up the testator’s estate, including his devised 
realty, was held liable for the amount of unpaid calls.(5) 

Charging Shares . — Shares in a banking copartnership 
are shares in a public company, chargeable by a judge’s 
order, on a judgment being recovered against the pro- 
prietor of them, within the 14th section of the 1 & 2 Viet- 
c. 110 , which empowers a judge at chambers to grant an 
order charging shares in public companies, whether incor? 
porated or unincorporated, provided that no proceedings 
shall be taken to have the benefit of such charge, until 
after the expiration of six calendar months from the date 
of the order. The effect of the charge by the order is the 
same as if the judgment debtor had himself charged the 
shares,(c) for a judgment creditor cannot by his charging 
order get any more than the debtor could honestly give 
him.(i^) 

The 3 & 4 Viet. c. 82, s. 1 , enacts, that the provisions of 
the previous Act shall be deemed to extend to the interest 
of any judgment debtor, “whether in possession, remainder, 
or reversion, and whether vested or contingent,(^) as 
well in any such stocks or shares as aforesaid, as also 


(rt) Addems y. Ferick, 26 Beay. 384 ; 28 L. J. Ch. 614. 

(6) Turquand v. Kirby, L. R. 4 Eq. i23, 

(c) 1 2 Viet, c. 110, s. 14 ; per Rakke, B., Graham v. ConneU^ 19 

L. J. Ex. 362. Sec Coatvs' Cane, 47 L. J. Ch. 367 ; Re Leaveeley [1891], 
2 Ch. 1 ; Howard v. Sadler [1893], 1 Q. B. 1. 
id) Gill V. Continental Gas Company, L. R. 7 Ex. 338. 

(t^) See Cragg v. Taylor, h. R. 2 Ex. 131, as to what has been held | 
contingent interest within this enactment; and see also fi^kgr ?. Tynf^i 4 
E. & E. 897.. 
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i!I thd dividends, interest, or annual produce of such 
stock, &c.”(/) 

In an action, under 1 & 2 Viet. c. 110, s. 15, for permit- 
ting the transfer of shares after notice of a charging order 
nisi, and before the making of it absolute, it is a good 
answer to show that the judgment debtor in whose name 
the shares stood had no beneficial interest in them.(^) 

A charging order when made absolute operates as from 
the date of the order nisi, and binds the stock charged as 
from that date.(A) 

Shares may be charged by a judge’s order, under the 
1 & 2 Viet, c. 110, s, 14, with a judgment debt, although 
the deed of settlement of the company provides “ that the 
shares should not be transferable, except by the consent of 
the directors ; ” and “ that if any order or decree was 
made against any proprietor, by which his shares became 
charged, they should be forfeited to the company.” This 
appears, from a case where the company was empowered to 
sue and to be sued in the name of a public officer, under the 
7 & 8 Viet. c. 113, s. 47, and where the ('ourt of Exchequer, 
holding it to be somewhat doubtful whether the body was 
a “ public company ” within the meaning of the 1 & 2 Viet, 
c. 110, 8. 14, refused to set aside the order which bad been 
made.(^) However, the same company, the Union Bank 
of London, has since been held by Lord Cuanworth, V.C., 
to be a public company within the 1 & 2 Viet. c. 110, 
s. 14, (Ar) and it may be considered to be clear that shares 
in similarly constituted companies are chargeable w'ith 
judgment debts of the proprietors. 

(/) An order under these Acts, may be made by any Divisional Court or 
any judge (Judicature Acts, Order XLVI., r. 1), who must also for the 
future ivcognisi! equituble rights incidentally aj)|iearing. Judicature Act, 
1878 (36 &L 37 Viet. c. 66), r. 24, sub-sect. (4). 

(o') Gdl V. Conthiental Gas (oiujuaiy, L. K. 7 Ex. 332; Cnates' Case, 
S6 L. T. 617 ; Ihmard v. Sadler, ante. 

(li) Ilaly V. Barry, L. H. 3 Cb. 462 ; Brereton. v. Edwards, 21 Q. B. D. 
488» 

(0 Graham y. Connell, 19 L. J. Ex. 362 ; 1 L. M. & P. 438. 

(A) APIntyre v. Connell, 1 feim. (n.S.) 22.> ; 20 L. J. Ch. 284 ; 15 
Jur, 629 ; see KickoU v, Ro9ewarnc. 6 C. B, (N.sO 480. See ‘‘Lindley on 
Companies,*' p. 462. 
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Hence sh<ares in all copartnerships, formed under the 
7 Geo. 4, c. 46, are chargeable ; for the 7 & 8 Yict. 
c. 113, s. 47, which is still in force, (a) directs all judg- 
ments, orders, and decrees to be enforced in like manner 
as is provided with respect to such companies carrying on 
business beyond sixty-five miles from London, and the 
shares of companies carrying on business within sixty-five 
miles from London having been decided to be chargeable, it 
is evident the others are so also ; or, in other words, all 
shares in these copartnerships are chargeable. The regis- 
tration of banking companies under the Companies Act, 
1862, constitutes them as well public as incorporated 
companies, and consequently the shares of the proprietors 
will be chargeable under the 1 & 2 Viet. c. 110, s. 14, and 
3 & 4 Viet. c. 82, s. !.(/») 

(rt) 25 & 26 Viet. c. 89, s. 205, Third Schedule, 2nd Part. 

(i^) As to the law relating to shares deposited with a banker by way of 
equitable mortgage, see antc^ p. 149. 
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CHAPTER L. 

DIRECTORS. 

Appointment.—UxidiQv the Companies Act, 1862, the 
number of directors and the names of the first directors 
shall be determined by the subscribers of the memorandum 
of association. (c) There must be a majority of such sub- 
scribers to determine who are to be directors of the com- 
pany, and if directors have been appointed at a meeting 
consisting of a minority only, the appointment is invalid.((f) 
A company may in general meeting increase or reduce the 
number of directors, and may also determine in what 
rotation such increased or reduced number is to go out of 
ofl3ce.(^) 

Nature of Office . — The directors of a public company 
are its “ managing partners ”(/) to whom is delegated the 
duty of managing its general affairs, a duty they must 
perform with fidelity and reasonable di]igence.(</) “ They 
certainly are not trustees in the sense of those words as 
used with reference to an instrument of trust, such as a 


(c) 25 & 26 Viet. c. 89. Table A. ,art. 52 ; John Morley Buildinq 
Company v. Bap'as [1891], 2 Ch. 393. An army oflficer on full pay 
cannot act as director in the absence of «peciul leave (War Office Regu- 
lations, 1891), nor a civil servant (Orders in Council, 21st March and 
16th August, 1890), nor, as previously stated, a clergyman, see ante. 
p. 441, and see further as to disqualification, Table A., art. 57. 

((f) See London and Southern Counties Freehold Land Company^ 31 
Ch. D. 223 ; York Tramways Comjfany v. Willotcs, 8 Q. B, D. 685 • 
Johanneaherg Hotel Company ^891], 2 Ch. 386. As to the necessary 
notice ot meeting, see John Morley Company v. Barraa^ supra, and as to 
^jouroment of meeting, see Table A., art. 62 ; Fx parte Kennedv. 44 
Ch. D. 482. 

(jb) Table A., art. 63. 

(/) Per J£68EL, M.R.. in Imperial Hydropathic Hotel Company, 31 
W. R. 330 ; Municipal Freehold Land Company v. PolUngton, 63 L. T. 
240 ; Re Forest of Bean Coal Company, 10 Ch. D. 462. 

(^) Cha/ritable Corporation v. Sutton, 2 Atk. 405. 
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marriage settlement or will,”(a) but are only “quad 

trustees,”(i) or, as they have been called, “commercial 
triistees.”(c) 

Upon the formation of a company promotion money had 
been improperly paid, of which B. was cognizant though 
not a party thereto. B. subsequently became a director, 
but took no steps to recover the money for the company! 

The company was then being wound up. On a summons 
issued by the liquidator to make B. liable under the above 
circumstances It was held, that B. was not liable for 

wilful default, or for misfeasance, under section 165 of 
the Companies Act, 1862 . 

am quite clear,” said Jbssel, M.R., “about this 
case. One must be very careful in administering the 
law of joint stock companies, not to press so hardly on 
honest directors, as to make them liable for these con- 
structive defaults, the only effect of which would be to 
deter all men of any property, and, perhaps, all men who 
ha\e any character to lose, from becoming directors of 
companies at all. On the one hand, I think the Court 
should do its utmost to bring fraudulent directors to account^ 
and, on the other hand, should also do its best to allow 
honest men to act reasonably as directors. Wilful default 
no doubt includes the case of a trustee neglecting to 
sue, though he might by suing earlier have recovered a 
trust fund, — in that case he is made liable for want of due 
diligence in his trust. But I think directors are not 
liable on the same principle. Directors have sometimes 
been called trustees, or commercial trustees, and some- 
times they have been called managing partners : it does 
not m:itter much what you call them, so long as you 
understand what their true position is, which is that they 
are really commercial men managing a trading concern 
for the benefit of themselves and of all the other share- 

(rt) Per Kay, J., in In re Faure Electric Light Accumuldtor GffH' 
pony, 40 Oh. I). 150 ; see also Smith r. Anderson, 16 Ch. D. 276. 

(/>) Fliterrft's Case, 21 Ch. D. 534. 

(<?) Per Jessel, M.U., in Re Forest of Dean Coal Company, ante. 
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holders in it. They are bound, no doubt, to use reasonable 
diligence having regard to their position, though probably 
an ordinary director, who only attends at the board 
occasionally, cannot be expected to devote as much time 
and attention to the business, as the solo managing 
partner of an ordinary partnership, but they are bound 
to use fair and reasonable diligence in the manacre- 
ment of their company’s affairs, and to act honestly. But 
where without fraud and without dishonesty they haA'e 
omitted to get in a debt due to the company by not 
suing within time, or because the man was solvent at one 
moment and became insolvent at another, I am of opinion 
that it by no means follows as a matter of course, as it 
might in the case of ordinary trustees of trust funds or of 
a trust debt, that they are to be made liable. Traders 
have a discretion as to whether they shall sue their 
customers, a discretion which is not vested in the trustees 
of a debt under a settlement. In fact, the customers of a 
trading partnership are very often allowed time, because 
the partners may think that, if they do not allow them 
time, they will drive the customers into bankruj)tcy and 
so suffer a greater loss than by giving them time ; indeed, 
they not only very often give them time, but they lend 
them money or sell them goods in the hope that better 
times may come and enable them to pay their debts. 
Again, it may very often be most injurious to the trading 
concern to sue some of their debtors after the first few 
losses, because driving some of their debtors into bank- 
ruptcy might be very injurious to the trade, more so, in 
fact, than the chance of suffering a loss by letting them 
go on without taking action against them. 8uch a case 
as this has, in my opinion, no direct relation to the rule 
which makes it incumbent upon a trustee to sue a debtor 
at once under pain of having the liability for the debt 
afterwards thrown upon him, on the ground that if he had 
sued he could have got the money. On the other hand, 
as we know, a debtor must be presumed to be solvent 
0 . 2 « 
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unless the trustee can show he was insolvent. But in 
my opinion no such liability attaches to directors of joint 
stock companies. They must, as ordinary managing 
partners of a trading concern, be allowed a discretion, 
and not be too much interfered with by the Court, or 
have inquiries made by the Court as to whether the 
debtor could have paid at a particular moment a larger or 
a smaller amount if he had been sued.'’(a) 

Qualification.— It is frequently prescribed in the articles 
of association of a company that the taking of a minimum 
number of shares shall be necessary to entitle a person to 
hold the office of director ; and questions frequently arise 
as to how far the acceptance of such an office amounts to 
evidence of an agreement to take shares under section 23 
of the Companies Act, 1862. 

AA here a person has accepted the office of director of a 
company, and has acted as such, there ought to be inferred 
an agreement between him and the company, on his part 
that he will serve the company on the terms as to qualifica- 
tion and otherwise contained in the articles of association, 
and on the part of the company that he shall receive the 
remuneration and benefits provided by the artic^s for the 
directors. Whether, therefore, a person under such circum- 
stances can be said to have agreed to take the necessary 
qualification shares will depend upon the wording of the 
articles. The two following cases will illustrate this. 
The articles of association of a company provided that the 
qualification of a director should be the holding of shares 
of the nominal amount of 1,000/., that a first director might 
act before acquiring his qualification, but should in any 
case acquire it within one month from his appointment, 
and, unless he should do so, he should he deemed to have 
agreed to take the said shares from the company, and the 
same should be forthwith allotted to him accordingly. 
Sir H. I. signed both the memorandum and articles of 

(a) In re Forest of Fean Coal Mining Company^ 10 Ch. D. 460, 461. 
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association for one share. He was appointed one of the 
first directors, and acted as such for more than a year ; 
but he never applied tor any shares, nor were any ever 
allotted to him, and he was never reoistered as a member 
of the company. There were at all times down to the 
■winding up of the company sufficient sliares to enable an 
allotment of shares to the amount of his qualification 
to be made to him : — Held, by the Court of Appeal 
(affirming the judgment of Stikling, J.), that Sir H. I. 
had, under the circumstances, agreed with the company 
to take, and that the company had agreed to allot to 
him, the shares which constituted his qualification as a 
director, and, accordingly, that he was liable to be settled 
upon the list of contributories in respect of that number of 
shares.(6) 

It will be noticed that in this case the articles had 
been signed, but this fact, though not unimportant, is not 
essential. 

By the articles of association of a limited company it 
was provided that the qualification of a director should be 
the holding of 250 shares at least, that he might act before 
acquiring his qualification, hut that, h/s ofjice should he 
vacated if lie did not anjuire it within three months after 
his election. J,, wlio had subscribed the memorandum 
of association for ten sliares, was elected a director, ac- 
cepted the office, and attended meetings of the directors 
for more than three montlis from liis (‘lection, but never 
applied for, nor had allotted to him, any other sliares than 
his original ten. In tlu* winding up of the company the 
vice-warden of the Stannaries held that J. must be on the 
list of contributories for 250 shares : — Held, on appeal, 
that the acceptance of tlui office of director and the con- 
tinuing to act after the time by whicli the qualification 
ought to have been acquired, did not amount to a contract 
by J. to take the additional shares requisite for his quali- 


(6) In re Anglo-Aufttrian Vi'inting and Puhlixhing Union f 18921 

2Ch. 168. 

G. 2 G 2 
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fication, and that he must be upon the list for ten shares 
only.(a) 


Poxcers and Anthority .—The authority of directors is 
defined by the deed of settlement or articles of association, 
and they can have no powers by implication, except such 
as are incident to, or can be inferred from, the powers so 
given them.(/*) Directors have, primd fade, all such 
powers as are necessary to enable them to carry on the 
business of the companv.(c) 

A company is liable for all acts done by its directors, even 
though unauthorised by it, provided sueli acts are within 
the apparent authority of the directors and not ultra vires 
the company.(d) All persons dealing with a company 
must ascertain the limitations imposed by the deed of 
settlement, statute, or articles of association, but they are 
not bound to draw any but direct or obvious inferences 
from the provisions they find there, nor is there any 
obligation cast upon them to see that such directors have 
been properly appointed, or that they have acted exactly in 
accordance with tlie manner prescribed therein, (e) Such 
persons are entitled to presume omnia rite acta.(J) 


(a) In, re_ meal BuUcr Consnh, 38 Ch. D. 42 ; see farther In re 

Company [1894], 2 Ch. 403 ; In, re Issue Company 

Lio5^r>j, I ( n, 226* 

{h) \Iahmnfy East Ilolyford Ifinhig Company,!.. R. 7 H. L. 869 ; 
Ernest y . Iticholh (S W. L. C. 419; Oakhnnk Oil Company y. Crum, % 
App Las jl : of Australasia v. lireillut, 6 Moore P. C. 190; 

Royal JlrftinhBaftk \\ Turqnand, 6 E. ic B 332 

(f?) V Cork RaiUcay Company, 23 Ch. D. 665 ; Re 

El'jui^ible Ftre Assurance Company, bxi L. T. 36; CartmelVs 
Lose, L. li 9 Ch. 697. At a meeting of the board, directors can transact 
nsines.s otl^r than that specified in notice convening meeting. Za 
Compatgic Dc Mayrille v. Whiteley [1896J, 1 Ch. 788. 

(rf) liichv y.AHhhurtj Eailway (ompany, L. R. 9 p:x. 227. 
c A Zivdhh lianlt v. Turguand, supra ; Mahony v. East Holy’ 

XT (ompany, supra ; Ernest v. Mcholls, supra ; Royal Bank 

oflndtns Casc,^. R. 4 Ch, 262. See further In re Hampshire Land 
Compiny [1896], 2 Ch. 743. 

C.O -f/t rc County Life Assurance Company, L. R. 5 Ch. 288; 
Howard V. Patent Ivory Company, 38 Ch. D. 156. The articles of 
a compiny made three directors a quorum. Tw^o directors only were 
present at a meeling where the seal of the company wa.s affixed by the 
secretary to a mortgage deed. Held, that it was not the duty of mort- 
^gor.s to enquire whether the secretary was duly authorised to affix 
seal, and that it must be taken that the deed was duly executed. 
County of Gloucester Bank t. Rudry Merthyr Colliery Ckanpany 
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In the case of a contract made by the directors of a 
company the onus of proving that they made it with the 
authority of the company is upon the person seeking to 
enforce it.(p') 

Directors can only make calls at such times, after such Calls, 
notices and of such amounts as are prescribed in the articles 
of association.(A) 

A company is also liable for the torts of its directors Torts, 
committed by them when acting within the scope of their 
authority ; and there is no difference in this respect 
between fraud, (^) even though it include forgery, (/:) and 
any other wrong ; but before a company can be made so 
liable it must be shown that the directors were acting on 
behalf of the company, and not merely to further their own 
private ends.(D A director of a company is not liable for 
the fraud of his co-directors unless he has expressly or 
impliedly authorised its commission. (m) 

A company not otherwise liable for an act of its directors 
may become so by ratification, but if the act is ultra vires 
the company it cannot be ratified even with the assent of 
the 8hareholders.(n) 

Contracts under Comimnies Acts , — Banking companies 
incorporated under the Act of 18G2, whether as limited or 
as unlimited companies, were legally bound only by con- 
tracts made by deed under their common seal.(o) But 

0?) ItidhyY, Plymouth Jiahing Company, 2 Ex. 711. 

(ji) Rg Pyle Works, 44 Ch. D. 58S. 

(i) Machay v. Commercial Bank of Brvimoich, L. R. 6 P. C. 

394 ; Barwick v. English Joint Stork Bank. L. R. 2 Ex, 265; Wvit v 
Bell, .3 Ex. I). 2S8 ; XirhoU' Cnsr, 3 Dc G. A 437. 

(A) Shaw V. Port Philip Gold Mining Company, 13 Q. B, I), 10.3, 

(1) British Mutual Banking Company v. Charnwond Eonst Ituilway 
Company, 18 Q. B. U. 717. A banking' <-(jmpiinj is not liable for niisrepre- 
sentation respecting a cuBtomer'a credit signed by its manager. See post 
p. 469. ’ 

(w) Cargill v. Bovrr, 10 Ch. I), 502; 47 L. J. Ch. 649 ; Land Credit 
Company of Ireland v. Lord Ft rmoy, I,. R. 5 Ch. 772 ; Be Denham 25 
Ch. D. 752. 

(w) Ashbury Railway Company v. Riche, L. R. 7 H. L. 681 ; Irviner. 

Union Bank of Australia, 2 App. Cas. 374. 

(o) MoArdly t. Irish Iodine Company, 16 Ir. C, L. Rep. 146. 


454 


DIRECTORS. 


since the Companies Act, 1867, (a) s. 37 (1), any contract 
which, if made between private persons, would be by law 
required to be in writing, and if made according to English 
law to be under seal, may be made on behalf of the 
company, in writing under the common seal of the 
company, and such contract may be in the same manner 
varied or discharged ; (2.) any contract which, if made 
between private persons, would be by law required to be in 
writing and signed by the parties to be charged therewith, 
may be made on behalf of the company in writing, signed 
by any person acting under the express or implied autho- 
rity of the company, and such contract may be varied or 
discharged ; (3.) any contract which, if made between 
private parties, would by law be valid, although made by 
parol only, and not reduced into writing may be made by 
parol on behalf of tbe company by any person acting 
under the express or implied authority of the company, 
and such contract may, in the same way, be varied or 
discharged. And all contracts made according to the above 
provisions will be effectual in law, and be binding upon the 
company and their successors, and all other parties thereto, 
their heirs, executors or administrators, as the case may 
be. An agreement entered into before a company comes 
into existence cannot be ratified.(i) 

Bills and Notes . — Bills and notes drawn by directors on 
behalf of a company should appear on the face of them to 
be drawn on its behalf, for if there is nothing on the 
note or bill itself to exclude their personal liability they 
will be held liable. The fact that the company’s seal 
has been affixed is not sufficient to exclude their personal 
liability,(c) 

By the Companies Act, 1862, s. 42, directors of a 

(«) 30 & 31 Viet. c. 131 j Beer y. London and ParU' Hotel Company, 
L. R. 20 Eq. 412, 

(d) In re Horthnmherland Avenue Hotel Company, 33 Ch. D. 16 > 
Howard y. Patent Ivory Company, 38 Ch. D. 163. 

(c) Button Y. Marsh, L, R. 6 Q. B, 361 ; Courtauld y. Sanders^ 15 

R. 9 ; see ?ite, pp. 27, 28, 303. 
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limited company are liable to a penalty of 50^., if they sign 
or authorise to be signed on behalf of such company bills of 
exchange, promissory notes, &c., wherein its name is not 
mentioned as in the manner prescribed in the Act.((^) 

Notice affecting Knowledge of a particular 

fact relating to the accounts by one director of a banking 
compan}'-, is not notice to the company, where that director 
has no voice in the management of the accounts, and the 
money transactions of the company are conducted exclu- 
sively by a manager under three directors, of whom the 
director possessing the knowledge is not oue.(^*) But where 
one of the directors is clad with authority to act on behalf 
of the company, notice of matters coming within the scope 
of that authority is notice to the company. ( /’) 

Purchase of Shares. — It is not competent for a company 
formed under the Act of 1802 to purchase its own shares 
even when it is authorised by its articles to do so.(^) 

Approval of Transfer. — Where articles of association 
prescribe that the company may decline to register any 
transfer of shares whilst a .shareholder is indebted to the 
company, or unless the transferee is approved of by the 
directors, the directors are not warranted in arbitrarily 
refusing to register the transfer, if the shareholder is not 
in point of fact indebted to the company, (/i) 

A power in the articles of association of a bank to 
decline to register any transfer of shares unless the transfer 

((Z) 26 26 Viet. c. 89,8. 42 ; Athins v. Wardle^ 58 L. J. Q. B. 377, 

\e) In, re Carew, .31 Beav. 39. 

(/) British and American Telegraph Company v. Albion Banh L. R. 
7. Ex. 119 ; 41 L. J. Ex. 67 ; Ex parte Agra Bank, L, R. .3 Cb. Soo’. 

ig) Trevor r. Whitworth, 12 App. Cos. 409; Hope v. International 
FiTtanoial Society, 4 Ch. D. 327. 

(A) Slee V. International Bank, 17 L. T. 42.5 ; In re Stranton, Iron 
Company, h. R. 16 Eq. 659 ; Ex parte Peniwy, L. R. 8 Cb. 446 ; Moffatt 
V. Farquhar, 7 Cb. D. 691 ; 47 J.. J. Ch. 355 ; Poole v. Middleton, 29 
Bear. 646 ; Robinson v. Chartered Bank, L. R, 1 Ecj. .32; Pender 7. 
lAtski/ngton, 6 Ch. D. 70; 46 L. J. Cb, 317 ; Re Cawdley, 42 Ch. D. 209 • 
Murray v. Busk, L. R. 6 H. L. 71 ; Weston's Case, L. R. 4 Cb. 20. See 
ftlao cases cited on p. 442, ante. 
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is approved of is not to be arbitrarily exercised. The 

board in such case is to exercise its discretion in a reasonable 
manner.(a) 

A deed of settlement of a banking copartnership declared 
that no transfer of shares should be permitted, except upon 
notice to the directors, and, on the consent of a board of 
directors, such consent being signified by a certificate in 
writing signed by three directors, at the least ; if such 
consent were refused, the sliareholder might require the 
directors to buy his shares at the market price of the day. 
After a consent given, the name of the transferee was 
entered in the share register book, and the entry there was 
conclusive against him. 

A shareholder proceeded to transfer his shares to 
different persons, and sent the proper notices to the 
directors ; received back consents signed by three directors ; 
and completed the transfers ; the transferees’ names were 
entered in the share register book ; and, in the return 
made to the Inland Revenue, his name was omitted from 
the list of shareholders, and inserted in the list of those 
who had ceased to be shareholders. The transferees’ after- 
wards received the regular notices of meetings of share- 
holders. The directoi*s, subsequently, sought to impeach 
these transfers, on the ground of the notices never having 
been submitted to a board of directors, nor the consents 
given by a board of directors, as required by the deed, 
hut that the consents had been signed by the managing 
director, and then signed by two other directors. This 
appeared to have been the mode of transacting this 
description of business ever since the formation of the 
company. The House of Lords decided, that the directors 
could not set up their own want of observance of the 
formalities required by the deed, as a ground on which 
to fix him with liability as continuing to be a shareholder, 
but that they were bound by their course of dealing.(5) 

(a) See note (A), atUe, p. 456. 

\li) Bargate v. Shortridge^ 5 H. L. Cas. 297. 
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Directors are not liable for an error of judgment in 
approving a transfer provided they have acted bond fide,{c) 

Directors who wantonly or for a corrupt reason refuse 
consent to a transfer may be compelled to do so by 
Tn(i7id(i7Yius.(d^ But in the absence ot corrupt or capricious 
conduct on their part the Court will not interfere.(^') 

Borrowing by Directors. — Directors of a trading com- 
pany have implied authority to borrow money to a reason- 
able amount for the purposes and necessities of the 
company,(/) and for this purpose may make an equitable 
mortgage by deposit of title deeds. (^) The overdrawing 
by a company of its banking account on the security of 
an equitable mortgage amounts to a borrowing.(/i) 

Forfeiture of Shares. — A power to forfeit shares must 
be expressly conferred by the deed of settlement or articles 
of association ; it cannot be implied or inferred, (/) and 
the power to forfeit where it exists must be construed 

strictly.(X:) 

Where a person has once become a member of a com- 
pany his membership can only be put an end to in the 
manner authorised by the constitution of the company, 
and its directors cannot release him or suffer him to 
withdraw in any other way.(Z) And where there is a 
power to forfeit shares directors must exercise it for the 

(c) Re Faure Electric Comitantj^ 40 Cb. D. 141. 

(/) Ex parte Penney, L. K. 8 Ch. 446 ; Ex parte Ilodyton, 65 L. T. 
245 . 

(e) Ibid, Directora are not bound to etate grounds for refusal if acting 
bond fide. In re Coalport China Company [1895], 2 Ch. 404. 

(/■) Ex parte Pitman, 12 Ch. D. 707 : General AnctUm Estate Com- 
pany ?. finiith [1891], 3 Ch. 432. 

{a) Patent Ale Company, L. R. 6 ('h. 83; Re Clouyh, 31 Ch. 1). 324. 

(A) Looher v. Wriglcy, 9 Q. B. I). 397 ; Brooks v. Blackburn Bcnejit 
Society, 9 App. Cas. 865 ; see further us to borrowinur Iv comuauv. 
arUe,p.m. ‘ 

(?) Clarke v. Ifart, 0 H. L. C. 633 ; Hope t. l/iB;rnaHonal Financial 
Society, 4 Ch. D. 327 ; 46 L. J. Ch. 200 j Fletchers Cage, 37 L. J. Ch. 
49 } Trerur v. H'kitworth, 12 App. Com. 409. 

(A) See Clarke v. Hart, supra ; Johnson t. LytUe's Iron Agency, 5 
Cb. D. 607 ; Jackson y, Northampton Street Tramways Company, 

!#• T. 526. 

(0 Spackman v. Etane, L. R. 3 H. L. 233. 
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good and benefit of the company and not for the share- 
holder ; and they are guilty of a fraud upon the share- 
holders if a collusive forfeiture is made by them merely 
for the purpose of enabling the shareholder to get rid of 
his liability.(a) 


Surrender of Shares . — A company may give itself power 
to accept surrenders of shares — a surrender having prac- 
tically the same effect as a forfeiture ; the main difference 
being that the former is a proceeding taken with the 
assent of the shareholder and the latter without it. But, 
as has been previously stated, a company cannot purchase 
its own shares, and, consequently, a surrender of shares to 
a company, the consideration for such surrender being a 
payment out of the funds of the company, is ultra vires; 
for such a transaction is a sale to the company and open to 
the same objections as a sale.(5) 

It would seem, however, that there is nothing to prevent 
a company accepting a surrender of old shares in exchange 
for new preferential shares if the transaction is a bond 
fide one.(c) 

The validity of each case of surrender of shares must 
be decided upon its own merits.(d) Where directors are 
authorised by the articles of the company to accept sur- 
renders of shares they must in so doing act solely for the 
benefit of the company.(^) 


Paying Dividends out of Profits . — The payment of 
dividends derived from other sources than the profits of 
the company is a breach of trust on the part of the 
directors : for dividends are supposed to be paid out of 
the profits only, and when directors order a dividend to 


(a) Stanhope's Case, L. R. 1 Ch. 169 ; Spachman 7. Evans, ante; Ik 
parte Trading Company, 12 Ch. D. 201. 

(V) See Ih'evor v. WhitwoHh, 12 App. Cas. 409 ; in which the abOTe 
subject is fully discussed. 

(c) Teasdale's Case, L. R. 9 Ch. 64 ; Trevor 7. Whitworth, supra, 

(<f) Per Lord HebsCHELL, id Trevor 7. WhUworthi 
(c) Snell's Case, L. R. 6 Ch. 22 ; Campbell's Case, 42 L. J. Ch. 605 j 
EanielVs Case, 22 Bea7. 43. 
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any given amount, they, without expressly saying so, yet, 
impliedly, do declare to the world that the company has 
made profits which justify such a dividend. In such a case 
they become liable jointly and severally, as on a breach of 
trust, to make good the amount of such payment with 
interest at 4 per cent., nor can they set off any money due 
from the company to them against the amounts they are 
■ordered to replace.(/) 

Secret Profits . — It is a well settled principle of law that 
an agent cannot, unless with the knowledge and consent 
of his principal, make any profit out of his agency. This 
rule applies as between a director of a company and its 
shareholders. It is, therefore, not permissible for directors 
to make use of their position for the purpose of securing 
to themselves any kind of profit beyond their lawful 
remimeration, and the company has a right to recover 

ig) So, 

a director must not receive presents of shares from a 
vendor or promoter, and if he does, he receives them to 
the use of the compaDy.(/i) So, it has been held that 
directors cannot pay themselves for their services or make 
presents to themselves, out of the company’s assets, unless 
authorised to do so by the instrument regulating the 
company or by the shareholders at a properly convened 
meeting.( 2 ) 

Directors issuing Shares at a Discount . — It is not com- 
petent for directors to issue shares at a discount, so as to 
make the holder liable for less than their full amount. 
Where directors bond fide agreed, in consideration of a 
stipulated service, to allot shares at a discount and the 

Co Leedg Eatate Company v. Sht-pherd^ 80 Ch. 1>. 788 ; 57 L. J. Ch. 
40 ; Flitcro/Vt Cage, 21 Ch. I). 6iy ; In re Oxford JJcnejit BuUding 
Society, 36 Ch. D. 602; Pelly'g Cose, 21 Ch. D. 402. 

(^) Hay'g Cate, L. K. 10 Ch. 698 ; Archer g Oiae [1892], 1 Ch. 322 | 
Phoivhatc Sewage Company v. JIartmont, 6 Ch. 1). 394 Parker 
MclLnna, L, R. 10 Ck 96. 

(A) McKay'a Cage, 2 Ch. D. 1 ; He Carriage Co-opcratire Agsociation, 
27 Ch. D. 322. 

(<) In re George Newman and Compong [1895], 1 Ch. 674. 
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allottee having subsequently received certificates of fully 
paid-up shares, paid to the company the par value less 10 
per cent, discount, and subsequently sold the same to lond 
fide purchasers at a profit. It was held, that the directors 
were answerable to the company for the discount allowed. 
But that they were not liable beyond the discount, there 
being no proof of fraud against the company, or of further 
resulting damage to it from the transaction : — It would 
seem that such further resulting damage could not have 
exceeded the difference between the price paid by the 
allottee and the presumable value of the shares at the 
date of the agreement, if it and the transactions founded 
thereon had never taken place.(a) 

Liahility under Winding-up Act^ 1890.(ft) — Where in 
the course of the winding up of a company under the 
Companies Acts it appears that [any person who has taken 
part in the formation or promotion of the company, or] 
any past or present director, manager, liquidator, or other 
officer of the company, has misapplied or retained or 
become liable or accountable for any moneys or property 
of the company, or been guilty of any misfeasance or 
breach of trust in relation to the company, the Court may, 
on the application of the official receiver, or the liquidator 
of the company, or of any creditor or contributory of the 
company, examine into the conduct of such [promoter], 
director, manager, liquidator, or other officer of the com- 
pany, and compel him to repay any moneys [or restore any 
property] so misapplied or retained, or for which he has 
become liable or accountable, together with interest after 
such rate as the Court thinks just, or to contribute such 
sums of money to the assets of the company by way of 
compensation in respect of such misapplication, retainer, 
misfeasance, or breach of trust, as the Court thinks just. 

[The provisions of this section shall apply in the winding 

(a) Hirsche v. Sims [1894], A. C. 654. 

(&) 63 & 54 Viet. c. 63, s. 10, substantially re-enacting section 166 of the 
Companies Act, 1862, with the addition of the words in brackets. 
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■np of any company under the Companies Acts, whether 
the same is being wound up by or subject to the super- 
vision of the Court or is being wound up voluntarily, and 
whether the winding up commenced before or after the 
passing of this Act, and] notwithstanding that the offence 
is one for which the offender may be criminally re- 

sponsible.((;) 


LiaUlity under Directors’ Act, 1890.(d)— Where after the 
passing of this Act a prospectus or notice invites persons 
to subscribe for shares in, or debentures, or debenture 
stock of, a company, every person who is a director of 
the company at the time of the issue of the prospectus or 
notice, and every person who having authorised(e) such 
naming of him is named in the prospectus or notice as a 
director of the company, or as having agreed to become 
a director of the company, either immediately or after an 
interval of time, and every pronioter(/) of the company, and 


(r) It was held under section 165 of the Act of 1862, that the applicant 
mnst Bhow nu,,feaBance as a faet and that the breach of duty has Sted 

ttts a direct pccunia^ 

App cVb 652 '"sTr 1 Untinch v.'ftvia, 12 

App. bo 2 , 57 L. J Ch. r).>2 ; see also ArHur's Coxv [18021 1 Ch 

to an officer of the compaiy under 
ton I6o : Bd! National Hanli, L. K. 10 Eq. 208 ; Ih' Gnin-al Prondrnt 

‘he executor of a ckcS 
director. Re British Ounrdtan Life Axaurancr Comptny 14 Ch D 

33o ; nor IS the solicitor of the company : Oartrr'jt CaJr, 'A] Ch I) 496 • 

but a hqiiida^r may be prweeded af^ainHt under the section TPe A/tm-i 
and ToTidu Companv, 6 ‘‘Tittim'* u 19 ^ jAynii 

KtTUjffton Cotton Company, No. 2, [18901 2 Ch 279 ^In 
held that .»ec.io„ ,0 of the" Ac. of'lS.doee ^o't .o"a “ ! hTe“ 
actions will lie by the company for recovery of Hnmn'^Aa K.,f ♦ a i 

^.hreache, of duty hy oflic'’erB,"the di^rcTu^eqtnTe^: ’wl 
miBapphcatlon of the company’s assets for which they could L made 
wsponsihle by an action at law or in ennitv See fnrthL ^ ^ 

Re ^ndm General Bank [189.5], 2 Ch. 166 and 67.3. A director may 

^nwany [ *o94J, 1 Ch. 616 , see also the same case as to the aDnllcarion 
of the Statute or Limitarionn to directoi^ guilty of mUfea^&nrp— 

now the same protection that the Trustee Act, ^1888, gives to trusteed ^For 

been held ’to amo^t to m 

See In re Whittey and Company, 32 Ch. D. 337 ; 65 L. J. Ch. 

(/) See Bub-aection (2) of section 3 of the Act. 
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every person who has authorised the issue of the pros- 
pectus or notice shall be liable to pay compensation to all 
persons w’ho shall subscribe for any shares, debentures, or 
debenture stock on the faith of such prospectus or notice, 
for the loss or damage they may have sustained by reason 
of any untrue statement in the prospectus or notice, or in 
any report or memorandum appearing on the face thereof, 
or by reference incorporated therein, or issued therewith, 
unless it is proved — 

(a.) With respect to every such untrue statement not 
purporting to be made on the authority of an 
expert or of a public official document or state- 
ment, that he had reasonable ground to believe, 
and did up to the time of the allotment of the 
shares, debentures, or debenture stock, as the 
case may be, believe that the statement was 
true; and 


(b.) With respect to every such untrue statement pur- 
porting to be a statement by or contained in 
what purports to be a copy of, or extract from, a 
report or valuation of an engineer, valuer, ac- 
countant, or other expert, that it fairly repre- 
sented the statement made by such engineer, 
valuer, accountant, or other expert, or was a 
correct and fair copy of, or extract from, the 
report or valuation : Provided always, that, not- 
withstanding that such untrue statement fairly 
represented the statement made by such en- 
gineer, valuer, accountant, or other expert, or 
was a correct and fair copy of an extract from 
the report or valuation, such director, person 
named, promoter, or other person, who autho- 
rised the issue of the prospectus or notice as 
aforesaid, shall be liable to pay compensation as 
aforesaid, if it be proved that he had no reason- 
able ground to believe that the person making 
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the statement, report, or valuation was competent 
to make it ; and 

(c.) With respect to every such untrue statement, pur- 
porting to be a statement made by an official 
person or contained in what purports to be a 
copy of, or extract from, a public official docu- 
ment, that it was a correct and fair represen- 
tation of such statement or copy of, or extract 
from, such document ; 

or unless it is proved that having consented to become a 
director of the company he withdrew his consent before 
the issue of the prospectus or notice, and that the pro- 
spectus or notice was issued without his authority or 
consent, and that on becoming aware of its issue he 
forthwith gave reasonable public notice that it was so 
issued without his knowledge or consent, or that after the 
issue of such prospectus or notice and before allotment 
thereunder, on becoming aware of any untrue statement 
therein, withdrew his consent thereto, and caused reason- 
able public notice of such withdrawal, and of the reason 
therefor, to be given. (a) 

(a) Section 4 provides for the indemnification of a person whose name 
has been improperly inserted as a director, and section 5 deals with the 
right of contribution of a director against his co-directors. As to fraudu- 
lent prospectus, see Manson’s “Law of Trading Companies,” p. 6o. 
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CHAPTER LI. 

MANAGER. 

Banking copartnerships and companies, where their busi- 
ness is extensive, or branches are established, appoint 
managers. In deeds of settlement of joint stock banks 
formed under the 7 & 8 Viet. c. 113, a specific provision 
as to the appointment of a manager, or other officer to 
perform the duties of manager, was necessary, (a) That 
statute required the manager to make out, verify, and 
- deliver to the Stamp Office, the annual returns of the title 
of the company, the names and places of abode of the 
members, directors, and manager, and the names and 
places of the local banks established by the principal 
bank.(6) Legal proceedings and notices might be served 
upon him,(c) The duties imposed by this statute upon 
managers of joint stock banks formed under its provisions 
and still in operation must be continued to be discharged 
by them. The subsequent Acts regulating the formation 
of banking companies do not specifically require the 
appointment of managers. But when these companies 
appoint managers, then the penalties which the Companies 
Act of 1862 imposes upon managers of limited banking 
companies omitting or neglecting to affix the name of their 
company on the outside of its several places of business 
and branches, to sign instruments, official documents, and 
notices with the seal of the company, to publish the state- 
ments of its capital, assets, and liabilities, (f?) to notify to 
the registrar every increase of the capital of the com- 

(fl') Section 4. 

(6) Ibid. 8s. 16 — 18, ante, p. 382, 

(c) Ibid. s. 43, ante, p. 388. 

(jd) Ante, pp. 406, 407. 
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pany,(^) to keep the register of its members, (/) to make 
out and forward to the registrar the anuual list of its 
members and summary of particulars, (/') as required by 
that Act, or refusing an inspection of the register, (^) 
will be incurred by the managers. It will be their 
office to attend to the ]>roper discharge of these different 
duties. 


BiUs. — If, as has been previously stated, a person filling 
an official position inak(‘s, draws, or accepts bills or notes 
in that official capacity he is m^vertbeless liable personally 
thereupon : coiisefiuently, if a manager of a company 
accepts a bill merely adding the word “manager ” after bis 
signature he may be sued on it.(/i) To guard himself 
against this liability be must use words showing upon the 
face of the bill that he subscribes it for another, or by 
procuration of another, which are words of exclusion, (/) for 
such words as “ agent,” “ manager,” following a signature, 
are regarded merely as des’njnatio jiers(mir.{h) On the 
other hand, if a note or bill is made payable to an officer 
by his name of office, the |>roperty therein vests in the 
person who then holds that office. »So, if a note is made 
payable to the manager of a particular bank it vests in the 
person who is in fact th(‘ manager at that time.f/j 

A uiana‘»‘or inav sin? in bis own name on bills which a 
banking firm holds indorsed in blank. (/a) 

Whore a bill is drawn, accept'a!, or indorsed by a 
manager of a f>ank, with the words jxn' procuration, the 
legal effect of these words is to give an express intimation 
to every oin*, that the acceptance or iiidorsejiient was made 


(c) Anti!, p. 408, 

(/) Ante, p. 410. 

(f/) Ante, p. 412. 

(A) F,atnn v. Jtell, 5 B. Sc Aid. 34 ; Li eerjwol Bank v. Wnlher, 4 
De (J. Sc J. 21. 

(j) Hillrt of Ex«diai ){50 Act, 1882, k. 20. Courfauld v. Sa7tiler-‘<, 10 
L T (N.8.) 002; Alexander v. Sizer, L. U. 1 Ex. 102 ; Button v. Mar.-<k, 
L.’U. C Q. B. 301. 

(A) Leadhifter v. Furrow, ~i M. Sc S, 341). 

(Z) Hohertunn v. SheuHird, 1 M, Sc (i. oil. 

(^«) Lau) V. Farnell, 7 C. B. (N.S.) 282. 

2 H 


G. 
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under n specifxl or limited {inthontyj binding every one^ 
therefore, to ascertain, before he takes such a bill, that the 
indorsement is agreeable to the authority given, according 
to a ^velI-kno\vn rule respecting all such acceptances or 
indorsements. A party taking such a bill, therefore, 
^\itliout inquiry, if it turns out that the manager accepting 

or indorsing exceeded his authority, must suffer for his 
temerity.(rt) 

It is customary with many banking companies to com- 
municate, by circular to their agents and correspondents, 
the fact of the appointment of their manager, and his 

authority to sign drafts on their account, with a specimen 
of his handwritinor. 

O 

Arrest and Prosecution of Offenders , — The arrest, and 
still less the prosecution of offenders, is not within the 
ordinary routine of banking business, and, therefore, not 
within the ordinary scope of a bank manager's authority. 
Evidence accordingly must be forthcoming to show that such 
arrest or prosecution is within the scope of the duties and 
class of acts such manager is authorised to perform. That 
authority may be general, or it may be special and derived 
from the exigency of the particular occasion on which it is 
exercised. In the former ease it is enough to show com- 
monly that the agent was acting in what he did on behalf 
of the principal ; but in the latter case evidence must be 
given of a state of facts which shows that such exigency is 
present, or from which it might reasonably be supposed 
to exist. Such a presumption would probably arise in 
the instance of a manager conducting the business of a 
branch bank at a distance from the head office and the 
board of directors.(i) 

Duties and Authority . — The position of a manager, like 
that of a director,(c) is a fiduciary one as regards the 

(a) Billsof Exchange Act. 1882, s. 25. Alexander -v. Macitenzie, 6 C. B. 
766 ; Stagg v, Elliott, 12 C. B. (N.S.) 373 ; 31 L. J. C. P. 260. See 
ante, p. 303. 

(h) Bank of New Swith Wales t. Owston, 4 App. Cas. 270. 

(c) See ante, p. 459, as to secret profits of directors. 
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company, from which it follows that no secret profit may 
be made by him and that the company is entitled to 
whatever property may be so acquired by him.(r^) 

A company is liable for all the acts of its manager, 
however much those acts may be in excess of the authority 
conferred upon him : provided they come within the scope of 
his employment as srich, and provided the party dealing 
with him has no knowledge that he is exceeding his 
authority, (tf) even though such acts may be wrongful 
or even fraudulent, (/) and the fraud includes a forgery.(^) 
Nor does it seem necessary that the company should have 
derived any actual benefit from the fraud or wrong of its 
manager, (/i) though it is essential that when committing 
it the manager was acting for the company and not for 
himself and for the purpose of promoting his own private 
ends.(?) 

The articles of association should define, as carefully 
and fully as possible, the duties and powers of the manager, 
especially as regards external acts, such as the extent to 
which, and the form in which, he may bind the company 
by accepting or indorsing bills, taking up or advancing 
loans, &c. 

The situation of manager is one of high trust, but the 
trust becomes still greater, and the responsibility much 
enhanced, in the case of a local manager of a branch 

(J) General E-rchange Bfinl< v. Horner, L. R. 0 Eq. 480. 

(e) Jlayley v. Manrhc^er. li/iHiray Company, L. R. 8 0. P. 148. 
(/) Barv'ick v. English Joint iStork Jianh, L. H. 2 Ex. 2G5 ; Mnchay 
V Commercial Batik of Korn Brnimeiek, L. R. 5 P. C. 394 ; Glasier v. 
Rolls, 58 L. J. Ch. 325 ; Wdr v. Bril, 3 Ex. D. 238. 

(«) Shaw V. Port Philip Gold Minbuj Company, 13 Q. B. D. 103 ; 
Ex parte Shoolhred, 28 W. K. 339. 

(a) Swift V. Winterhothani L. R. 8 Q. B. 244, reverse*!, but on another 
point, L. R. 9 Q. B. 301. Sec British Mnivnl Banking Company y, 
Charnwood Forest Bailway Company, 18 Q. B. I). 717, in whic!) case 
Lord Esheb said : “The rule has often been expressed in the terms, that 
to bind the principal the agent must l)C acting ‘for the benefit’ of the 
principal. Thin, in my opinion, is equivalent to saying that he must ho 
acting ‘ for ’ the principal ; since if there is authority to do the act it does 
not matter if the principal is benefited by it.” 

(i) British Mutual Banking Company v. Charmoood Company, supra ; 
McGowan Dyer, L. U. 8 Q. B. 141 ; Limpm v. General Oninihus 
Company, 1 H. & C. 526. 

G. 
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establishment of the bank. For many purposes he is 
looked upon by the law and is treated as if he were the 
whole body, whom he has power to bind even by his 
tortious acts, although he may not be a partner. 

For instance, if a local manager of a branch bank gets 
into his hands the money of a customer of the bank by 
inducing the customer to consider that he is acting in the 
transaction as agent of the bank and is invested with 
authority to effect the purposes for which the customer 
confides the money to him, and then appropriates the 
money to his own purposes, the customer’s loss will fall 
upon the copartnership. To hold the bank not to be 
liable in such case would be, it has been said, to hand over 
the public to the mercy of the clerks employed by these 
banks. The principle seems to be, that the manager is a 
servant whom the bank, for the purposes of their trade, 
virtually accredit and hold out to the world as invested by 
them with general authority to act for them in the affairs 
of the branch bank, and the public has no power or means 
to discriminate what is, and what is not, in any particular 
case, within the legitimate scope of the agent’s powers or 
in accordance with the directions of his principals ; and, 
therefore, when a customer, in a matter connected with 
his relations with the branch bank, confides in the servant, 
he, in fact, trusts the masters and they are liable even for 
the fraud of the servant whom they have appointed, if 
committed in the course of his service.(a) 

It is usual for customers of a bank to make inquiries 
throush their bankers as to the commercial credit and 
solvency of persons with whom they intend to have 
monetary transactions, as a measure of precaution to them- 

(a) Thompson v. Belly 10 Exch. 11. See Pichering v. Bushy 16 
East, 38 ; Baricick v. London Joint Stock Bank, L. R. 2 Ex. 259; 
Mackay v. Commercial Bank of Nem Brunswick, L. R. 6 P. C. 394 ; 
McGowan v. Dyer, L. R. 8 Q. B. 141 ; Addie t. Western Bank cf 
Scotland, L. R. 1 H. L. Sc. 145 ; Uouldsworth y. City of Glasgow Bank, 
5 App. Cas. 317. 
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selves, and it has been held to he{U) within the scope of a 
manager’s general authority to make these inquiries and to 
afford the requisite information. But by 9 Geo. 4, c. 14, 
which is commonly called Lord Tenterden’s Act, it is 
enacted, that “ no action shall be brought whereby to 
charge any person upon or by reason of any representation 
or assurance made or given concerning or relating to the 
character, conduct, credit, ability, trade or dealings of any 
other person to the intent or purpose that such other person 
may obtain credit, money, or goods upon (s/'c in the original 
section), unless such representation or assurance be made 
in writing, signed by the party to be charged therewith,” 
and it has been decided that a bank is not responsible for a 
misrepresentation respecting a customer’s credit signed by 
its manager, such signature not being the signature of the 
party chargeable.(c) 

Any one emplo 3 ^ed in a bank under the principals to 
carry on the business of the bank, whether called secretary, 
manager, accountant, cashier, or by any other name, is a 
clerk, and if at the head of his department, is a chief clerk 
within 9 Geo. 4, c. 23, s. 7, for verifying country bank 
issues of bills and notes.(d) 

Manarjers Liahilitij to his Kmploj/ers. — Where in an 
action by a banking company against their late manager 
and cashier to recover moneys belonging to the bank, 
alleged to have been improperly’ applied, in discounting 
bills for his own advantage, for the benefit of persons and 
companies with whom he was connected, and in which he 
was interested, it appeared that such transactions %vere all 
in the ordinary course of the business of the bank, that he 
had not exceeded the power and authority with which he 
was entrusted, and that no case of bad faith could be 

(S) Swi/t V. Winti'rhiitham, L. It. 8 Q. B. 244. 

(<?) Suyift y. Jcwsburi/, 1.. U. 9 Q. B. 301. See ante, note (e), on 
pp. 376, 377. It would seem that the fact of the representation being 
fraudulent does not dispense with the necessity for it to be in writing, 
Clydesdale Bank v. Patou [1896], A. C. 381. 

(S) Reg. Y. areenland, 10 Cox. C. C. 377 ; 1 L. R. C. C. 65 ; 36 L. J. 
M. C. 37. 
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established against him, the Privy Council held that the 
action was not maintainable. (a) 

A manager who does not prepare balance sheets such as 
are required by the articles of a company showing a true 
and correct view of the company’s affairs, and who does 
not keep the proper account is liable in damages to the 
company.(/>) 

The criminal liability of managers will be mentioned in 
Chapter HII. 

{n.) Bank of Vppn' ('annda v. Bmdxhaw, 4 Moore P. C. C. (N.S.) 
406 ; L. R. 1 P. C. 479 ; and see Ward v. Greenland, 19 C.B. (N.S.) 627, 
(ft) Leedx Kdatc Company v. Shepherd, 36 Ch, D., p. S09. 



( 471 ) 


CHAPTER LII. 

PUBLIC OFFICER. 

Appointment. — TLc 7 Geo, 4, c. 46 (1826), wliich 
legalised the establishment of banking copartnerships in 
England, exceeding a radins of sixty-five miles from 
London, required them to nominate and appoint two or 
more public officers, being members and resident in 
England, and empowered them to sue and to be sued in the 
name of one of such public officers.^/) The duties which 
this Act imposes upon a public officer are the making out, 
verifying on oath, and delivering to the Inland Revenue 
Office the several annual returns in the forms prescribed, 
as pointed out in a former Chapter.(e--) These provisions 
apply only to banking companies established beyond sixty- 
five miles from London, The 3 & 4 Will. 4, c, 98, which 
enabled banking companies to establish themselves within 
sixty-five miles of London, did not confer upon them the 
power or privilege of suing or being sued in the name of a 
public officer. The 7 & 8 Viet. c. 113, s. 47, first conferred 
this power or privilege upon these banking companies, if 
established before the 6th of May, 1844, jirovided they 
made out and delivered, from time to time, to the Board 
of Inland Revenue, the returns required by the 7 Geo 4, 
c. 46, and all the provisions of such Act are to apply to the 
accounts or returns so made out and delivered by such 
companies, as if they had been originally included in the 
provisions of the 7 Geo. 4, c. 46. The Coin]>anies Act, 
1862, (/) although it repeals the 7 & 8 Viet. c. 113, 
expressly re-enacts the 47th section. The apjjointinent of 
public officers by banking companies, formed under the 

7 Geo. 4, c. 4G, 88. 4, 9. 

(e) Ante, p. 874. 

(/) 25 & 2ti Viet. c. 89, fi. 205. Third Schedule, Part II. 
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provisions of the 7 & 8 Viet. c. 113, became altogether 
unnecessary on their obtaining charters of incorporation ; 
neither are i)ublic officers required to be appointed by 
banking companies established under the Companies Act, 
1862, as on registration these companies become entitled to 
all the privileges of incorporated bodies.(a) 

The appointment of public officers, when required, is 
regulated by the terms of the deed of settlement of the 
company, and should generally be made by a deed. The 
appointment may be proved by a certified copy of the 
official return to the Inland Revenue Office, or by the 
production of the instrument appointing them, or even 
by parol evidence.(i) 

Banking copartnerships surrendering their right to issue 
their own bank notes, by agi’eement wth the Bank of 
England, do not lose the privilege of suing or being sued 
in the name of their public officer.(c) 

fictions and Suits. — In respect of banking companies 
governed by 7 Geo. 4, c. 46, all actions by or against the 
company must be brought by or against its public officer, 
and not otherwise. It is not competent for creditors to 
sue the individual members.(rf) 

In an action by a public officer, it is usual, though not 
essential, to allege, that he, at the commencement of the 
suit,(^) has been named and duly appointed one of 
the public officers of the copartnership ; but it is not 
necessary to state that he is a member of the company, or 
that ho has been duly registered,(/) or that he has been 
duly named and appointed as the nominal plaintiff on 
behalf of the copartnership,(^) 

(a) 25 & 26 Viet. c. 89, a. 18. 

(ft) Edwards v. Buchanan, 3 B. & Ad. 788. 

(f) 27 & 28 Viet. c. 32, s. 1. 

(rf) Steward v. Greaves. 10 M. & W. 721 ; Todd r. Wright, 16 L. J. 
Q. B. 311 ; Chapman v. M'dvain, 5 Exch. 61. If there is no public oflBcer 
to sue, it would seem that the company may be compelled to appoint one. 
Todd V. Wright, 16 L. J. Q. B. 311. 

(c) Esdaile v. Maclean, 15 M. & W. 277 ; MIntyre v. Miller, 13 
M. & W. 725, 

(/) Spiller V. Johnson, 6 M. & W. 570. 

(y) Christie v. Peart, 7 M. & W. 491. 
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Notwithstanding the change of name of the copartner- 
ship, and the accession of fresh pro[)rictors, the increase 
of their capital, and the addition of fresh directors, the 
public officer of the new copartnership is the proper person 
to sue on a guarantee given to the company before the 
alteration.(/i) 

The public officer may sue after the co])artncrship has 
suspended payment, and the establishment is kept open 
only for the purpose of winding ui).(/) 

So, when a warrant of attorney has been given to the 
trustees of the copartnership to secure a debt due to the 
copartnership, the judgment thereon can only be entered 
up in the name of the public officer. (Q 

So the public officer is to sue on a breach of covenant 
with trustees of the copartnership to pay calls, (Z) and, in 
general, is the only proper party to sue on all covenants in 
the deed of settlement ; although the covenants are made 
with trustees.(m) 

But a note payable to the order of a person who is 
a trustee for the company must, if unindorsed, be sued 
upon by the payee, and not by the public officer of the 
company, (ji) 

The company will not be bound by a judgment in an 
action by a person not at the time their public officer.(o) 
If a defendant, in an action purporting to be brought by a 
public officer of a company, traverses Iiis appointment 
as a public officer, and has a verdict on that issue, it is a 
good dcfence.(o) 

Both the public officers cannot sue together ; but if they 
are joined, an amendment by striking out the name of one 
win be allowed. (/)) 

(Jb) Wihf>?i T. Ci’fjrcn, 8 M. A W. r>84. 

(t) Davidnon v. Cooper, 11 M. & W. 778 ; HarrUon v. Brown, 5 De 
G. & S. 728. 

(k) Bell V. Fhlt. 12 C. B.493. 

(7) Wills V, Sutherland, 4 Kxch. 211. 

(jn) Chapman v. Miltain, 5 Exch. GI. 

(n) Dowell v. Doyle, 7 Ir, Com, Law Rep. 598. 

^o) Barnewall v. Sutkerlaud, 19 L. J. C. P. 292. See Paterson v. 
Ironside, 14 Jor. 722 n. 

Molmes v. Binney, G Scott, 346 j 4 Bing. N. C. 454. As to suing 
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Liabilities . — In an action in which a public officer sues 
on behalf of the company, interrogatories may he admin- 
istered to him, and he must answer them, (a) 

"When an action is brought against the public officer of 
a copartnership, as such, he will not be permitted to plead 
that he has become bankrupt, for he is a mere parlia- 
mentary defendant ; he represents the interests, perhaps, 
of several hundred persons, and, if he were to be allowed to 
plead such a plea, of a matter merely personal to himself, 
in bar of the action, he would confer the benefit of that 
defence on all those whom, as a matter of form, he repre- 
sents as defendants. In such a case, however, the plaintiff 
would be restrained from issuing execution against the 
defendant, or his estate. (//) Nor does attachment lie 
against him.(r) 

Accordingly, it has been held that where a deed of 
settlement provided, that if any of the public officers 
became bankrupt he should become disqualified, and his 
office should become vacant, the proper construction was 
not that the person should cease to be public officer 
absolutely, but only at the election of the company.((7) If 
bankruptcy, per se, disqualified, the company could have 
had no election. 

So, a person sued as public officer will not be allowed 
to plead that he is not public officer, together with other 
pleas going to the merits of the action. He may rely on 
that plea as his sole defence, if it is capable of proof ; but, 
as the company are the real defendants, they must rely on 
such defence as they have to the merits of the action ; 
they cannot be allowed to turn the plaintiff round on so 
mere a matter of form as whether the defendant was public 

both, 16 M. & W. 669. As to bankruptcy proceedings by public officers, 
see Bankruptcy Act, 1883, s. 148 ; Bankruptcy Rules, 1886, r. 258. 

(ff) 2I*Kcwcii Y. Bolt^ 28 L. J. E.x. 380 ; 4 H. & N. 738. See Rules 
of the Supreme Court, Ord. XXXI., r. 5 ; Berkeley r. Standard Biscownt 
Company^ 13 Ch. D. 97. 

(&) Stcicard T. Bunn^ 11 M. & W. 63. 

(r) Corpe v. Glyn, 3 B. & Ad. 801. 

(<i) Steward v. 12 M. & W, 655. 
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9fficer at tho commencement of the siiit.((’) But in an 
action by u public officer, a plea denying that the copartner- 
ship was at the commencement of the action carrying oji 
the trade or business of bankers, in addition to pleiis of 
non assumpsit and of accord and satisfaction, will be 
allowed.(/) 


Deatlif Itesip nation^ or Remoml. — The death, resignation, 
or removal of a public officer will not abate any action, 
suit, or proceeding commenced by, or on behalf of, or 
against the copartnership, but the same may be continued, 
prosecuted, and carried on in the nann* of any other of the 
public officers of the copartnership for the time being.(f/) 
If the public officer dies during the progress of an 
action, a suggestion of his th^uth, and of the appointment 
of his successor, should be entered on the proceedings before 
the next step is taken, otherwise they may be set aside for 


informality.(A) 

A cognovit actionem^ given to a public officer, was 
considered to be sufficient, after bis removal, to autho- 
rise a succeeding public officer to enter up judgment in 
his own name.(/) To enter it up in the name of the 
officer, in whose time the cognovit was given, would be 

erroneous.(A) 

When the public officer died after judgment obtained 
in an action, and after the issuing of a writ of ra. sa,y but 
before its execution, it was held this did not cause the 


(e) M’fdknm v. Lnu.\ 11 .M. 4: W', 400. Quf/'ir, whether thin is so now 
under the powers of alternative pleading given by the Rules of the Supreme 
Court. See Order XX., r. (3. 

(/) Roe V, Fulli-r, 7 E.’c. 220 ; 21 L. J. Ex. 104. 

((jf) 7 Geo. 4, c. 40, s. 9, And sec now Rules of the Supreme Court. 
1803, Order XVII., r. 1. and Order L., rr. 1. 4. 

(It) RanteivaLl v. Sutherland, 10 J>. J. C. P. 200 ; 14 Jur, 720 ; 9 C. U. 
380; Paterson v. Ironside, 14 Jur. 722 n. See Rules of the Supreme 
Court, Order XLlI.,and Crane v. Laftus, 24 W. R. 93. 

(i) This seems to be the effect of the judgment in Wehh v. Tntjlor, 1 
D. 4c L. 676. But a judge’s order by consent has now almost entirely 
superseded the practice of cognovits. See “ Archbold's Practice,” pp. 248, 
249 . 

(A) See 1 D. 4tL. 687 ; Prohin v. Locovh, 1 Dowl. (x.s.) 197. 
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action, or the proceedings consequent on it, to abate, and 

that, therefore, the defendant could be taken in esecution.(a) 

In equity, it was ruled, as there was no change of 

interest, it was unnecessary to file any supplemental bill 

m order to make a new registered public officer a party to 
the suit.(/() 

Judgment against , — When a plaintiff obtains judgment 
against a public officer, he may issue execution against him 
without first suing out a scire facias,, for he is already a 
party to the record, (c) 

Indemnitg , — A public officer, in whose name any suit 
or action has been commenced, prosecuted, or defended, 
sustaining any loss, damages, costs, or charges will be 
entitled to reimbursement out of the funds of the copartner- 
ship, or, in failure thereof, to contribution from the other 
members, as in a case of an ordinary partnership. (c?) 

Criminal Proceedings , — Prosecutions by public officers 
on behalf of the company, and their criminal liability, will 
be treated of in the next Chapter. 

(a) Todd V. Wright, 16 L. J. Q. B. 311 ; MUs v. Griffiths, 16M.&W. 
106. 

(h) Butchart v. Dresser, 16 L. J. Ch. 198 ; 10 Hare, 453. 

(c) Harwood v. Laxo, 7 M. & W. 203. See further, 7 Geo. 4, c. 46. 

(J) Section 14. 
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CHAPTER LIIL 

CItBIINAL LIABILITY OF MEJIBERS AND OFFICERS OF 

BANKING COJIPANIES. 

The members of tlie copartnerships either established 
beyond sixty-five miles from London under the 7 Geo. 4, 
c. 46, or established in Loudon, or within sixty-five miles 
of London under the 3 & 4 Will. 4, c. D8, s. 3, may be 
prosecuted in the name of their public officer for any mis- 
demeanor or felony committed by them against these 
copartnerships as if they were actually strangers.(^‘) A 
clerk may, therefore, be convicted of embezzling or stealing 
the property of one of these copartnerships, although he 
is a shareholder.(/) The property may be alleged in an 
indictment for larceny or for embezzlement to belong to 
one of the public officers or to one of the members named 
and others.(^) The members of banking companies 
formed under the 7 & 8 Viet. c. 113, or registered under 
the 20 & 21 Viet. c. 40, or the Companies Act, 1862, (/t) 

committing fraudulent or other criminal acts against 
their company, will be lialdc to prosecution at the suit of, 
and in the registered or corporate name of that particular 
company. 

The legislature has created certain specific acts of 
directors, iiieinbers, managers, and public officers misde- 
meanors, to which it will be necessary to refer in detail. 

It may be mentioned that banking copartjierships 
formed under the provisions of the 7 Geo. 4, c. 46, are 
public companies ;(/) and banking companies registered 

(c) 5 5c 4 Viet. c. Ill, 8. 2 ; made perpetual by 6 A (» Vi< t. c. 85. 

(/) Jti-g. V. Atkf/ixoa, Car. 5c M. 52r> ; 2 Mocjil. C. (', 27H, 

(^) 7 Geo, 4, c. 04, 8. 14 ; Ileg. v. Pritchard^ 30 L. J. M. C. 10‘J ; 8 Cox 
C. C. 401. 

(fi) See section 18. 

(i) See Macintyre v, Connelly 20 L. J. Ch. 284 ; GrahaiK v. ConTiell, 
19 L. J. Ex. 361. 
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under the Companies Act, 1862, are bodies corporate 
within the sco 2 :)e of the following enactments. 

Fraudulently appropriating the Property of the Comr 
pany, — A director, member, or public officer of a body 
corporate or public company who fraudulently takes or 
applies for his own use or benefit, or for any use or pur- 
poses other than the use or purposes of the body corporate 
or public company, any of the property of the body corporate 
or public company, is guilty of a misdemeanor.(a) 

Keeping Fraudulent Accounts. — A director, public officer, 
or manager of a body corporate or public company, who 
receives or possesses himself of any of the property of the 
body corporate or public company, otherwise than in 
payment of a just debt or demand, and with intent to 
defraud omits to make, or to cause or direct to be made, a 
full and true entry thereof in the books and accounts of 
the body corporate or public company, is guilty of a 
misdemeanor.(//) 

Falsifying or destroying Accounts or DocuTnents. — A 
director, manager, public officer, or member of a body 
corporate or public company who, with intent to defraud, 
destroys, alters, mutilates, or falsifies any book, paper, 
writing, or valuable security belonging to the body 
corporate or public company, or makes or concurs in the 
making of any false entry, or omits or concurs in omitting 
any material particular in any book of account or other 
document, is guilty of a misdemeanor, (c) 

Publishing False Statements or Balance Sheets. — A 
director, manager, or public officer of a body corporate 
or public company making, circulating, or publishing, or 
concurring in making, circulating, or publishing any 
written statement or account which he shall know to be 

ia) 24 & 25 Viet. c. 96, s. 81. 
lb) Ibid. a. 82. 

(c) Ibid. a. 83. 
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false in any material particular, with intent to deceive or 
defraud any member, shareholder, or creditor of the body 
corporate or public company, or with intent to induce any 
person to become a shareholder or partner therein, or to 
intrust or advance any property to the body corporate or 
public company, or to enter into any security for the benefit 
thereof, will be ouilty of a misdeinoaiior.(f/) 

A false representation by an officer or a seryant of a 
company, even though when made at the bank, is not for 
criminal purposes the representation of the company. (^') 
A false representation, in order to he the representation of 
the company, must be made by a report ado]>ted at a 
general meeting, and put forth to the public either inten- 
tionally or circulated in the ordinary course of husiness.(^) 

The directors of a bank are liable also to be indicted 
for a conspiracy to defraud by publishing false balance 
sheets, and circulating false reports as to the condition and 
solvency of their l)ank, and issuing new shares to the 
public, at a time when they know the bank to be in a state 
of insolvency. The manager will be equally liable with the 
directors under such circumstances, where he has the chief 
control and management of all the affairs and transactions 
of the bank.(/’) 

AVhen the manager and the secretary of a banking 
company wei‘e indicted for making and publishing false 
statements of the affairs of the bank, and cons[)iring 
together to do so, the prosecutors were put to their election 
as to tlie counts on whicli they would rely, and havin<T 
elected to rely on the counts for conspiracy, it was not 
enough to prove that they made and put forth statements 
intended and calculated to deceive', unless they had 
entered into a precedent and fraudulent conspiracy to 
do so.(^) 


id') 24 & 2-'> Viet. c. 90, s. 84. 

(/?) JHu parte Frowd, 9 W. R. 328 ; .3 L. T. (N.S.) 843. 

(/) Req. V. Exdaile, 1 F. & F. 213 : 7 Cox C. C. 442. See a! 
Agpinall, 1 Q. B. D, 730 ; 2 Q. B. I). 48 ; 46 L. J. M. C. Uo. 
ig') Req. V. RurcU, 4 F. A: F. 407. 
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With respect to the foregoing misdemeanors, it is 
provided, as in the case of hankers fraudulently mis- 
applying or disposing of securities or property intrusted 
to their care, that the parties are not to be privileged from 
answering questions in relation to the charges in any civil 
proceedings, including bankruptcy or insolvency pro- 
ceedings, but on making disclosures in any compulsory 
proceeding, except bankruptcy or insolvency proceedings, 
they are not liable to a criminal prosecution. (a) 

Neither is any criminal prosecution for the commission 
of any of these misdemeanors to affect or to prejudice any 
remedy or right at law or in equity against the delinquent 
parties.(a) Convictions(/») are not, however, to be ad- 
missible in evidence in civil proceedings.(o) 

The Companies Act, 1862, and the Companies (AYinding- 
up) Act, 181)0, contain special p^o^•isions for dealing, on 
the winding up of a company, with delinquent directors 
and other officers. The following are the provisions : — 

Power of Court to ^55^*55 Damages . — Where in the 
course of the winding up of a company under the Com- 
panies Acts it appears that any person who has taken 
part in the formation or promotion of the company, or 
any past or present director, manager, liquidator, or other • 
officer of the company, has misapplied or retained or 
become liable or accountable for any moneys or property 
of the company, or been guilty of any misfeasance or 
breach of trust in relation to the company, the Court may, 
on the application of the official receiver, or of the 
liquidator of the company, or of any creditor or con- 
tributory of the company, examine into the conduct of 

(o') 24 A 25 Viet. c. 96, ss. 85, 86 ; 53 it 54 Viet. c. 71, s. 27. 

(6) The punishment on conviction for any of these misdemeanors is 
defined by section 75 of the 24 & 25 Viet. c. 96, to be penal servitude for 
not more than seven nor less than three years (by 54 & 65 Viet. c. 69, 8. 1, 
sub-sects. 1, 2), or imprisonment for not more than two years, with or 
without hard labour. These misdemeanors, however, cannot be prosecuted 
or tried at quarter sessions (section 87). 

(0 24 & 26 Viet. c. 96, 8. 86. 
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such promoter, director, manager, liquidator, or other 
officer of the company, and compel him to repay((?) any 
moneys or restore any property so misapplied or retained, 
or for which he has become liable or accountable, together 
with interest after such rate as the Court thinks just, or to 
contribute such sums of money to the assets of the com-, 
pany by way of compensation in respect of such mis- 
application, retainer, misfeasance, or breach of trust as 
the Court thinks just. The provisions of this section shall 
apply in the winding-up of any company under the 
Companies Acts, whether the same is being wound up by 
or subject to the supervision of the Court or is being 
wound up voluntarily, and whether the winding-up com- 
menced before or after the passing of this Act, and not- 
withstanding that the offence is one for which the offender 
is criminally responsible.(tf) 

By the Companies (Winding-up) Act, 1893, (/) an 
order for payment of money made by the Court under the 
above section is a final judgment within the meaning of 
paragraph (g.) of sub-section (1) of section 4 of the Bank- 
ruptcy Act, 1883. The effect of this enactment is to make 
it an act of bankruptcy on the part of a judgment debtor 
who fails to comply with a bankruptcy notice requiring 
him to make such payment. 

Falsification of Books , — If a director, officer, or con- 
tributory of a company winding-up should be found to 
have destroyed, mutilated, altered, or falsified any books, 
papers, writings, or securities, or to have made or been 
privy to the making of any false or fraudulent entry in 

(tZ) Without power of set-off, see Ex parte Pclly, 21 Ch. D. 492 ; and 
FlUcroft'g Case, 21 Ch. D. 619. 

(fi) 63 & 64 Viet. c. 03, a. 10. It has been decided under section 165 of 
the Companies Act, 1862, which is repealed by this section, but practically 
re-enacted, that bankers arc not “ officers ” within the meaning of the 
section. In re Imperial Land Comjiany of Marseilles, 39 L. J. Ch. 
331. Auditors are “ officers ” within the meaning of section 10 of the 
Act of 1890. In re London and General Bank [1895], 2 Ch. 106, 673 ; 
In re Kingston Cotton Mill Company [1896], 1 Ch. 6, and see Directors 
Liability Act, 1890 (53 & 54 Viet. c. 64). 

(/) 66 & 67 Viet. c. 58. 

G. . 2 I 
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any register, book of account, or other document belonging 
to the company, with intent to defraud or deceive any 
person, every person so offending will be deemed guilty 
of a misdemeanor, and upon being convicted will be liable 
to imprisonment for any term not exceeding two years, 
with or without hard labour.(a) 

Prosecution of Delinquent Directors. — Where there is 
an order winding up a company by the Court, or subject 
to the supervision of the Court, if it should appear in the 
course of such winding-up that a past or present director, 
manager, officer, or member, has been guilty of any offence 
in relation to the company for which he is criminally 
responsible, the Court may, on the application of any 
person interested in the winding-up or of its own motion, 
direct the official liquidator or the liquidator (as the case 
may be) to institute and conduct a prosecution or prose- 
cutions for such offence, and may order the costs and 
expenses to be paid out of the assets of the company.(&) 
This application must be made by petition.(c) 

Prosecution of Delinquent Directors^ Officers^ or MemlerSy 
under a Voluntary Winding~up. — Where the winding-up is 
altogether voluntary, if it should appear to the liquidators 
that a past or present director, manager, officer, or member, 
has been guilty of any offence in relation to the company 
for which he is criminally responsible, it shall be lawful 
for the liquidators, with the previous sanction of the 
Court, to prosecute such offender, and all expenses pro- 
perly incurred in the prosecution will be payable out 
of the assets of the company, in priority to all other 
liabilities.(f^) 

The application to the Court for the purpose of in- 
stituting the prosecution must he by petition.(c) 

(a) 25 & 26 Viet. c. 89, s. 166. 

(J) Ibid. 8. 167. 

(c) General Order, 11th November, 1862, rule 61. 

{(i) 25 & 26 Viet. c. 89, s. 168. 
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ATTACHING FUNDS IN BANKER’S HANDS. 

By the Rules of the Supreme Court, 1883, Order XLV., 
rule 1, it is enacted that “ the Court or a judge may, upon 
the e 3 i parte application of any person who has obtained a 
judgment or order for the recovery or payment of money, 
either before or after any oral examination of the debtor 
liable under such judgment or order, and upon affidavit by 
himself or his solicitor stating that judgment has been 
recovered, or the order made, and that it is still unsatisfied, 
and to what amount, and that any other person is indebted 
to such debtor, and is within the jurisdiction, order that 
all debts owing or accruing from such third person 
(hereinafter called the garnishee) to such debtor shall 
be attached to answer the judgment or order ; and by the 
same or any subsequent order it may be ordered that the 
garnishee shall appear before the Court or a judge or an 
officer of the Court, as such Court or judge shall appoint, 
to show cause why he should not pay to the person who 
has obtained such judgment or order the debt due from 
him to such debtor, or so much thereof as may be sufficient 
to satisfy the judgment or order.” 

Consequently, a customer’s balance may be attached by 
a judgment creditor of the customer to answer his judgment 

debt.(^) 

A garnishee order binds only so much of tho debt owing 
to the debtor from a third party as the debtor can honestly 
deal with at tho time the garnishee order nisi was obtained 
and served ; consequently, it is postponed to a prior 
equitable assignment of tho debt, even in the absence of 

(e) See Hancock v. Smith, 41 Ch. D. 456 ; Ilofjer>f v. Whitdey, 23 
Q, B. D. 236 j [1802], A. C. 118; 61 L. J. Q. B. 412. As to what are 
“ debts owing or accruing,” see notes to this mie in “ Annual Practice.” 
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notice.(a) So, it has been held that a judgment creditor 
has no right to a garnishee order on a balance at a bank, 
standing to the credit of a broker (the judgment debtor) 
but really belonging to his clients. (6) 

Where a banker has been served with a garnishee order 
attacliing all moneys in his hands belonging to his cus- 
tomer, he is not obliged to honour cheques drawn by the 
customer against the balance in his hands over and above 
the judgment debt, and his refusal to do so gives no cause 
for action.(c) In this case it will be noticed that the order 
for attachment attached all the money in the banker’s hands 
belonging to his customer: but it seems doubtful whether, 
notwithstanding the injustice and hardship that such order 
might entail upon the customer, it is competent for a 
judge in making the garnishee order to make it so that the 
amounts of the debts attached should only extend to an 
amount sufficient to answer the judgment.(£?) 

Joint Belt — It has been held that the debt, whether 
legal or equitable, owing by a garnishee to a judgment 
debtor which can be attached to answer the judgment debt, 
must be a debt due to the judgment debtor alone, and that 
where it is only due to him jointly with another it cannot 
be attached. (^) 

Banker's Lien . — It has been held that a solicitor’s general 
lien does not prevail over a garnishee order,(/) but whether 
this would apply to the case of a banker’s lien seems never 
to have been decided. 

Procedure . — By rule 2, “ Service of an order that debts, 
due or accruing to a debtor, under a judgment or order, shall 

(a) Ex parte Wkitehmise, 32 Ch. D. 512; Barclay y. Consolidated 
Banh, 38 Ch. D. 238 ; Baris v. Frectby^ 24 Q. B. D. 619. 

(J) Ilancoch y. Smith, 41 Ch. D. 456. 

(c) Boyers v. Whitely, 23 Q. B. D. 236 j [1892], A. C. 118 ; 61 L. J. 
Q.B.612. 

(d) See the iudgmcnte in the above case. 

(c) Bcascley v. Boney [1891], Q. B. 509 ; McDonald v. Tacquak Gold 
Company, 13 Q. B. D. 635, It was held by Mr. Justice COLLINS, in 
chambers, that this applied where the judgment debtor was a partner in a 
firm. See notes to the above rule in " Annual Practice.” 

(/) Hovghy. Edwards, 1 H. & N. 171 ; Birchall v. Pugin, IOC. P.397. 
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bo attached, or notice thereof to the garnishee, in such 
manner as the Court or judge shall direct, shall bind such 
debts in his hands.”(i 7 ) 

By Rule 3, “ If the garnishee does not forthwith pay into 
Court the amount due from him to the debtor liable under 
a judgment, or order, or an amount equal to the judgment 
or order, and does not dispute the debt due or claimed to 
be due from him to such debtor, or if he does not appear 
upon summons, then the Court or judge may order execu- 
tion to issue, and it may issue accordingly, without any 
previous writ or process, to levy the amount due from such 
garnishee, or so much thereof as may be sufficient to satisfy 
the judgment or order.” (/t) 

By Rule 4, If the garnishee disputes his liability, the 
Court or judge, instead of making an order that execu- 
tion shall issue, may order that any issue or question 
necessary for determining his liability bo tried or deter- 
mined in any manner in which any issue or question in an 
action may be tried or determined,”(«) 

By Rule 5, Whenever it is suggested by the garnishee 
that the debt sought to be attached belongs to some third 
person, or that any third person has a lien or charge upon 
it, the Court or a judge may order such third person to 
appear and state the nature and particulars of his claim 
upon such debt.” 

Effect of Payment hy Garnishee . — By Rule 7, “ Payment 
made by, or execution levied upon, the garnishee under any 
such proceeding as aforesaid shall be a valid discharge to 

(i/) A garnishee order nUi docs not create a charge until service on the 
garnlBlice. Ilnwar v. Gilea^ 11 Ch, I). 042. A ganiishcc order absolute is 
not “ a filial judgment” within the meaning of sub-section 1 (//) of section 4 
of the Bankruptcy Act, 188S, upon which to found a bankruptcy notice 
against the garnishee. See Kx imrte Chimu ry, 12 Q. B. 1), 342 ; A> ixirto 
20 Q' 1^- jxu'fe Drnnh, (;o h. T, 348 ; and as to a 

winding-up petition, sec lie Covihhird Wriyhiny Coiupantj, 13 Ch. JJ. O'J. 

(/i) Sec llundnU v. Lithyrow, 12 Q- B- lb ^>23. 

(?) The garnishee must in liis affidavit deny that he owes anything to 
the judgment debtor — a qiialifie<l denial is not sufficient. Sec lluaU v. 
Dc PaxH [1892], A. C. 90. An issue under this rule cannot Ijc remitted to 
a county court. Eastwood y. 82 L. T. Joum. 286. As to setting 

aside a garnishee order absolute on tlic ground of a mutual mistake by 
garnishee and judgment creditor, sec Moon v. Peachy^ 66 L. T, 198. 
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Liin as against the debtor, to the amount paid or levied, 
although such proceeding may be set aside, or the judgment 

reversed.”(«) 

Foreign Attachment . — In the city of London funds in the 
possession of banking partnerships, other than banking cor- 
porations, are liable to the process of foreign attachment as 
existing in the Mayor’s Court, though the process must be 
strictly pursued according to the custom. Fictitious sum- 
monses and returns, as formerly resorted to, will render the 
suit invalid, (i) This process is much more extensive in its 
operation within the ambits of the city jurisdiction, than an 
attachment of debts under the Rules of the Supreme Court 
already mentioned,(c) Under those rules, it will be 
observed, debts cannot be attached until judgment has 
been obtained ; whereas, under the custom of the city, 
debts are attachable for the purpose of compelling the 
defendant to appear and put in bail to the action in the 
Lord Mayor’s Court.(c) Until a city attachment has been 
dissolved or withdrawn, a banker cannot part with or pay 
away funds belonging to his customers.(c) As regards 
banking corporations, it has been decided in the House of 
Lords(6) that this process is a personal one, and cannot be 
applied to a corpomtion aggregate. 

By the National Debt Act, 1870, consols and other public 
stock are not liable to foreign attachment by the custom of 
London or otherwise.(c?) 

Funds of Foreign Governments. — Funds of foreign 
governments, in the hands of bankers as their agents for 
the payment of the dividends on foreign bonds or stocks, 
are not attachable at the suit of the creditors of such 
governments.(^) 

(/7) In the absence of fraud this is so, even though the judgment oil 
which the garnishee order was made is subsequently set aside. Re Smith, 
20 Q. B. D. 321 : see also Mayor of London v. London Joint Stock Bank, 
6 App. Cas. 393, 413. 

(&) Mayor of London v. London Joint Stock Bank, supra. 

(p) See “ Brandon on Foreign Attachment.” 

((V) 33 & 34 Viet. c. 71, s. 10. 

(e) Wadsworth v. The Queen of Spain, 17 Q. B. 171. 
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Under Writ of Extents — Accounts kept by collectors or 
receivers of Government taxes with bankers may be seized 
under a writ of extent at the suit of the Crown against the 
bankers.(/) So, an extent may be issued against a banker, 
with whom a collector has deposited promissory notes or bills 
of exchange taken by him in payment of taxes.(/) If a 
collector pays moneys received by him for taxes to a third 
party who pays the same into his private account with his 
bankers, and the bankers have knowledge of the fact that the 
moneys are the moneys of the Crown, an extent may issue 
against the bankers for the recovery of such moneys. (^) 
If by the terms of the deposits interest is payable by the 
bankers, that is also recoverable by the Crown. (/) 

(/) iteg. V. Adams, 2 Exch. 209. 

(g) Jldg. V. Ward, 2 Exch. 301, n. See further as to a writ of extent 
AttovTiey-GeMral ?. Leonard, 38 Ch, D, C22. 
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CHAPTER LV. 


WINDING-UP AND DISSOLUTION OF BANKING COMPANIES. 


We propose in this Chapter to state the general outline of 
the law applicable to the winding-up of banking copartner- 
ships and companies, unable to meet their engagements or 
to carry out the objects for which they were promoted. 
F or more detailed information, and for the cases decided 
on the various sections of the Companies Act, 1862, the 
reader must be referred to those works expressly dealing 
with Company law. 

Banking copartnerships constituted under the 7 Geo. 4, 
c. 46, or under the 3 & 4 Will. 4, c. 98, or, as to Ireland, 
under the 6 Geo. 4, c. 42, and not registered as limited or 
unlimited banking companies under the Companies Act, 
1862, must be wound up under the provisions of that 
statute as unregistered companies,(a) 

And banking companies formed under the 7 & 8 Viet, 
c. 113, or under the 21 & 22 Viet. c. 91, as limited, and 
]*egistered under the 20 & 21 Viet, c, 49, or formed and 
registered under the Companies Act, 1862, must be 
wound up under the provisions of the last-mentioned 
Act.(^) 


The wiucling-up will be by a compulsory process, under 
the direct action and control of the Court, (c) or by a 
voluntary process aided by liquidators appointed by the 
companies. But companies which have not been regis- 
tered as limited or unlimited banking companies, under 


(rt) 25 & 26 Viet, c, 89, s. 199. As to chartered companies, see Me 
One7ital Sank Corporation^ 54 L. J. Ch. 481. 

(Z») Ibid. ss. 38, 74, 129, 179, 196. A savings’ bank may be wound up 
under section 199. Re Cardiff Savinas' Bank, 38 W. R. 571 ; see also 
60 & 51 Viet. c. 47. 

(c) Ibid. s. 79. 

{d) Ibid. s. 129. 
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the Companies Act of 1862, cannot avail themselves of the 
voluntary process of winding-up — they must bo wound up 
by the Court of Chancery.(e) 

Reversing the order of time in which these hanks were 
established, we will first consider the winding-up of the 
companies formed and registered under the Companies Act, 
1862, as many of its provisions will tend to elucidate 
the principles applicable to the winding-up of previously 
existing companies ; secondly, companies formed under the 
7 & 8 Viet. c. 113, or under the 21 & 22 Viet. c. 91, as 
limited, registered under the 20 & 21 Viet. c. 19, and re- 
registered under the Companies Act, 1862 ; and, thirdly, 
copartnerships formed under the 7 Geo. 4, c. 46, and the 
3 & 4 Will. 4, c. 98, and not registered under the 20 & 21 
Viet. c. 49, or under the Companies Act, 1862, — and the 
respective rights and liabilities of the members and con- 
tributories of these companies. 

With regard, then, to the winding-up of limited banking 
companies formed under the Companies Act, 1862, it is 
to be remembered that the liability of the members is 
fundamentally and constitutionally limited to the amount 
unpaid on their respective shares ;(/) ccnseqiiently, if the 
shares in these banking companies have been fully paid up, 
there will be no liability on the part of a past or a present 
member to contribute to the debts of the company on its 
being wound up. On the other hand, if the shares have 
not been fully paid up, a past or a present member may be 
called upon to contribute to the debts and liabilities of the 
company the amount remaining unpaid on his shares, and 
this liability is by section 75 deemed to be of the nature of 
a specialty dcbt.(^) It is, however, provided that no past 
member shall be liable to contribute if he has ceased to bo 

(e) 25 A 26 Viet. c. 89, 8. 199 (2). 

(/) Ihid. 8. 7. 

(^) Ibid. 8. 38 See In re IVest of E)igland Banls, 48 L. J. Ch. 163. 
As to how far a company ia estopped by issuing certificates stating tluit 
the shares arc fully i)aid, when they arc not, see Ej: parte lilotmentlial 
[1896], 2 Cb. 525 j and In rc Building Estates Brickfield Company^ 
[1896], 1 Ch. 100. 
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a member for a period of one year or upwards prior to the 
commencement of the winding-up ; nor shall he be liable 
in respect of any debt or liability of the company con- 
tracted after the time at which he ceased to be a member ; 
and no past member shall be liable unless it appears to the 
Court that the existing members are unable to satisfy the 
contributions required to be made by them.(a) The com- 
mencement of the winding-up for this purpose is the 
time when the petition is presented to the Court in the 
case of a compulsory winding-up ;(b) and where it is 
voluntary, the lime when the resolution of the company 
authorizing the winding-up is passed.(c) Members will 
not be entitled to set off dividends and profits due to them 
as such against the claims of the creditors of the company, 
or to enter into competition with creditors, although on the 
final adjustment of their rights amongst themselves, as con- 
tributories, their claims in respect of dividends or profits 
may be taken into account, (c?) 

With these qualifications, members present and past of 
limited banking companies will be liable to contribute to 
the assets of the company to an amoimt sufficient for the 
payment of its debts and liabilities, and the costs, charges, 
and expenses of the winding-up, and for the payment of 
such sums as may be required for the adjustment of the 
rights of the contributories amongst themselves.(^) 

Compulsory Winding-up, — A compulsory winding-up 
may be resorted to imder the following circumstances, (/) 
viz. : — ^ 

(tt) 25 & 26 Viet. c. 89, a. 38. See Uc Barned's I*. R. 5 fl. L. 28 1 

Webb V. L. R. 6 H. L. 718 ; Re Loiidon and Mediterrawan 

Bank., 37 L. J. Ch. 536. 

(fe) Ihid. s. 84. _ 

(f) Ibid. 8. 130. See In I'C Taurine and Company^ 25 Cli.D.118; 
Emperor Life Assurance Society^ 31 Ch. D. 78 ; West Cumherland Iron 
Company. 40 Ch. D. 361 ; Westo?i's Case., L. R. 4 Ch. 20. 

(rf) Ibid. s. 38 (7). Ex parte Cannon, 30 Ch. D. 629 ; Re Dale and 
Plants 43 Ch. D. 255 ; Houldsworth v. Glasgow Bank, 5 App. Cas. 317. 

00 Ibid, s, 38. 

(/) A compulsory order can only be made in tlie cases stated in the Act. 
Re Irrigation Company of Franxe, 40 L. J. Ch. 435. 
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(1.) Whenever the company has passed a special resolu- 
tion requiring the company to be wound up by 
the Court.(^) 

(2.) Whenever the company docs not commence its 
business within a year from its incorporation, or 
suspends its business for the space of a whole 
year.(;i) 

(3.) Whenever the company is unable to pay its debts. 
(4.) Whenever the Court is of opinion that it is just 
and equitable that it should be wound up.( 2 ) 

A company will be deemed unable to pay its debts : — 
(1.) Whenever a creditor, to whom the company is 
indebted in a sum exceeding 50?., has served on 
the company, by leaving at its registered office, a 
written demand requiring the company to pay 
his debt, and the company has for three weeks 
neglected to pay the debt, or to secure or com- 
pound for the same, to the reasonable satisfaction 
of the creditor. 

(2.) Whenever an execution on a judgment, decree, or 
order obtained by a creditor against the company 
has been returned unsatisfied, wholly or in part. 

(3.) Whenever it is proved to the satisfaction of the 
Court, that the company is unable to pay its 
debts. 

A company, however, will not bo regarded as unable to 
pay its debts simply because it has not paid a debt which 
it disputes, and which the creditor has not established by 
action.(A) 

{g) 2rj&2CVict.c.89, 8.79(1). ThcstatutcalBOSpccifiesanothcrreafioti, 
viz., whenever the members are reduced in number to less than eeven (sec* 
tion 79 (3)), but as this is not likely to occur in a limited banking company, 
consisting of a numerous body of shareholders, it is not stated in the text. 

(A.) Ibid, 8. 79. The Court must be satisfied that there has been an inten- 
tion on the company’s part to abandon its business, or that it is unable to 
carry it on. In m Metropolitan Railway Warehouginy Covipany^ 16 
W. R. 1121. 

(i) These words refer to matters rjusdem- yewrig with the matters 
mentioned in the four sub-sections. In rc linear Enyinc Worhg, h. It. 

10 Ch. 191. 

(A) Re Catholic Publishing Company, 33 h. J. Ch. 326 ; In rc 
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In the ease of a banking company, Lord Justice 
Turner expressed an opinion that a winding-up by the 
Court, rather than a voluntary winding-up, should be 
adopted in cases of enormous magnitude, where vast 
interests are at stake — where the most ample powers which 
the law has given must be required to be exercised — where 
there have been transactions justifying, if not requiring, 
investigation ; where it may be doubtful whether the pro- 
perty of the shareholders will answer the liabilities, and 
where there is danger to the creditors of the shareholders 
escaping from their liabilities.(a) 

Petition . — A winding-up order will be obtained upon 
a petition presented to the Court by the company, or by 
any one or more creditor or creditors(6) or contributory 
or contributories, or by all or any of the above parties 
together or separately, and every order which may be 
made on any such petition shall operate in favour of all 
the creditors and all the contributories of the company 
in the same manner as if it had been made upon the 
joint petition of a creditor and a contributory.(c) A 
holder of scrip certificates may petition for a winding-up 
order, on his clothing himself with the character of a 
contributory.((^) But a holder of fully paid-up shares 
must show special circumstances to entitle him to an 
order, (^) 

Imperial Guardian, ^'c., Sociiiy, L. R. 9 Eq. 447; la re Croii 

Industrial Dwcllinqs Gfnijiany, L. K. 11 Eq. 149. lie Gold Sill Mines, 
23 Ch. D. 215 ; aii^ sec He Kew Zealand Hank Corporation, L. K. 4 Eq. 
22G ; He British Joint Stock Bank, 38 W. R. 576 ; Re Consolidated 
14 L. T. 656. 

(rt) In rc Northumberland and Durham Distnet Banking Company, 

2 l)c G. i: J. 378. . . . ^ 

(Jf) Including the assignee of the debt. In rc Paris Skating Company, 
5 Ch. D. 959, and the executor of a creditor. In re Masonic Company, 32 
Ch. D.373; but not a person claiming nuliquidated damages. Ex parte 
Gold Hill Mines, 23 Ch. D. 213. 

O’) 25 & 26 Viet. c. 89, s. 82. 

00 E.r parte Ellis, ZVh. 

(e) In rc Patent Artijicial Stone Company, 34 Bcav. 185 ; In re laiidon 
Armoury Company, 11 Jur. (N.s.) 963; In rc Pioneers of Mashonaland 
Syndicate [1893], 1 Ch. 731. 
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Restraining Actions against the Company , — Tho Court 
may, after the petition has been presented, upon the 
application of the company, or of a creditor or of a con- 
tributory, restrain proceedings in actions or suits against 
the company.(y') Applications must now be made to the 
Court where the actions are pending.(^) 

When a winding-up order has been made, tho Act 
provides that no suit or action shall be proceeded 
with or commenced against the company, except with 
the leave of the Court, and subject to such terms as it may 
impo8e.(/i) 

Tho Court is also empowered, at any time after an order 
has been made for winding-up a company upon the appli- 
cation of a creditor or contributory, to stay proceedings 
under the winding-up order, either altogether or for a 
limited time.(^) Tho Court may dismiss the petition with 
or without costs, or adjourn the hearing, or may make an 
interim or any other order that it may deem just under 
the circumstances of the case.(Q 

The Court is to consult the wishes and interests of tho 
creditors and contributories in all matters connected with 
the winding-up of the company.(Q 

Forwarding Order to Registrar , — A copy of the wind- 
ing-up order is to be forthwith forwarded by the company 
to tho Registrar of Joint Stock Companies, who must make 
a minute of it in his books relating to the company. (»») 

(/) 25 & 2G Viet. c. 80, a. 85. 

(17) Under section 24 (5) of .Judicature Act, 1873. And scc/n re People's 
Garden Company^ 1 Oh. D. 44 ; Ilom- v, (Jardden Lodeje Company^ 3 
Q. 13. I). 235 ; In re. Artisfie Colour Printing Company, 14 Cli. J). 5U2. 
The Winding-U)) Act of ISiiO 1ms made no difference in this respect. 
Pe Tltyum: Land Inrestment Trust, 93 L. T. 459. The C'ourt will not 
stay a personal action against directors for breach of trust. Pc Neu) 
Zealand Jiank Company, 39 L. J. Ch. 128. 

Cji) 26 & 26 Viet, c, 89, s. 87. McEwen London and Bombay Bank, 
16 W. K. 245. 

(i) Ibid. 8. 89. 

(A) Ibid. 8. 86. 

(0 Ibid. 8. 91. 

(?«) Ibid. 8. 88. 
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Voluntary Windiny-up,^A banking company may be 
wound up voluntarily in the events and under the circum- 
stances following, viz. : — 

(1.) Whenever the period fixed for its duration by the 
articles of association has expired, or when it is 
provided by the articles that the company is to 
be dissolved, and it has passed a resolution in 
general meeting requiring the company to be 
wound up voluntarily. f a) 

(2.) Whenever the company has passed a special 
resolution for that purpose.(a) 

(3.) Whenever it has passed an extraordinary resolution 
to the effect that it has been proved to its satis- 
faction that the company cannot, by reason of 
its liabilities, continue its business, and that it is 
advisable to wind up the same.(&) 

- An extraordinary resolution(i) for this purpose will be 
when notice of the resolution has been given and confirmed 
in the same manner as a special resolution.(c) 

The winding-up commences to operate from the time 
when the resolution was passed.(ii) It will not preclude 
a creditor from afterwards applying to the Court to have 
the company wound up by the Court.(^) Notice of the 
special or extraordinary resolution, as the case may be, 
must be advertised in the Gazette. {f) The company 
thenceforth ceases practically to carry on its business, and 
transfers of shares, unauthorised by the liquidators, will 
be void, and the status of the members cannot be altered 

(a) 25 & 26 Viet. c. 89, s. 129 ; see as to general policy of the Act m 
this respect. Re Wear Engiiie Works CoTnvany, L. R. 10 Ch. 191 ; Ranee e 
Case, L. R. 6 Ch. 115. The Winding-np Act, 1890 (with the exception of 
section 10), does not apply to a yolnntaiy winding-up. See section i» 

Q) Ibid. B. 129. 

(c) See a7ite, p. 417, for the mode of passing special resolutions, and see 
section 61. 

(d) 25 & 26 Viet. c. 89, s. 130. See Weston's Case, L. R. 4 Ch. 20. 

(e) Ibid. s. 145. See Medical Battery Company (1894), 1 Ch. 444. 

(/) Ibid. s. 132. 
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in their relations to the company.(/i) The corporate 
character of the company, with its incorporated powers, 
continues until formally dissolved,(A) When the resolu- 
tion has been passed and confirmed for winding-up the 
company voluntarily, the next step will be the appoint- 
ment of one or more liquidators.(2) On their appointment 
the powers of the directors determine, unless continued 
with the sanction of the company or the liquidators.^ 
Their duties and powers will be considered in connection 
with those of the official liquidators. The costs of a 
voluntary winding-up, including the remuneration of the 
liquidators, will be payable out of the assets of the 
company.(^) 

Liquidators in a Compulsory Winding-up, — On an 
order being made for winding up a company the official 
receiver, if any, attached to the Court for bankruptcy 
purposes ; or, if there is no such official receiver, then 
an officer appointed for the purpose by the Board of 
Trade shall, by virtue of his office, become the pro- 
visional liquidator of the company and shall continue to 
act as such until ho or another person becomes liquidator 
and is capable of acting as such. Any such officer shall 
be styled the official receiver. When a person other than 
the official receiver is appointed liquidator of a company, 
he shall be styled liquidator and not official liquidator of 
the company, and the provisions of the Companies Acts 
relating to the official liquidator shall, in their application 
to him, be construed as if the word ‘‘official” were 
omitted therefrom. Such a person shall not be capable 
of acting as liquidator until he has notified his appoint- 
ment to the Registrar of Joint Stock Companies and given 
security in manner prescribed to the satisfaction of the 
Board of Trade. If any vacancy occurs in the office of 

(//) 25 & 26 Viet. c. 89, 8. 131. 

(i) Ibid. B. 133, 

(Ji) Tf)id. B. 144. 
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liquidator, the official receiver shall be the liquidator 
during the vacancy.(a) The official receiver on becoming 
liquidator, whether provisionally or otherwise, may require 
the appointment of, and the Court may appoint, a special 
manager of the estate or business of the company other 
than himself.(i) 

On the winding-up order being made, the official receiver 
must summon separate meetings of the creditors and con- 
tributories of the company for the purpose of determining 
whether an application is to be made to the Court for 
appointing a liquidator in the place of the official receiver, 
and the Court may make any appointment to give effect 
to any such determination. (c) 

In case a liquidator is not appointed by the Court, the 
official receiver shall be the liquidator of the Company.(c) 

The liquidator shall take into his custody or under his 
control all the property, effects, and things in action tb 
which the company is entitled, (o?) 

By section 12 of the Act, 1890, the liquidator of a com- 
pany which is being wound up by the Court may, with the 
sanction of the Court or of the committee of inspection, carry 
on the business of the company, or bring or defend any 
legal proceeding in the name and on behalf of the company, 
or exercise any of the powers conferred by sections 159 
and 160 of the Act of 1862 — these are the paying of any 
class of creditors in full, making compromises or arrange- 
ments with creditors or persons having claims against 
the company, and the compromise of calls and debts. (^) 
And the liquidator of any such company may, without 
such sanction, exercise any of the other powers conferred on 

(a) Winding-up Act, 1890, 8. 4. 

(&) Ibid. 8. 5. 

(r) Section 6. The Court may refuse, its power being discretionary, to 
accept the nominee of the creditors and contributories, and leave the official 
receiver to act In re Johannenherg Gold Company [1892], 1 Ch. 683, 

(rZ) Companies Act, 1862, s. 94. 

(e) The Court must be satisfied as to the propriety of the compromise. 
7?c Northimherland and Durham Banliing Company^ 1 Dr. & Sm. 273 ; 
Re East of England Banking Company^ 41 L. J. Ch. 624, The Court 
cannot compel a liquidator to compromise debts against his judgment. Ihid, 
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the liquidator by section 95 of the Act of 1862. These 
are as follows ; — 

(1.) To sell the property of the company. 

(2.) To do all acts and to execute in the name of the 
company all deeds, receipts, and other documents. 
(3.) To prove, rank, claim, and draw a dividend in ease 
of the bankruptcy of any contributory. 

(4.) To draw, accept, make, and indorse any bill of 
exchange or promissory note in the name and on 
behalf of the company, and also to raise upon 
the security of the assets of the company any 
requisite sum or sums of money. 

(5.) To take out, if necessary, in his official name, letters 
of administration to any deceased contributory. 
The exercise of the powers referred to in this section 
are, however, subject to the control of the Court, and any 
creditor or contributory may apply to the Court with 
respect to any exercise or proposed exercise of the 
powers. (/) 

The liquidator may, with the sanction of the Court or of 
the committee of inspection, employ a solicitor, or other 
agent, to take any proceedings, or do any business, which 
the liquidator is unable to take or do himself.(y) 

Provisions are made by the recent Act for the making 
out and submitting to the official receiver a statement of 
the company's affairs ;{h) after the receipt of which he must 
make a report to the Court as to the amount of capital 
issued, subscribed, and paid up, and the estimated amount 
of assets and liabilities{z) of the company that has failed, 
the cause of failure, and(0 whether further inquiry as to 
the promotion, carrying on, or failure of the company is 
desirable. He may also make a further report where, in 
his opinion, any fraud has been committed by any pro- 
moter, director, or other officer of the company.(^) The 

(n Section 12 (3) of 1890. (0 Section 8 (1). 

(jj) SccUon 12 (4). (*) Section 3 (2). 

(A) Section 7. 

2 K 
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Court may thereupon order the public examination of 
any such persons, and the official receiver shall take part 
in the same.(a) 

The liquidator may apply to the Court in manner pre- 
scribed for directions in relation to any particular matter 
arising under the winding-up ;(h) on the other hand, if 
any person is aggrieved by any act or decision of the 
liquidator he may apply to the Court and the Court may 
confirm, reverse, or modify the act or decision complained 
of, and make such order as it thinks just,(c) 

Liquidators in Voluntary Winding-up, the 

Companies Act, 1862, s. 133, a liquidator is to be appointed 
for the purpose of winding-up the affairs of the company 
and distributing the property. He is appointed by the 
company in general meeting, and upon his appointment, 
all the powers of the directors cease except in so far as the 
company in general meeting, or the liquidator may sanction, 
the continuance of such powers. (^^) He is empowered to 
do all the acts mentioned in section 133 (7) without the 
sanction of the Court. These acts are similar to those 
above referred to when dealing with the powers of a 
liquidator under a winding-up by the Court. In the case of 
a compromise with creditors the liquidator must obtain the 
sanction of an extraordinary resolution of the company.(€) 

A liquidator may apply to the Court to determine any 
question arising in the matter of the winding-up.(/) He 
may also, whether the winding-up is voluntary or com- 
pulsory, apply to the Court for repayment of moneys by 
delinquent directors under section 10 of the Winding-up 
Act, 1890. 

(fl) Act of 1890, s. 8 (3), (4). 

(i) Ibid, s. 23, 

(c) Ibid. s. 24. The application is by summons. Re National TI/wZc- 
meal Bread Co^ijyany [1892], 2 Ch. 467. 

{(T) Act of 1862, s. 133 (5). 

(r) Ibid. 8. I.'jO. 

(/") “ In a voluntary winding-up the liquidator may apply to the Court 
to decide any questions fairly arising in the winding up per .Tessel, M.R., 
Rc Union Bank of Kingston-on-JIull, 13 Ch. D. 809 ; see also In re Bank 
of Qibraltar^ L, R. 1 Ch, 69. 
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Winding up of Companies existing before 1862. — 
Banking companies formed under the 7 & 8 Viet. c. 118, 
or under the 21 & 22 Viet. c. 91, as limited, and respec- 
tively registered under the 20 & 21 Viet. c. 49, and the Com- 
panies Act, 1862, will be wound up under the latter Act,(^) 
and all its provisions with regard to banking companies, 
formed and registered since the 2nd of November, 1862, 
will apply, with this exception, that persons liable at law 
or in equity, to contribute to the payment of the debts or 
liabilities of the company contracted prior to registration, 
and for the adjustment of the rights of the members 
among themselves, will be contributories in respect of 
such debts and liabilities.(/i) The Court may, when the 
petition for the winding-up has been presented, on the 
application of a creditor, restrain further proceedings in 
actions or suits, as well against contributories as against 
the company, (/) and legal proceedings cannot afterwards 
bo commenced against contributories, without the special 
leave of the Court. (^) 

So, banking companies established under the 7 & 8 
Geo. 4, c. 46, or under the 3 & 4 Will. 4, c. 98, or banking 
companies not registered as limited or unlimited, under 
the Companies Act, 1862, will be wound up as un- 
registered companies(/) under that Act, with this excep- 
tion, that no such company can be wound up voluntarily, 
or subject to the supervision of the Court.(7n) The cir- 
cumstances under which such a company may bo wound 
up are : — 


(1.) Whenever it is dissolved, or has ceased to carry on 
business, or is carrying on business merely for 
the purpose of winding-up.(7i) 





(j 7 ) 25 & 26 Viet. c. 89, fls. 179, 180. 

(/t) Hid. 8. 196 (5). 

(0 Ihid. B. 197. 

(k) Ibid, 8. 1 98. Advocate 

(Z) Jhid. 8, 199, As to the wonls "consisting of more than seven 
members," see In rr Jiuirlhuj and Wdhy'H Contract [18951, 1 Cliiliflam u 
(7w) Ibid. 8. 199 (2). ■' 

(«) /iiU 8. 199 (S). 5r 
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(2.) Whenever it is unable to pay its debts.(a) 

(3.) Whenever the Court is of opinion that it is just 
and equitable that the company should be wound 
up.(a) 

The circumstances under which an unregistered com- 
pany will be considered as unable to pay its debts are 
similar to those already detailed in regard to registered 
companies. (/^) The Court has a similar power of staying 
actions commenced by creditors against the company or 
contributories, on the presentation of the winding-up 
petition, (c) and of prohibiting the commencement of 
actions against contributories without its leave.(f^) The 
rights and liabilities of contributories to creditors and 
amongst themselves, under the winding-up, remain un- 
affected by recent legislation as to these copartnerships.(^) 

Having seen when and under what circumstances 
banking copartnerships and companies may be wound up, 
it becomes now necessary to briefly point out the parties 
who arc liable as contributories, and the nature of their 
liability, and the mode of enforcing it. 

Contnhutories generally , — A contributory is defined, by 
the Companies Act, 1862, to be every person liable to 
contribute to the assets of the company, in the event of 
the same being wound up ; and in all proceedings for 
determining the liability of contributories, any person 
alleged to be a contributory.(/) Every present and 
(subject to the qualification mentioned on p. 489) every 
past member of such company is liable to contribute to 
the assets of the company to an amount sufficient for 
payment of the debts and liabilities of the company and 
the costs of the winding-up, and for the payment of such 
sums as may be required for the adjustment of the rights 

(a) See note (n), ante, p. 499. 

Ih) 25 & 26 Viet. c. 89, s. 199 (4) ; and see ante, p. 491. As to what is 
to be deemed a contributory in the event of an unregistered company 
being wound np, see section 200. 

(/r) Ihid. s. 201. 

{(1) Ibid. s. 202. 


(e) I hid. s. 200. 
00 I^id. 8. 74. 



APPLICANTS ANT) ALLOTTEES. 


501 


of the contributories amongst themselves.(r/) By section 75, 
tho liability to coiitributo is deemed to create a debt of 
the nature of a specialty. (/j) 

By section 23, the subscribers of the memorandum of 
association are deemed to have agreed to become members 
and upon registration of tho company shall be entered as 
members on the register of members, and every person 
who has agreed to become a member and whose name 
is entered on the register shall be deemed to be a 

O 

member.( 2 ) 


Applicants and Allottees . — “ To constitute a binding con- 
tract to take shares in a company, when such contract is 
based upon application and allotment, it is necessary that 
there should be an application by the intending share- 
holder, an allotment by the directors of the company of 
the shares applied for, and a communication by the directors 
to the applicant of the fact of such allotment having been 
made.”(/»:) An application for shares need not be in 
writing, (/) and it may be withdrawn at any time prior to 
the acceptance being notified to the applicant. When the 
acceptance is sent by post the contract becomes binding, 
when it is in fact posted.(m) A withdrawal of an applica- 
tion for shares may be made orally.(n) 

(} 7 ) Section 38. 

()/) Jte West of England Bank, 48 L. J. Ch. 463. 

(?) The register, however, is not conclusive (section 98) and a person 
who has in fact agreed to take shares, but whose name is not on the 
register at the time of winding-up, may Ikj liable as a member. Juinith'tf 
Case, L. H. 20 Kq. 506 ; Reexe Silver Ji/ining Conij)a7iy v. Smith, L. It. 4 
H. L. 77, 80 ; O/islow's Case, 57 L. J. Ch. 338 ; and, on the other hand, 
a person's name may be removed from the register if it can be shown to 
have been improperly placed there. See ShcwcU's Case, L. R. 2 Ch. 387 ; 
F,jfe'‘s Case, L. K. 4 Ch. 708. 

(A) i*er Baggallay, L.J., in In re Srottisli Pctrolenvi Company^ 
23 Cb. 1). 413, 430 \ lie Universal Ranking Company, L. R. 3 Ch. 
633. 

(/) Ex, parte Bloxam, 33 Beav. .529. 

(vt) Dunlop V. Jligyins, 1 11. L. C. 381 ; Ifchb's Case, L. R. 4 J*lq. 9 ; 
Ritso's Case, 4 Cb. D. 732; Uoiisehold Fire Insurance Comjiuuy v. 
Grant, 4 Ex. I). 216. 

(n) Truman^s Case (1894), 3 Ch. 272 ; WilsoiCs Case, 20 L. T. 

(N.8.) 962. 
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Banh'upt's Trustee. — A contributory becoming bankrupt 
before or after he has been placed on the list of contribu- 
tories, his trustee will be deemed to be a contributory, and 
may be called upon to admit proofs against his estate, or to 
allow payments out of bis assets in due course of law of 
any moneys due from the banknipt in respect of his 
liability to contribute, and the estimated value of his 
liability to future calls may be proved against his estate. (a) 

Directors. — As to when directors, acting without the 
necessary qualification in respect of shares prescribed by 
the memorandum or articles of association, will make 
themselves liable as contributories in respect of such shares, 
see pp. 450, 451. 

E.vecutors and Administrators, — On the death of a con- 
tributory, either before or after being placed on the list 
of contributories, his personal representatives, heirs, and 
devisees will be liable in due course of administration to 
contribution, and such personal representatives, heirs and 
devisees will be deemed to be the contributories.(5) 

Executors holding shares merely as such, and never 
having taken to them as beneficial holders, are only liable to 
the extent of the assets of those whom they represent ; the 
liability is that of the estates of the original holders,(c) 
If, on the other hand, they do accept the shares on behalf of 
their testator’s estate they will become personally liable 
thereon, though they acquire a right of indemnity against 
the estate.(f?) An executor docs not make himself per- 
sonally liable by receiving diridends due on the shares of 
the te5tator.(^) 

(«) 25 & 26 Viet. c. 89, ss. 75, 77 : McEwerCs Case, L. B. 6 
Ch. 682. 

(5) md. 8. 76. 

(r) Menfordshire Banliing Company, 33 Bear. 435 ; 12 W. B. 664 ; 
Burhan'f! Case, 4 App. Cas. 595. 

(d) In re Leeds Banking Company, L. B. 1 Ch. 231 ; Buff's Exeeutor s' 
Case, 32 Ch. D. 309. 

(e) Hamer's Devisees' Case, 2 De G. M, & G, 366 ; Herefordshire 
Banking Company, supra. 
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Married Woman , — If any female contributory marries 
either before or after she has been placed on the list of 
contributories, her husband will, during the continuance 
of the marriage, be liable to contribute to the assets of the 

O * 

company the same sum as she would have been liable to con- 
tribute if she had not married, and he shall be deemed to be 
a contributory accordingly. (Companies Act, 1862, s. 78.) 
This section must now be read subject to the recent statutes 
relating to married women. By the Act of 1882, s. 13, a 
married woman continues liable on contracts entered into by 
her before marriage to the extent of her separate property, 
and is liable as a contributory. On the other hand, by 
section 14 of the same Act, her husband is only liable on 
her ante-nuptial contracts to the extent of any property 
acquired by him through his wife.(/) 

Infants , — A shareholder who is an infant at the date of 
the winding-up of the company whose shares he holds, is 
entitled to have his name removed from the list of con- 
tributories ;(^) nor does he lose this right by delay, (/t) 
The transferor of the shares to the infant would in such a 
case be liable to be put on the list.(e) 


Principals and Agents.— A person taking shares, though 
intending to do so as an agent only for another, will be 
personally liable as a contributory, unless he states at the 
time that he accepts only as agent. (!•) But if he contracts 
as agent he is not liable, but his principal. (/) 'Where the 
person, representing himself as an agent, has in tact no 


( f) Ab to a married woman taking shares in a company, see /tntr, p. 4.'^!), 
and see A/msn Cn.'ie 1 De G. Sm. 5GU ; Jir Lomhm novilmy Jijmh, 
18 Ch D. nsi 5 Itc Wext of Kmjlanil 12 Ch. D. 284 ; In re Leeds 

JiaiihiiKf Vooipuny, L. R- 3 K(|. 781. 

(o') lie Asiatic Jianhiny (JorporatioiK D. R. o Ch. 2‘.)8. 
f'/O lio (Jowmercial Jfcinh of India, I/. R. 8 I'.q. 240. 

(0 (Jurtis Caxc, h. K. G Eq. 45r> ; ('oxc, 20 L. T. 421 ; but 

the company may be estopped from puttiii}' the traiislcror on the list, if 
on discovering the transferee was an infant they UH>k no to remove 

his name from the register. Baesonx (Jasc, L. R. 8 Eq. GDG ; Capper s 


L. R. 3 Ch. 458. 

(h') Bird, Ex parte, 33 L. J. Bank. 49. 

(/) Muir V. Qlasyoio Bank, 4 App. Cos, 337, 368. 
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authority, he will not he liable as a contributory, for the 
contract was not ejitered into with him, but he would be 
liable on an implied contract that he had the authority he 
represented himself as having, or (if he knew that he had 
no authority) for fraud.(a) 

Trustees. — The trustee is liable to be put on the list of 
contributories and not the cestui que trust, nor is his liability 
limited to the amount of the trust estate.(5) A trustee, of 
course, has his remedy against the cestui que trust for 
indemnification. The same rule applies, although the 
trustee is merely the nominee of the cestui que trust, (c) 
the noininor cannot be put on the list, because, although 
he is the beneficial owner, the contract was not made 
with him.(c?) 

Purchasers hy means of Misrepresentation. — As to when 
persons w'ho have been induced to purchase shares in a 
company through fraud or misrepresentation can repudiate 
their shares, and as to how far they can do so when the 
winding-up has commenced, see ante, p. 435. 

Partners. — As has been primd facie, apartnerhas 

no implied authority to lake shares for a debt due to the 
firm.(tf) Where he has such authority, and the shares are 
transferred to the firm, the firm are bound, and can be put 
on the list of contributories. (/) 

List of Contributories. — As soon as practicable after the 
order for winding-up has been made, the liquidator settles 
the list of the contributories.(^) In settling this list a 

(n) Coventry's Case (1891), 1 Ch. 202 ; Collen y. Wright, 8 B. & B. 
647. 

(Ji) Barrett's Case, svpra, 4 D. J. & S. 200 ; Hoards Case, 2 J. & H. 
229 ; Muir y. City of Glasgow Bank, 4 App. Cas. 337. 

(r) King's Case, L. R. 6 Ch. 196. 

(«/) See King's Case, supra ; Chapman and Barkers Case, L. R. 3 Eq. 
361 ; Williams' Caxc, 1 Ch. J). 576 ; Coventry's Case (1891), 1 Ch. 207. 

(e) Niemann y. Niemann, 43 Ch. D, 198 ; see ante, p. 255. 

(/) Be Land Credit Company of Ireland, L. R. 8 Ch. 831. 
tp') 25 & 26 Viet. c. 89, s. 98 ; sec Windiog-up Roles, 1890, and Be 
English Bank of River Plate fl892], 1 Ch. 391. 
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distinction must be made between persons contributories 
in their own right and persons who are representatives of 
others or liable for their debts.(/t) 

In the case of a personal representative of a deceased 
contributory being placed on the list, it will not be neces- 
sary to add his heirs or devisees. The heirs or devisees 
may, however, be added as and when the Court may 
think fit.(z) 

On a voluntary winding-up the liquidator appointed by 
the company has similar powers of settling the list, and 
the list will be primd facie evidence of the liability of the 
persons named therein as contributories. (A') Persons 
dissatisfied with the insertion of their names on the list 
may apply to the Court.(0 

Fast Members . — There is only one list of contributories 
as past members (called the B list), and all persons ceasing 
to bo members within the year are liable to be put on 
it as soon as it appears that the contributions of present 
members will be insufficient, and that the debts to be paid 
were contracted previous to their retirement.(?n) So, a 
past member of a limited banking company who has 
transferred his shares within a year of the winding-up is 
liable (if his transferee has not paid the unpaid capital on 
his shares, and if the present members’ contributions arc 
insufficient) to contribute, together with other past 
members, to the assets of the company to the full amount 
of the debts which were due at the date of the transfer, and 
which were still unpaid at the date of the winding-up. (n) 

In the case of successive transfers all occurring within 
the year, the following has been stated to be the rule.(o) 

(A) 25 & 26 Viet. c. 89, s. 09, 

(i) Ibid. B. 99. Sec Winding-up Rules, 1890, rule 83. 

(A) md. 8. 133 (8), (9). See Webb v. Whijin, L. R. 5 H. L. 735. 

(0 Ibid. 8. 138. 

(w) IHd. 8. 38 (2), (3). See Lrett'g Case, L. R. 6 Ch. 800 ; Webb v. 
Whtffin, L. li. 6 H. L. 711. 

(n) Morris's Case, In re Onental Conunercial Bank, L. U. 7 Ch. 200. 
(u) “Buckley on Cumpanies ” (6tb edit.), p. 147. 
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“ If X. has transferred to Y. and Y. to Z., both transfers 
having been made within a year before the winding-up, 
on the settling of the B list, both X. and Y. wiU be placed 
on it at the same time.(a) And although as between 
themselves X. cannot be called upon to contribute anything 
until Y. has been exhausted, yet it seems there is nothing 
to j)rcvent the liquidator from calling upon both X, and Y. 
simultaneously, or calling upon X. and passing over Y.(i) 
In either case, however, X. has his remedy over against Y. 
and can call upon him for an indemnity.”(Z') 

I he funds contributed by the B Hst of shareholders 
become part of the general assets of the company, and are 
not to be applied, preferentially or exclusively, to the 
payment of those debts which were incurred before the 
B shareholders retircd.(c) Compromises with some of 
the existing members, effected by liquidators with the 
sanction of the Court, will not operate as a release to past 
meinbers.((Q 

Rectifi/ing Register on settling List . — On settling the list 
of contributories the Court has likewise power to rectify 
the register of the members of the company, whenever 
parties have been improperly entered or omitted. (^) 

Proof of Debts . — For the purpose of ascertaining the 
debts of the company, the creditors are called upon by 
the official liquidator, to come in and prove their debts or 
claims against the company. All debts payable on a con- 
tingency, and all claims against the company present or 
future, certain or contingent, ascertained or sounding only 
in damages, shall be admissible to proof against the com- 
pany ; a just estimate being made, so far as is possible, of 

(fl) llumhy\s Case, 2G L. T. 93G ; 6 Jur. (N.s.) 215 ; W. N. (1872), 
12G. 

(//) Morns' Case, L. K. 7 Ch. 200. See BreWs Case, L. K. 6 Ch. 807. 

(r) }Veffh V. M'Jti/h'n, L. K. 5 H. L. 711. 

(/Z) llvdson's Ca.se, L. K. 12 Eq. 1 ; Helhert v. Banner, L. R. 5 H. L. 

28 ; NevllVs Case, L. R. 6 Ch. 43. 

(e) 25 & 26 Viet. c. 89, ss. 35, 98. Bcese River Minina Company T. 
Smith, L. R. 4 H. L. 64. 
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the value of all such debts or claims as may be contingent 
or sounding only in damages.(/) 

Making Calls on Contributories and Bight of Set-ojf , — 
The Court is empowered to make calls on the contributories 
settled on the list to the extent of their liability, for payment 
of the debts of the company and the costs, charges and 
expenses of winding-up, and for the adjustment of the rights 
of the contributories amongst themselves, and in making a 
call the Court may take into consideration the probability 
that some of the contribiitoiics may fail to pay their propor- 
tions. [g) By the Winding-up Act, 1890, s. 13, the liquidator 
shall not make any call without either the special leave of 
the Court, or the sanction of the committee of inspection. 
Making a call is within the discretion of the Court ; and 
the call will not be made if the (Jourt is satisfied that there 
are sufficient assets in the hands of the liquidators ; but it 
will be made if there are oily outstanding assets, the 
realization of which is doubtful both as to amount and 
time.(/4) A liquidator under a voluntary winding-up has 
power to make calls.(/) A call, being a statutory liability 
to contribute to the assets of the company, is not a mutual 
debt’^ within section 10 of the Judicature Act, 1875, and a 
shareholder, who is a creditor of the company, is not allowed 
to set-off his debt against a call made on him by the 
liquidator \{k) and this seems to be so even when the 
company is unlimited, (/) nor does the fact that the company 

(/) 25 & 20 Viet. c. 8!>, s. 158. All debts owing to unfiecured creditors 
stand upon an equality and must be paid pari y/a wK. Oak Pits Collivnj 
Ctmpany^ 21 Ch. D. 829 ; Black and Compaiifi'x Caxr, L. K. 8 Ch. 262. 
The rule in bankruptcy respecting “ debts and liabilities provable ” are 
made applicable to the winding up of companies. Judicature Act, 1875, 
8. 10. Sec Bankruptcy Act, 1883, s. 37 ; and sec Winding-up Rules, 
1890. A» to Hct-off, see Be parte JfaineH [1892], 2 Ch. 457, 

07) 25 & 26 Viet. c. 89, s. 102. He Pyle Workx, 44 Ch. I). 588 ; 
Re Cordova Union Gold Company [1891], 2 Ch. .580. 

(A) In re Jiarned'x Bank, L. It. 5 II. L. 28. 

(i) 25 & 26 Viet. c. 8!), s. 133 (9). 

(A) Re WkitcJiouxc, 9 Ch. I). 595 ; OriHuelVs Ome, L. It. 1 Cli. 528 ; 
Black's Case, L. It. 8 Cb. 254. 

(Z) Ex parte. Braniohite, We.it of Evyland Jian.k,\H L. J. Ch. 468 ; 
see contra International Life Assurance Company, Gibb's and West's 
Case, 39 L. J. Ch. 271 ; L. It. 10 Eq. 312. 


507 


508 


WINDIKG-UP AND DISSOLUTION. 


is being wound up voluntarily make any difference.(a) 
But when all the creditors of the company, whether limited 

or unlimited, have been paid in full, moneys due on any 
account whatever to any contributory from the company 
may be set off against any subsequent call or calls.(6) 
An order for a call is conclusive evidence that the call is 
due, and all other pertinent matters stated in the order 
are to be taken to be truly stated as against all persons, (c) 
with the exception of proceedings taken against the real 
estate of a deceased contributory, when the order will be 
only primd facie evidence for the purpose of charging his 
real estate, unless his heirs or devisees were on the list of 
contributories at the time when the order was made.(c) 
A right of appeal is, however, given against any order that 
may be made or that is sought to be enforced against a 
contributory or his representatives.(rf) 

Nature of Liability . — As has been previously stated, 
calls made on the winding-up of a banking company, 
formed under the Companies Act, 1862, will create a 
specialty debt due from the contributory, and will not, 
therefore, be barred till the lapse of twenty years.(e) 

Enforcing Calls . — Payment of the amount due from a 
contributory on a call may be enforced by order of the 
Court to be made in Chambers on summons by the 
liquidator.(/) In the case of a voluntary winding-up, 
application must be made by the liquidator to the Court for 
its aid to enforce calls, (y) 

If the representative of a deceased contributory makes 
default in paying a call, proceedings may be taken for 

(a) 7?6' WhitehousCf aiUe ; BlacU's Case, antes Colorado Mines 
Company. 75 L. T. (n.b.) 145. 

(J>) 25 & 26 Viet. c.-SD, s. 101. Gihh's and West's Case, L. R. 10 Eq. 
312 

(<0 Ihid. s. 106, 

(d) Ibid. 3. 124, 

(e) See ante, p. 501. 

(/) Winding-Up Rules, 1890, rule 95, and see Companies Act, 1862, 
8 . 120 . 

(^) 25 & 26 Viet. c. 89, a. 138. 
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administering either his personal or real estate and of com- 
pelling payment thereout of the calls.(A) 

A contributory may be arrested upon proof being given 
to the Court, either before or after maldng the winding- 
up order, of his intention to quit or abscond from the 
United Kingdom for the purpose of evading payment 
of calls.(z) An order for the payment of calls made in 
England may be enforced in Ireland or Scotland against 
contributories.(/;) 

Dissolution on Winding-up , — In the case of a compulsory 
winding-up, a company will be deemed to be dissolved 
when its affairs have been completely wound up, and an 
order has been obtained from the Court dissolving the 
company.(Q The official liquidator must report the order 
to the registrar who will make a minute in his books of the 
dissolution of the compaDy,(m) Should he fail in reporting 
the order, he vnW incur a penalty not exceeding 5h for 
each day of delay.(n) In the case of a voluntary winding- 
up, as soon as the affairs of the company have been fully 
wound up, the liquidators must make up an account showing 
the manner in which the winding-up has been conducted, 
and the property of the company disposed of ;(£>) and the 
liquidators are then to call a general meeting of the com- 
pany for the purpose of laying this account before the 
meeting, and giving their explanations.(o) The liqui- 
dators are afterwards to make a return of the holding of 
the meeting to the registrar, and, on the expiration of three 
months from the date of the registration of this return, the 
company will be deemed to have been dissolved. (p) If the 

(A) 25 & 2G Viet. c. 89, B. 105. f. i t r 

(i) Ihid. s. 118. Sec U re Jmjienal Mercantile Credit Company, 

L. K. 5 Eq. 264. 

(7c) lUd. ss. 122, 123. 

(7) Ibid, B. 111. 

(m) Ibid. 8.112. , . 

(n) Ibid. 8. 113. See as to conclusion of liquidation under the 
Winding-Up Act of 1890, 8. 15 (53 4: 54 Viet. c. 63). 

(o) Ibid. 8. 142. 
ip) Ibid. B. 143. 
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liquidators fail to make the return, they will incur a penalty 
not exceeding 5/. for every day of default.(a) 

Abortive Company . — Where a company is not incor- 
porated either according to foreign, or English, law, and, 
therefore, never in existence as a company, it cannot be 
wound up under the Companies Act, 1862.(^) 

But independently of the procedure provided by the 
Companies Act, 1862, for winding-up and dissolving a 
banking company, there is another mode which it may he 
useful to mention. It is usual for promoters to state in 
their prospectus that they reserve to themselves the right of 
returning the deposits, with or without certain deductions 
for preliminary expenses, should the proposed capital not 
be subscribed, or from any other event the project should 
fail in their opinion to be practicable. This being a legal 
stipulation is binding upon all parties and is illustrated by 
the following case : — 

o 

The directors of a projected bank, not being able to 
carry out the project to its full extent, determined upon 
winding-up and returning the deposits. Deposits amounting 
in the whole to two-thirds of the subscriptions had been 
returned, and the remainder was in course of liquidation. 
A bill was filed by purchasers of shares or intended shares 
who were dissatisfied with the termination of the proposed 
bank ; and it was held, that the directors were justified in 
the course they had taken, it being morally impossible that 
the project could have been carried out in its integrity 
from the events which had happened.(c) 

Colonial Banks . — The Royal Bank of Australia was 
wound up in Chancery under the Acts of 1848 and 1849 ; 
the petitioner for the winding-up order, a shareholder in 
the bank, being described in his petition as of a place out 

(a) 25 & 26 Viet. c. 89, s. 143. 

(&) III re Imperial Anfflo- German Banh, 26 L, T, (N.S.) 229. 

(e) Bank of Switzerla^ v. Bank of Turkey ^ 5 L. T. (N.S.) 549. 
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of the jurisdiction, was ordered to give security for costs 
before his petition could be heard ; and proceedings taken 
in Scotland against the petitioner, in respect of a debt due 
from the company, were held to furnish proper ground for 
a winding-up on his petition.(f?) 

But the Court of Chancery refused to make an order 
winding-up the Union Bank of Calcutta, established in 
India in 1829, on the ground that substantial justice could 
not be done in this country.(6') 

(<i) Ex parte Latta^ 3 Dc G. & S. 186. 

(c) Ex parte WaUon, 3 Dc G. & S. 253. 
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CHAPTER LVI. 

BANKRUPTCY. 

In the following Chapter it is proposed to state, as shortly 
as possible, the law relating to bankruptcy. 

Who may he made Bankrupts , — Generally speaking, 
every person capable of making a binding contract is also 
capable of being made a bankrupt, either as a trader or 
non-trader.(a) By the Bankruptcy Act, 1869,(6) Sched. L, 
hankers were expressly declared to be traders liable to the 
bankruptcy laws ; and all persons, it would seem, are to be 
deemed bankers who act as such, although they may not keep 
banking houses ; but this term does not include an army 
or navy agent.(c) Although the Bankruptcy Act, 1883,(d) 
repeals the Act of 1869 and applies to all persons, whether 
traders or non-traders, yet the distinction between the two 
classes of persons is not entirely abolished. For instance, 
in the case of a bankrupt trader who has not kept proper 
books in his business(^) carried on by him, his discharge 
must be refused, suspended, or granted conditionally.(/) 
The doctrine of reputed ownership applies to traders only, 
and has no application to non-traders. A non-trader is 
only liable to the bankruptcy laws in respect of debts 
contracted since the passing of the Bankruptcy Act, 1861. 

Although, as has been stated above, the Act of 1869 is 
repealed, it is conceived that the definition of trader con- 
tained in that Act will still guide the Courts in deter- 

(a) “Robson on Bankruptcy ” (7th edit.), p, 116. 

(P) 32 & 33 Viet. c. 71, 

(c) Ex parte Wilson, 1 Atk. 217 ; Richardson v, Bradshaw, ibid. 129. 
For definition of trader, see Schedule I. 

(d) 46&47 Viet. c. 62. 

(e) Qufcre, whether the term “ business ” is more comprehensive than 
the word “ trade.” 

(/) Bankruptcy Act, 1883, s. 28, repealed by Bankruptcy Act, 1890, 
s. 29 (53 & 54 Viet, c. 71), but re-enacted, with slight variations, by 
section 8. 
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mining whether a particular person is or is not a trader 
for the purposes of the existing bankruptcy laws. 


Married Wo)nen » — Formerly a married woman was not 
ordinarily liable to bankruptcy as she could not, as a 
general rule, enter into binding contracts ; but where, by 
the custom of London, she was trading as a feme soley{g) 
or where her husband was civilly dead,(/i) or in exile, (A) 
or she was living apart from him under a decree of judicial 
separation or order of protection, she might be made a 
bankrupt.( 2 ) A married woman, however, could not be 
made a bankrupt in respect of her separate estate. (i) 

The Married Women’s Property Act, 1882 (which is 
unaffected by the Bankruptcy Act, 1883), practically puts 
a married woman for contractual purposes on an equal 
footing with a feme sole, and expressly enacts that a 
married woman trading separately from her husband (/) 
shall be subject to the bankruptcy laws in respect of her 
separate property in the same manner as a feme sole,(m') 
It will be noticed that the Act only applies to women trading 
separately from their husbands, although it is difficult to 
see why they should not be liable to bankruptcy in respect 
of their separate property whether trading or not. 

As a judgment against a married woman is treated as 
one against her estate and not against her personally, it 
has been held that a bankruptcy notice under section 4, 
sub-section of the Bankruptcy Act, 1883, cannot be 
issued against a married woman, who is carrying on a 
trade separately from her husband, and against whom a 


(q^ La Vie v. Phillips, 3 Burr, 1776 ; Er pndv Carriiujtoii, 1 Atk.206. 
Sparrow V. Cairidhent, cited 2 W. Bl. 1107 ; Ex parte Erunks, 7 

lo\ 21 Viet c, 86, RS. 21, 25, 2G ; 41 & 42 Viet. c. 19 ; Itairisdea v. 

Brearleijf L. K. 10 Q. B. 147 ; 44 L. J. Q. , _ 

(k) Ex parU’ Holland, L. K. 9 Ch. 307 ; 43 L. J. Bank. 8 j> ; Ex parte 

JoiiXH, re Gruftell, 12 (’li. 1>. 484 ; 48 L. J. Bank. 109. 

(l) As to the meaning of “carrying on a trade separately from her 

husband,” see /rt [1893J, W. N. 189. 

(nO 45 fit 46 Viet. e. 7.5, s. 1, sub-sect 5. A marneil woman having 
traded and afterwards sold her business is liable to be made bankrupt in 
respect of debts incurred by her prior to the sale. In re Bagnall [1896], 
2 Q. B. 407. 
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creditor has recovered a judgment in the form settled by 
the Court of Appeal in Scott v. Morley, 20 Q. B. D. 120.(a) 

It has also been decided that a judgment recovered 
against a married woman does not, upon the death of her 
husband, render her personally liable to pay the judgment 
debt, so as to entitle the judgment creditor to take bank- 
ruptcy proceedings against her upon such judgment.(5) 

Infants. An infant cannot be made a bankrupt, unless, 

perhaps, for necessaries supplied to him, nor can he present 

a petition against himself, (c) nor render himself liable to be 

made bankrupt by ratifying a debt on attaining his 

majority.(^^) It has been held under the Act of 1869 that 

an infant who has traded cannot be adjudicated a bankrupt 

on the petition of a person who has supplied him with 

goods on credit for trade purposes, but to whom he has 

made no express representation that he is of full age, even 

though he has pre\dously filed a petition, the proceedings 

under which have become abortive. Whether, if the 

infant had expressly represented to the petitioning creditor 

that he was of full age, an adjudication could be made 

qumy. The Infants’ Relief Act, 1874, applies to the 
trading contracts of an infant.((?) 

If an act of bankruptcy is committed by a firm having 
an infant partner, a receiving order cannot be made against 
the firm simply, but can be made against the firm other 
than the infant partner and if a receiving order has been 
made against the firm simply it can be amended by the 
Court under section 105 of the Bankruptcy Act, 1883.(/) 

Ininatics. Whether a lunatic can be adjudicated a 
bankrupt, even for debts contracted -whilst sane, seems 


III re Lijnes ; Ex parte M. Lester and Company [1893], 2 Q. B. 

(&) In re Ilewett; Ex parte Lcrcne [1895], 1 Q. B. 328. 

5$^ L. J. Ch. 673. 

id) 37 & 38 Vict c. 62 ; Ex jmrte KiUlc, L. R. 10 Ch. 373 ; 44 L. J. 
Bank. 63 ; In re Painey, 3 L. K. Ir. 4.59. 

(e) Ex parte Jones, supra, overruling Ex parte Lynch, 2 Ch. D. 227. 
U ) Lovell and Christmas v. Beauchamp [1894], A. C. 607. 
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doubtifiil(^) except, perhaps, with the consent of the Court 
in Lunacy.(/i) 

Upon a person being found lunatic, the jurisdiction of 
the Court in Lunacy immediately attaches to his property, 
including the discretionary powers vested in the Court by 
sections 117 and 120 of the Lunacy Act, 1890,(/) of 

applying his property for his benefit, and cannot be ousted 
by a subsequent adjudication in bankruptcy made without 
the consent of the Court, even assuming such adjudication 
to be valid and, therefore, the trustee taking the lunatic’s 
property under such an adjudication can only do so subject 
to the jurisdiction in lunacy.(A') 

Foreigners. — The English Court of Bankruptcy has 
‘prirnd fade no jurisdiction to make an adjudication iu 
bankruptcy against a foreigner domiciled and resident 
abroad who has never been in England, even tliough he is 
a member of an English firm which has traded and con- 
tracted debts in Englaud.(/) Nor can the Court direct 
service of a bankruptcy notice upon a foreigner abroad. (ni) 
Under the Bankruptcy Act, 18G9, a foreigner domiciled 
abroad, who contracted debts in England or abroad, was 
liable to be made bankrupt if he committed an act of 
bankruptcy in England although he might have left 
England before the petition was presented, but he could 
not be made a bankrupt upon an alleged act of bankruptcy 
committed abroad.(H) Under the Act of 1883, in order to 
present a petition against a debtor, the debtor must be domi- 
ciled in England or have ordinarily resided or have had a 
dwelling-house(o) or place of business in England within a 

((f) la re Fai-nham [1895], 2 Ch. 799. See further [1890], W. N. 37. 
(A) la re Lee, 23 Ch. \). 216 ; Fx parte Cohen, 10 Cb. D. 183. 

(i) 63 & 64 Viet. c. 5. 

(fi'\ la re Farnham, HVpra. 

(1) Ex parte Blaia; Jarc Sairer, 12 Ch. D. 522 ; 41 L. T, 46, 

(fft) Ex parte Pearxon; lie Pear»>/i [1892], 2 Q. B. 263. 

(n) Ex parte CrUpin, L. R, 8 Ch. 374 ; 42 L. J. Bank. 65 ; 28 L. T. 
483; 28 W. R. 491 ; Ex parte Paneiil ; la re Myer, 1 Ch. I). 509 ; 45 
L. J. Bank. 81 } 34 L. T. 10 ; 24 W. R. 262. 

(it) See la re Xordevfelt, Ex parte Maxim Ni>r(}enfelt Guos and 
Ammunition Company [1895], 1 Q. B. 161. 

0. 2 L 2 


BANKRUPTCY, 


51G 

year before tbe date of presenting the petition.(a) It would 
seem, therefore, that a foreigner who, being temporarily in 
England, contracts a debt and commits an act of bankruptcy 
abroad would now render himself liable to the bankruptcy 
laws, and it seems doubtful whether the decisions in Es; 
parte Crispin and E.s parte Pascal (ante, p. 515 (w)) 
could be fully supported under the Act of 1883. 

Undischarged Bankrupt.-^ Kn adjudication of bank- 

ruptcy against an undischarged bankrupt who has been 

permitted by the trustee to resume and continue business 
is good.(5) 

Companies. — Neither partnerships, associations, nor 
bodies corporate registered under the Companies Act, 1862, 
can be adjudicated bankrupt.(c) Such companies must 
be wound up, as explained in a previous Chapter, (d) but 
the winding up of companies is by the Companies Winding- 
up Act, 1890, transferred to the judge in bankruptcy, 
link following are declared to be acts of bankruptcy 

ruptcy. onder the Bankruptcy Act, 1883, as amended by the 

Bankruptcy Act, 1890 : — 

(1.) That the debtor has, in England or elsewhere, made 
a conveyance or assignment of his property to a 
trustee or trustees for the benefit of his creditors 
generally :(e) 

(2.) That the debtor has, in England or elsewhere, made 
a fraudulent conveyance, gift, delivery, or transfer 
of his property, or of any part thereof ;(/) 

(a) Section 6, par. (i.). See also In re Clark [1896], W. N. 89 (1). 

(J) Expaiie Watsori^ 12 Ch. D. 380. 

(c) Section 123. 

(rf) See antCy p. 488. 

(e) That is to say, a conreyance or assignment of all his property. See 
Robson (7th edit.), p. 140. As to when such a transaction comes within 
13 Eliz. c. 5, and can be set aside as tending to defeat and hinder creditors, 
see Spencer 7. Slater^ 4 Q. B. D. 13 j Boldero y. London Discount Com-" 
pany, 5 Ex. D. 47 ; Twyne's Case^ Sm. L. Ca, (9th edit), p. 1. The 
assignment must be by deed. Be Spackman ; Ex parte Foley, 24 Q. B. D. 
728. A conveyance by deed of all the debtor’s property except lea.seholds 
such conveyance containing a declaration of trust as to them is sufficient. 
In re Hughes [1893], 1 Q. B. 695 ; Re Spackman considered. 

(/) For general summary as to the result of the cases decided under this 
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(3.) That the debtor has, in England or elsewhere, made 
a conveyance or transfer of his property or any 
part thereof, or created any charge thereon which 
would under this or any other Act be void as 
a fraudulent preference if he were adjudged 
bankrupt :(^) 

(4.J That the debtor has, with intent to defeat or delay 
his creditors, done any of the following things, 
namely, departed out of England, (A) or being 
out of England remained out of England ;(/) or 
departed from his dwelling-house, or otherwise 
absented himself ;(i) or begun to keep house ;(Z) 
(5.) That execution against the debtor has been levied 
by seizure of his goods under process in an 
action in any Court or in any civil proceeding in 
the High Court, and the goods have been either 
sold or held by the sheriff for twenty-one days.(m) 
Provided that, where an interpleader summons 
has been taken out in regard to the goods seized, 
the time elapsing between the date at which such 
summons is taken out and the date at which the 
sheriff is ordered to withdraw, or any interpleader 
issue ordered thereon is finally disposed of, shall 
not be taken into account in calculating such 
period of twenty-one days : 

provision, and as to what amounts to a fraudulent conveyance, sec ante, 
p. 183, and Expurte Dann, 17 Ch. 1). 26. 

(V/) This provision is new under the Act of 1883. 

(h) See Ea: pm-te Crixpin, L. U. 8 Ch. 374 ; 42 L. J. Bank. 65. The 

consequence of liis departure must be todelay creditors. Ex parte Mutrie 
B Vcs. 576 ; Jlolnnjd v Whitehead, 3 Camp. .530. ’ 

(0 SaeExjfarte Earnetj,32L.J.Bmk.4\ \ Ex parte Crixpin, sv nra x 
Etc jiarte. Erandon, 25 Ch. D. 50U. 

(/O See Ift re Aldernon ; Ex parte Jaehxtm [1895], 1 Q. B. 183, 

(i) If bankers clase the doors and windows of the bank, and their 

customers cannot obtain admission, this is “beginning to keep Ijouse.” 
Cumming v. Jiaileij, 6 Bing. 363 : see further Ex parte Eoxter, 1 Rose, 60. 
This will be inferred from debtor giving an order to be denied to creditors] 
Muchltno V. May, 1 Taunt. 470. “ Stopping payment “ is not of itself an 
act of bankruptcy. Jfawhinxw 10 B. C’. 217. As to “dwellintr- 

house,” see In re Nordenfelt [1895], 1 Q. B. 151. 

(«0 This provision is new luidcr the Act of 1890. See Fiyy v. Mowe 
[1894], 2 Q. B. 690, and Trustee of Burns-Eurns v. Erow/i [1896], 1 
Q. B. 324. ' 
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(6.) That the debtor has filed in the Court a declaration 
of his inability to pay his debts(a) or has pre- 
sented a bankruptcy petition against himself. 

(7.) That a creditor having obtained a final judgment 
against the debtor for any amount, and execution 
thereon not having been stayed, having served 
on the debtor in England, or by leave of the 
Court, elsewhere, a bankruptcy notice under this 
Act, requiring him to pay the judgment debt in 
accordance with the terms of the judgment, or to 
secure or compound for it to the satisfaction of the 
creditor or the Court, and he has not within seven 
days after service of the notice in case the service 
is effected in England, and in case the service is 
effected elsewhere, then within the time limited ' 
in that behalf by the order giving leave to effect 
the service, either complied with the requirements 
of the notice or satisfied the Court that he has a 
counter-claim, set-off, or cross-demand which 
equals or exceeds the amount of the judgment 
debt, and which he could not set up in the action 
in which the judgment was obtained :(^) 

(8.) That the debtor has given notice to any of his 
creditors that he has suspended or is about to 
suspend payment of his debts.(c) 

(«) The declaration must be dated, signed, and witnessed according to 
Form 3 in the Schedule, and filed in the Bankruptcy Court, The witness 
must he a solicitor, justice of the peace, official receiver, or registrar of the 
Court. See Rule 135 of the Bankruptcy Rules, 1886. This revives tbelaw 
prior to 1869. 

(^) On this provision, see hi re Low [1891], 1 Q. B. 147; Ex parte 
Clfild [1892], 2 Q. B. 77 ; and Ex parte Alexander [1892], 1 Q. B. 216 ; 

In re IStofjdoii [189.5], 2 Q. B. 534. The introduction of me bankruptcy 
notice is new. AVheie the petitioning creditor's debt is founded on a 
judgment obtained by the compromise of an action, the Court may reject 
the debt as not being a good petitioning creditor's debt if the Court sees 
that the compromise, altliough not fraudulent, was unfair and unreasonable. 

In re Ilawhins. Ex parte Tnntp [1895], 1 Q. B. 404. See section 7 of 
Act of 1883, and Bankruptcy Act, 1890 (53 & 64 Viet. c. 71), s, 1. 

(r) This provision is new under the Act of 1883. See Crook v. Motley 
(1891), A. C. 316. It applies to non-traders as well as to traders. Inre 
Scott [1896], I Q. B. 619 ; Trustee of Lord Hill v. Rowlands [1896], 2 
Q. B. 124. See these cases also as to what amounts to notice of suspension. 
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Conditions on lohich Creditor may Petition . — In onlor 
that a creditor may be entitled to present a petition against 
a debtor the following conditions must be complied with — 

(1.) The debt owing by the debtor to the petitioning 
creditor, or, it two or more creditors join in the 
petition, the aggregate amount of debts owing to 
the several petitioning creditors must amount to 
50/. ; and 

(2.) The debt must be a liquidated sum payable either 
immediately or at some certain future time ; and 

(3.) The act of bankruptcy on which the petition is 
grounded must have occurred within three months 
before the presentation of the petition ; and 

(4.) The debtor must be domiciled in England or within 
a year before the date of the presentation must 
have ordinarily resided or had a dwelling-house 
or place of business in England. ((/) 

Debtor's Petition . — A debtor’s petition must allege that 
the debtor is unable to pay his debts, and its presentation 
shall bo deemed an act of bankruptcy without the previous 
tiling by the debtor of any declaration of inability to pay 
his debts and the Court shall thereupon make a receiving 
order.(5) 

Receiving Order . — On the presentation of a petition 
either by a creditor or the debtor the Court may make, 
subject to certain conditions specified in the Act, an order 
termed a receiving order. The effect of this order is 
to vest the bankrupt’s estate in the Court of Bankruptcy, 
and thus it protects the property from any dealings 
prejudicial to the interests of the creditors, but under the 
Act power is given to the Court to apjjoint an interim 
receiver of the debtor’s property prior to the making of 
the receiving order.(/) 

(jl) 40 & 47 Viet. c. 52, s. 6. It will l)c noticed that all these coiiditiona 
must he complied with as they arc cumulative and not alternative. As to 
(4.), sec In re Clack [1896], W. N. 89 (1). 

(e) IViA. 8. 8. 

(/) mi. 8. 10 ( 1 ). 
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It must be pointed out, however, that the property is still 
the debtor’s, and the debtor must personally sue for the 
recovery of what may belong to him ; anything recovered, 
however, must be handed to the receiver. The fact of the 
receiving order being made does not subject the debtor to 
the disabilities attending a bankrupt.(a) 

Under the Act of 1883 the bankruptcy of a debtor has 
relation back to and commences at the time of the act of 
bankruptcy being committed, upon which the receiving 
order has been made ; or if the bankrupt is proved to have 
committed more acts of bankruptcy than one, it has relation 
back to and commences at the time of the first of the acts 
of bankruptcy that may be proved to have been committed 
by the bankrupt within three months next preceding the 
date of the petition.(5) 

When a receiving order has been made against a debtor 
no creditor to whom the debtor is indebted in respect of 
any debt provable in the bankruptcy shall have any 
remedy against the property or person of the debtor in 
respect of such debt, nor shall commence legal proceedings 
against the debtor except by leave of the Court ; but this 
provision does not affect the power of a secured creditor 
from dealing with or realising his security.(c) 

By section 10, the Court may, after a presentation of a 
petition, stay any action, execution, or legal process against 
the property or person of the debtor, and any Court in 
which proceedings are pending against the debtor may stay 
such proceedings or allow them to continue upon terms.(if) 

If after a receiving order has been made the creditors, at 
the first meeting or any adjournment thereof, resolve that 
the debtor be adjudicated bankrupt or pass no resolution, or 
if the creditors do not meet, or if a composition or scheme 


{a') Rhodes 7. D(fU'son^ 16 Q. B. 1). 548 ; Re Smith, Ex part^ Mason 
(1893), 1 Q, B. 323. The principles which govern the annulment of an 
adjudication in bankruptcy arc applicable to the annulment of a receiving 
order. In re Dennis [1895], 2 Q. IJ. 630. Want of assets is notaanfficient 
ground for refusing to make a receiving order. In re Leonard (1896), 
W. N. 30. 

(i) 46 & 47 Viet. c. 53, s. 43. See also 53 & 54 Vict.c. 71, s. 20. 

(e) Ibid. s. 9. 

(d^ Ibid, s. 10 (2). 
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is not accepted within fourteen days after the conclusion of 
the debtor’s examination, or such further time as the Court 
may allow, the debtor shall be adjudged a bankrupt.(^) 

Appointment of Trustee,— By section 21, “where a 
debtor is adjudged bankrupt, or the creditors have resolved 
that he be adjudged bankrupt, the creditors may, by 
01 dinary resolution, appoint some fit(/) person, whether a 
creditor or not, to fill the office of trustee of the property 
of the bankrupt ; or they may resolve to leave his appoint- 
ment to the committee of inspection hereinafter mentioned. 

“The person so appointed shall give security in manner 
prescribed to the satisfaction of the Board of Trade, and 
the Board, if satisfied with the security, shall certify that 
his appointment has been duly made, unless they object to 
the appointment on the ground that it has not been made 
in good faith by a majority in value of the creditors voting, 
or that the person appointed is not fit to act as trustee, or 
that his connection with or relation to the bankrupt or his 
estate or any particular creditor makes it difficult for him 

to act with impartiality in the interests of the creditors 
generally. 

“ Provided that where the Board make any such objec- 
tion they shall, if so requested by a majority in value of 
the creditors, notify the objection to the Higli Court, and 
thereupon the High Court may decide on its validity. 

“ The appointment of a trustee shall take effect as from 
the date of the certificate. 

“ The official receiver shall not, save as by this Act 
provided, be the trustee of the bankrupt’s property. If 
a trustee is not appointed by the creditors within four 
weeks from the date of the adjudication, or, in the event of 
negotiations for a composition or scheme being pending at 
the expiration of those four weeks, then within seven days 


(c) Section 20 (I). ^ If a debtor has failed to carry out the terms of a 

no power to refuse an order for 

adjudication, nltlumgh it might be to the creditors’ a«lvantau-c Ft 
IH nfold (1892), 1 Q. 15. 73. ^ parte 

(/) By the Bankruptcy Act, 1890 (53 & 64 Viet. c. 71). s. 4, a person shall 
be deemed not fit to act as trustee of a bankrupt’s estate where he has been 
previonsly removed from such an office for misconduct or neglect of duty. 
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from the close of those negotiations by the refusal of the 
creditors to accept, or of the Court to approve, the com- 
position or scheme, the official receiver shall report the 
matter to the Board of Trade, and thereupon the Board of 
Trade shall appoint some fit person to be trustee of the 
bankrupt’s property, and shall certify the appointment. 

“ Provided that the creditors or the committee of inspec- 
tion (if so authorised by resolution of the creditors) may, 
at any subsequent time, if they think fit, appoint a trustee, 
and on the appointment being made and certified the 
person appointed shall become trustee in the place of the 
person appointed by the Board of Trade. 

“When a debtor is adjudged bankrupt after the first 
meeting of creditors has been held, and a trustee has not 
been appointed prior to the adjudication, the official 
receiver shall forthwith summon a meeting of creditors for 
the purpose of appointing a trustee.” 

By section 22, as altered by section 5 of the Act of 1890, 
“ the creditors, qualified to vote, may at their first or any 
subsequent meeting, by resolution, appoint from among 
the creditors, or the holders of general proxies or general 
powers of attorney from such creditors, a committee of 
inspection for the purpose of superintending the administra- 
tion of the bankrupt’s property by the trustee. The com- 
mittee of inspection shall consist of not more than five nor 
less than three persons.” Creditors so appointed cannot 
act mitil their proofs have been admitted.(a) 

“ The committee of inspection shall meet at such times 
as they shall from time to time appoint, and failing such 
appointment, at least once a month ; and the trustee or 
any member of the committee may also call a meeting of 
the committee as and when he thinks necessary, 

“The committee may act by a majority of their members 
present at a meeting, but shall not act unless a majority 
of the committee are present at the meeting. 

“Any member of the committee may resign his office by 
notice in writing, signed by him, and delivered to the trustee. 

(a) Act of 1890 (63 & 64 Viet. c. 71), s. 6, 
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If a member of the committee becomes baiikruptj 
compounds, or arranges with his creditors, or is absent from 
five consecutive meetings of the committee, his office shall 
thereupon become vacant. 

Any member of the committee may be removed by an 
ordinary resolution at any meeting of creditors of which 
seven days’ notice has been given, stating the object of the 
meeting. 

“ On a vacancy occurring in the office of a member of the 
committee, the trustee shall forthwith summon a meeting 
of creditors for the purpose of filling the vacancy, and the 
meeting may, by resolution, appoint another creditor or 
other person eligible as above to fill the vacancy. 

“ The continuing members of the committee, provided 
there be not less than two such continuing members, may act 
notwithstanding any vacancy in their body ; and where 
the number of members of the committee of inspection is 
for the time being less than five, the creditors may increase 
that number so that it do not exceed five. 

“ If there be no committee of inspection, any act or thing 
or any direction or permission by this Act authorised or 
required to be done or given by the committee may be 
done or given by the Board of Trade on the application of 
the trustee.” 


By section 44, the property of the bankrupt divisible Descrip- 

amongst his creditors, and in this Act referred to as the 

oil! bankrupts 

property of the bankrupt, shall not comprise the following property 

particulars :(/;) 

(1.) Property held by the bankrupt on trust for any 
other person :.(c) 


(h^ “ Property,” as defined by the Act of 1883, s. 168, “ includes money, 
goods, things in action, lands, and every description of property, whether 
real or personal, and whether sitiiiitc in England or elsewhere ; also obliga. 
tions, casements, and every description of estate, interest and profit, present 
or future, vested or contingent, arising out of or incident to property as 
above defined.” 

(o) This applies both to express and implied trusts. So, property in the 
bands of a bankrupt factor is protected. Taylor v. Plnnirr, 3 M. & S. 562. 
See also, as to implied trusts, Ex parte Ellu, 1 Atk. 101 ; Ex pane. 
Barher^ 28 W. R. 522. So also to money in the bands of a trustee, the 


524 


BANKRUPTCT. 


(2.) The tools (if any) of his trade and the necessary 
wearing apparel and bedding of himself, his wife 
and children, to a value, inclusive of tools and 
apparel and bedding, not exceeding twenty pounds 
in the whole : 

But it shall comprise the following particulars : 

(i.) All such property as may belong to or be vested in 
the bankrupt at the commencement of the bank- 
ruptcy, or may be acquired by or devolve on him 
before his discharge : (a) 


Earnings. 


Property 
of wife. 


Pay or 
pension. 


Fraud. 


Disclaimer 
of onerous 
property. 


resfiii que trust having a charge pro tajito upon the balance in the hands of 
the banker of the bankrupt trustee. Harris v. Truman, 9 Q. B. D. 264 ; 
.50 L. J. Q. B. 63S ; Ex parte Coolie, 4 Cb. D. 123 ; In, re Hallett, 13 
Ch. 1}. 696 ; 49 L. J. Ch. 41.5. Property held on a hona jide express (and 
somctimc.s on an implied) trust h also exempted from the operation of the 
reputed ownership clause (sub-scction iii.). Ex parte Martin, 19 Ves. 
491 ; Harris v. Truman, supra ; Ex jmrte Buck, 3 Ch. D. 795 ; Ex parte 
Bright, 10 Cb. D. 566. Again, as we have already seen, property held by 
the bankrupt for a specific purpose is protected. Thus, bills sent to a 
banker for a specitic purpose and still remaining in specie do not pass to 
the banker’s trustee in bankruptcy. Sec ante, p. 135, where the subject has 
been fully discussed. 

CO Money earned by the bankrupt when carrying on a trade, as distin- 
gnislied from mere jiersonal C/Z/m/r during his bankruptcy, passes to the 
trustee. Ex parte Banks, 4 Ch. D. 689 : 46 L. J. Bank. 74 ; Emden t. 
Carte, 17 Ch. 1). 169, 768; 50 L. J. Cb. 492. See also as to personal 
earnings, In re Boyers [1894], 1 Q. B. 425. As a general rule, all such 
interests as a husband possesses by marriage in his wife’s property, and he 
can dispose of, passts to his trustee on his bankruptcy. Miles v. Williatns, 
1 r. & \V. 249; Grey v. Kentish, 1 Atk. 280. As regards her choses in 
action, sec Mitford v. Mitford, 9 Vcs. 87 ; and as to her right to an equity 
to a settlement, Murray v. Lord Elihank, 10 Ves. 90 ; “ White and Tudor’s 
L. C.” (3rd edit.), vol. i., p. 388. 

The pay, pension, or salary of an officer in the army, navy, or Civil 
Service, or the pension granted by the Treasury, pass to the trustee. See 
section 53. Even a pension is inalienable by Indian legislation. In re 
Saunders, Ex parte Saunders [1895], 2 Q. B. 424. So the Court has 
power to order payment of any part of a salary or income received by the 
bankrupt other than in the way just meutioned. Section 63. See Ex parte 
Huyyins, 21 Ch, D. 85. A mere voluntary allowance made to the bankmpt 
is not “ income ” within the section. Ex parte Wicks, 17 Ch. D. 70. 

As a general rule, property obtained by the bankrupt by fraud, or left 
with him entirely by mistake, will not pass to his trustee. Ex parte 
Barnett, 3 Ch. D. 123; Lindsay v. Cundy, 2 Q. B. D. 96; Ez parte 
Whittaker, L. R. 10 Ch. 446 ; 44 L. J. Bank, 91. 

By section 55, the trustee is enabled to disclaim in writing (see Wilson v. 
Wallani, 6 Ex. D. 155), property burdened with onerous covenants, or 
unmarketable shares, or unprofitable contracts, or nnsaleable property, &c. 
Ex parte Walton, 17 Ch. D. 746 ; In re West of England Bank, 12 Ch. D. 
288 ; 48 L. J. Bank. 764 ; Ex parte Walton, 17 Ch, D. 746; Ex parte 
Ladhury, ibid. 532 ; Ex parte Glegg, 19 Ch. D. 7. In the case of leases 
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(ii.) The capacity to exercise and to take proceedings 
for exercising all such powers in or over or in 
respect of property as might have been exercised 
by the bankrupt for his own benefit at the com- 
niencement of his bankruptcy or before his dis- 
charge, except the right of nomination to a vacant 
ecclesiastical benefice :(&) 

(iii.) All goods(c) being, at the commencement of the 
bankruptcy, in the possession, order, or disposition 
of the bankrupt, in his trade or business by the con- 
sent and permission of the true owner, under such 
circumstances that he is the reputed owner thereof, 
provided that things in action other than debts 
due or growing due to the bankrupt in the course 
of his trade or business, shall not be deemed 
goods within the meaning of this section. (t/) 

leave to disclaim ought to be obtained Ladbiivy, supra; Ex 

parts Sadler, 19 Ch. 1). 122) ; but, qua'rr, whether he can disclaim after- 
acquired leaseholds. In re Clayton and Barclay's Contract [1895], 2 Ch. 

212. Any person injured by such disclaimer may prove to the extent of the 
injury done to him. Section 55 (7) ; Ex parte Blahc, 11 Ch. D. 572. As 
to the time in which trustee must disclaim, see section 13 of the Bankruptcy 
Act, 1890 (53 & 54 Viet. c. 71 ; Banner v. Johnston, L. H. 5 H. L 157 • 

Inre Richardson ; Ex parte Harris, 16Ch.D.613. As to the liability of 
trustee before and after disclaimer, see In re Saeczum, 3 Ch. J). 40,3 • 45 
L. J. Bank. 137 ; Ex parte Dressier, 9 Ch, D. 252 ; Lowrey v. Barher 5 
Ex. D. 170. Until the trustee intervenes, all transactions by a bankrupt 
after bis bankruptcy with any person dealing with him hona Jide and for 
value in respect of his after-acquired property, whether with or without the 
knowledge of his bankruptcy, are valid against the trustee. Cohen v. 

Mitchell, 25 Q. B. D. 267. But see In re ClarTte ; Ex parte Beard more 
[1894], 2 Q. 15. 393, distinguishing and explaining Cohen v. Mitchell and 
following Ex^ parte Ford, 1 Ch. 1). 521. This rule does not apjdy to free- 
holds {lie New Land Dccelopment Association and Gray [1892J, 2 Ch. 

138); but it does apply to leaseholds. In re Claijton and Barclay's Contract 
supra. As to right of solicitor to retain money paid to him before for 
services rendered after act of bankruptcy, see In re Charlioood [1894], 1 
Q, B. 643. 

(&) An undischarged bankmpt is capable of making a contract ; but wh«f 
should the trustee choose to interfere and take the benefit of it he may as 
a general rule, do so. Herbert v. Sayer, 5 Q. B. 965 ; Jameson v. Brich 
and Stone Company, 4 Q. B. D. 208; In re Clayton and Barclay's 
Contract, supra. Actions for personal torts do not pass. Bccliham y. 

Brahe, 2 H. L. 579. As to trustee’s power generally, see section 66. 

(tf) “Goods” includes chattels personal. Se;tionl68. 

(rZ) See “ Robson ” (7th edit.), p. 513. Choses in action are, by the con- Cho.sc8 in 
eluding words of the provision, exempted, except debts due to the bankrupt action 
in the course of his busiucs.s. Share.s, as wc have seen, are ehoscs in action 
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Protection 
of honii 
fi(h- trans- 
iietions 
without 
notice. 


Posses- 
sion, order, 
and dis- 
jiosition. 


Reputed 

owner. 


Consent 
of true 
owner. 


In order to prevent any injustice that might he done to 
persons having bond fide dealings with the bankrupt by 
reason of the relation back of the date of bankruptcy, (a) it is, 
by section 49 of the Bankruptcy Act, 1883, enacted that: — 
Subject to tlie foregoing provisions of this Act with 
respect to the effect of bankruptcy on an execution or 
attachment, (6) and with respect to the avoidance of certain 


for tins purpose. Colonial Bank v. Whinney, 11 App. Cas. 426, 
p. 145). AIitn\ adebenture of a joint stock company (^Ex parte Itouherg, 
4 Ch. I). 685); and a policy of insurance (Ali’yM/'ti? 8 Ch. 1). 

515) ; and see ante, p. 147). As to book debts, see Batter v. Everett [1895], 
2 Ch. 872. As to tru.st funds, see In re Mills' Triint [1895], 2 Cn. 564, 
and In rc Ualleft and Co. [1894], 2 Q. B. 237. 

The goods mu.st have been actually in the pos.session, order, and disposi- 
tion of the bankrupt, or constructively so, as where they arc in the hands of 
his agent. Hornsby v. Millar, 1 E. i: E. 192. He mu.st, moreover, have 
had them in his sole possession, order, and disposition ; and, consequently, 
wliere the goods of a third person were in the joint possession of a bank- 
rupt and his partner, who was solvent, it was held that they did not pass to 
the trustee of the former. Ex parte Dorman, L. K. 8 Ch. 51 ; 42 L. J. 
Bank. 20. See also Ex parte Fleteher, 8 Ch. D. 218; Ex parte Ilayman, 
ibid. 11. As to joint iwssession of bankrupt and dormant partner, see Ex 
])arte Loreriny, lie Murrell, 24 Ch. 1). 31. As to when property has been 
assigned by a bill of sale given by the bankrupt, see Chapter on Bills of 
Sale. Goods taken under a distress, or othenvise rightfully in the custody 
of the law, are not within the clause. Taylor v. Eehersley, 5 Ch. D. 740. 
As to the necessity of giving notice in the case of equitable deposits to 
exclude the operation of this clause, sec ante, p. 147 et seg. ; and os to the 
effect of change of firm, see Ex parte Spruyue, 4 De G. M. k. G. 866; 
Ex parte Barton, \ Gl. k J. 207. 

The goods must be in the pos-session of the bankrupt as reputed owner ; 
whether they are so or not is a question of fact. Ex paiie Watkins, L. R. 
8 Cli. 520 ; 42 L. J. Bank. 50. Possession for any length of time will raise 
a strong presumption that they are the bankrapfs. See Lingkan v. Biggs, 
1 B, k P. 82. On the other hand, that presumption can be rebutted by 
showing the existence of a well-established usage or custom of trade (a 
custom which the ordinary creditors, and not only those of a particular 
class, may be presumed to have known) to leave particular goods in tie 
possession of persons who are not the true owners of them. Ex parte 
Pou'vll, 1 Ch. I). .501 ; 45 Ij. J. Bank, 100 ; Ex parte Emerson, 41 L, J. 
Bank. 20; Ex parte Watkins. L. K. 8 Ch. 520 ; Ex parte Tarquand, 14 
Q. B. 1). 036 ; such, for instance, as letting furniture on hire to an hotel- 
keeper. Ex parte Boivell, supra ; Crawcourv. Salter, IS Ch.D. SO. See 
further on this subject, Ex parte Ilattcrsley, 8 Ch. D. 601 ; Ex parte 
Wingfield, 10 Ch. D. 591. 

For definition of the expression “ true owner,” see Robson (7th edit), 
p, 860, note (//). As we have seen, it includes an equitable mortgagee. 
Sec ante, p. 147. The consent may be implied. See Robson (7th edit), 
p. 614, and Great Eastern Railway v. Turner, L. U. 8 Ch. 149 ; Ex parte 
Ward, ibid. 144 ; 42 L. J. Bank. 17 ; Ex parte naymau,S Ch. D. II ; 
jyarte Bright, 10 Ch. I). 566 ; 48 L. J. Bank. 81. 

(a) Sec ante, p. 520. 

ib) See post, p. 528. 
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settlements and preferences, nothing in this Act shall 
invalidate, in the case of <a bankruptcy — 

(a.) Any payment by the bankrupt to any of his 
creditors ; 

(6.) Any payment or delivery to the bankrupt ;(c) 

(e.) Any conveyance or assignment by the bankrupt for 
valuable consideration ; 

(d.) Any contract, dealing, (i?) or transaction by or with 
the bankrupt for valuable consideration : 

Provided that both the following conditions are 
complied with, namely : — 

(1.) The payment, delivery, conveyance, assignment, 
contract, dealing, or transaction, as the case may 
be, takes place before the date of the receiving 
order; and 

(2.) The person (other than the debtor) to, by, or with 
whom the payment, delivery, conveyance, assign- 
ment, contract, dealing, or transaction was made, 

(c) As to a banker cashing customers’ checiues after notice of act of 
bankruptcy, see anfr, p. 49. The drawer of a i) 0 .st-dated cheque given for 
payment is under no obligation to stop its payment befiire its date for the 
benefit of a third i)ersnn. If. for instance, before the date of payment the 
drawer receives notice of an adjudication of bjinkruptey, made against the 
payee since the <lelivery of the cheque to him upon an act of bankruptcy 
committed by him before the delivery, lie is not hound, for the benefit of 
the bankrupt’s creditors, to give notice to his bankeis not to pay the cheque 
and thus expose himself to the risk of an action l»y a bond fide holder of 
the cheque for value. If the cheque wa.s originally delivered by the drawer 
to the payee in good faith and for value, and without notice of an act of 
bankraptcy previously committed by the payee, on which an adjudication is 
Rubficquently made, the tran.saction was protected by section !)4, sub-sect. (3) 
of the Bankruptcy Act, IHGO (now by .section 49 (d) of the Act of 18S3) 
and the trustee in the bankruptcy cannot recover the amount of the ehcciuc 
from the drawer. When a customer pays a cheque to his bankers with tJie 
intention that the amount of it shall be at once placed to his credit and the 
bankers carry the amount to hi.s credit accordingly, they become immediately 
holders of the cheque for value, even though the customer’s account is not 
overdrawn. JCx itarte llichdaU;, In rc Pulvici\ 19 Ch. 1). 409. 

(d) Under the corresponding section of the Act of 1809, an attachment 

of a debt by a garnishee order was held not to be “a dealing" witliin this 
clause. Ex parh Fillers; Jir Cui-tonx, L. R. 17 Ch. I). ; 50 L. J. Ch 

691. Nor is a charging order under section 14 of the Judgments Act, 1838 
In re U'-Shen')! .ivttlrment 1 Ch. 325. See also as to what is a 

“ dealing,’’^ Ex parte AnM, 3 Ch. I). 70 ; Ex parte Hannan, He Lah\ 
L. K. 8 Ch. 51 ; 42 L. J. Bank. 20. A transaction may be prot<’cte(i 
although itself an act of bankruptcy. .S7/ca;'.if v. f 189G I 10 B 

406. Sec als<j /rt 7V [189GJ, 1 Q. B. 412. ’ 
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executed, or entered into, has not at the time of 
the payment, delivery, conveyance, assignment, 
contract, dealing, or transaction notice(a) of any 
available act of bankruptcy committed by the 
bankrupt before that time. 

Section 45 enacts that — 

(1.) Where a creditor has issued execution against the 
goods or lands of a debtor, or has attached any 
debt due to him, he shall not be entitled to retain 
the benefit of the execution or attachment against 
the trustee in bankruptcy of the debtor, unless 
he has completed the execution or attachment 
before the date of the receiving order, and before 
notice of the presentation of any bankruptcy 
petition by or against the debtor, or of the 
commission of any available act of bankruptcy 
by the debtor. 

(rt) The notice may be express or implied. Under the corresponding 
section of the Act of 1869, the following rule was laid down by Hel- 
lish, L. J., in Ex parte Snowball, L. K. 7 Ch. 549 : “ It appears to us that 
if a person is proved to know facts which constitute an act of bankruptcy, 
or is proved to know facts from which a Court or a jury, or any impartial 
person, would naturally and properly infer that an act of bankruptcy had 
been committed, he ought to be held to have had notice that an act of bank- 
ruptcy had been committed, and that the Court ought not to enter upon the 
inquiry whether he did in his own mind believe that an act of bankruptcy 
had been committed, or whether he did in his own mind draw the inference 
that the bankrupt intended to defeat and delay his creditors. A person 
may be proved to have had notice that an act of bankruptcy had been 
committed, either by proof that he had received formal notice that an act 
of bankruptcy had been committed, or by proof that he knew facts which 
were sufficient to inform him that an act of bankruptcy bad been committed. 
If he is proved to have received a formal notice he is not allowed to escape 
from the effect of having bad notice by saying he had not read it, when he 
ought to have read it, or that he did not believe it when he had read it ; 
and we think that if he is proved to have known facts which were sufficient 
to have informed him that an act of bankruptcy had been committed, he 
cannot be allowed to escape from the effect of having had notice by saying 
he did not draw the natural inference from the facts.” As to what amounts 
to notice to an execution creditor of an act of bankruptcy under para- 
graph 5, ante, p. .517, and for the joint effect of that provision and section 45 
of the Bankruptcy Act, 1883, see The Trustee of Burns^Burns v. Brown 
[1895], 1 Q. B. 324. See also In re Hobson, 33 Ch. D. 493. See also, on 
the sul^ject of notice, Lucas v. Dicher, 6 Q. B. D. 84 ; 50 L. J. C. P. 190 ; 
Ex parte Schulte, L. R. 9 Ch. 409 ; Evans v. Hallam, L. K. 6 Q. B. 713 ; 
40 L. J. Q. B. 229 ; Ex parte Gilbey, 8 Ch. D. 248; 47 L. J. Bank. 49. 
Notice of an intention to commit an act of bankruptcy will not suffice. Ex 
2 )arte Ariwld, 3 Ch. D. 70; 45 L. J. Bank. 130. 
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(2.) For the purposes of this act, an execution against 
goods is completed by seizure and sale ; an 
attachment of a debt is completed by receipt of 
the debt ; and an execution against land is 

O 

completed by seizure, or, in the case of an 
equitable interest, by the appointment of a 
receiver. 

Dutks of Sheriff as to Goods taken in E.recution , — By 
section 11 of the Bankruptcy Act, 1890, (/^) it is provided — 

(1.) Where any goods of a debtor are taken in execution 
and before the sale thereof, or the completion of 
the execution by the receipt or recovery of the 
full amount of the levy, notice is served on the 
sheriff that a receiving order has been made 
against the debtor, the sheriiF shall, on request, 
deliver the goods, and any money seized or 
received in part satisfaction of the execution to 
the official receiver, but the costs of the execution 
shall be a first charge on the goods or money so 
delivered, and the official receiver or trustee may 
sell the goods, or an adequate part thereof, for 
tho purpose of satisfying the charge. 

(2.) Where under an execution in respect of a judgment 
for a sum exceeding twenty pounds, the goods of 
a debtor are sold or money is paid in order to 
avoid sale, the sheriff shall deduct his costs of 
the execution from the proceeds of sale or the 
money paid, and retain the balance for fourteen 
days, and if within tliat time notice is served on 
him of a bankruptcy petition having been pre- 
sented against or by the debtor, and a receiving 
order is made against the debtor thereon, or on 
any other petition of which the sheriff has notice, 
the sheriff shall pay the balance to the official 
receiver or as the case may be, to the trustee, 

(ft) 53 & 54 Viet. c. 71. 
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who shall he entitled to retain the same as against 
the execution creditor, (a) 

Avoidance of Voluntary Settlements, — Bj section 47, any 
settl^ent of property not being a settlement made before 
and m consideration of marriage, or made in favour of a 
purchaser or incumbrancer in good faith and for valuable 
consideration, or a settlement made on or for the wife or 
children of the settlor of property which has accrued to 
the settlor after marriage in right of his wife, shall, if 
the settlor becomes bankrupt within two years after the 
date of the settlement, be void(Z>) against the trustee in 
the bankruptcy, and shall, if the settlor becomes bankrupt 
at any subsequent time within ten years after the date 
of the settlement, be void as against the trustee in the 
bankruptcy unless the parties claiming under the settle- 
ment can prove that the settlor was at the time of making 
the settlement able to pay all his debts without the aid of 
^ 10 pi Opel ty comprised in the settlement, and that the 
inteiest of the settlor in such property had passed to the 
trustee of such settlement on the execution thereof. Any 
co\ enant or contract made in consideration of marriage, 
or t e future settlement on or for the settlor’s wife or 
c 1 dren of any money or property wherein he had not at 
e ate of his marriage any estate or interest, whether 
vested or contingent, in possession or remainder, and not 
eing money or property of or in right of his wife, shall, on 
his becoming bankrupt before the property or money has 
een actually transferred or paid pursuant to the contract 
or covenant, be void against the trustee in the bankruptcy. 

Settlement shall for the purposes of this section 
include any conveyance or transfer of property.(c) Volun- 
tary settlements can also be set aside under 13 Eliz. c. 5, 


^0 n 2 Q. B. 338 ; Bower v. 

to mi y. -J S » construed by Vaughan Williams, J., 

to mean voidable; see 7« r/* (1893), 2 Q. B. 381. 

rill on eo^esponding section of Act of 1869. Ex parte Bolland, re 
I lint, L. R. 17 Eq. 115 ; ExjiaHe Cox, re Bead, 1 Ch. D. 302. 
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where their effect is to hinder or delay creditors/^?) 
This section is a reproduction of section 91 of the Act of 
1869, except that it is not limited to traders. 

Avoidance of Fraudnlent PrefeTencos, — By section 48 
(1.) Every conveyance or transfer of property, or charge 
thereon made, every payment made, every obligation 
incurred, and every judicial proceeding taken or suffered 
by any person unable to pay his debts as they become 
due from his own money in favour of any creditor, 
or any person in trust for any creditor, with a view 
of giving such creditor a preference over the other 
creditors, shall, if the person making, taking, paying, or 
suffering the same, is adjudged bankru[>t on a bankruptcy 
petition presented within three months after the date of 
making, taking, paying, or suffering the same, be deemed 
fraudulent and void as against the trustee in the bank- 
ruptcy. (2.) This section shall not affect tlie rights of 
any person making title in good faith and for valuable 
consideration, through or under a creditor of the bankrupt. 

The following would seem to be a general summary of 
the law relating to fraudulent preference : — 

In order to bring a case under this section it must in 
the first place appear that the transaction, &c., relied upon 
as being a fraudulent preference was made “ with a view of 
giving the creditor a prefcnuice over the other creditors.” 
These words (which also occurred in the Act of 1809) 
have been held to he equivalent in their effect, and to hear 
the same construction as the word “ voluntarily ”(e) under 
the law prior to 1809. In considering, therefore, what is 
or is not a voluntary act under this section, the cases 
decided pre\-ious to the Act of 1809, will still be applicable. 

Very slight evidence of pressure on the part of the 
creditor will prevent the transaction from being voluu- 
tary.(/) Any act, on his part, in short, that can be 

(rf) See Twyne'n ^V/,tr,ancl notes thereto in Sm. L. Cas. (0th edit.), p. 1, 
and Ex jparU Rnxitdf In re Butterworth^ 10 Ch. D. 088 . 

(p) Ex parte BoUand, In re Cherry, L. K. 7 Cli, 24 ; 20 W. R. 136. 

(/) Ex parte 'Jhnjjext, L. H. 0 Ch. 70 j Ex parte Cracen, L. K. 10 Eq. 

G- 2 u 2 
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considered as interfering with the debtor’s free volition 
will suffice. Thus, an earnest request by a creditor, 
although not accompanied by a threat or remonstrance, 
or very positive demand, would he enough to deprive the 
payment of that voluntary character which would tend to 
make it impeachable. (a) 

Payments in the ordinary course of trade, the honoring 
bills of exchange presented at their maturity, the payments 
of debts which have become due in the usual and customary 
manner, or payments made in fulfilment of a contract, or 
engagement to pay in a particular manner, or at a particular 
time, are not open to any objection on the ground of their 
being voluntary, even although they were made without any 
express demand by the creditor, unless at the time he had 
notice of an act of bankruptcy committed by the debtor.(a) 
So, also, a payment made to avoid a distress being levied, 
is not a voluntary preference.(6) Nor is a payment made 
in consequence, and under fear of civil or criminal pro- 
ceedings, though such fear was in point of fact without 
foundation.(c) But a throat to bring an action, when the 
debtor is on the verge of bankruptcy, will not amount to 
pressure.(J) A voluntary preference of a creditor, though 
it can be set aside as a fraud on the bankruptcy law, is not 
an act of bankruptcy.(^) 

Not merely must the payment be voluntary, but there 
must have existed also an intention on the part of the 
debtor to prefer the creditor, (/) and a knowledge on the 
part of the creditor that he was being, in fact,preferred.(^) 

648 ; Smith v. Pilgrim^ 2 Ch. 127 ; Ex gyarte WinteVy 44 L. J. Bank. 107 ; 
Ex parte StjmmonSy 14 Ch. D. 693 ; 28 W. R. 803. 

(«) Bacon, V.C., in Ex parte Blachhuniy re Cheeschorongh, L. R. 12 
Eq. 358 ; 40 L. J, Bank. 79. 

(h) Stevenson v. Wood, 5 Esp. 200. 

(f) Thompsons. Frcemaji, 1 T. K. 155. 

{£) Ex parte Hall, In re Cooper, 19 Ch. D. 689. 

(e) Ex parte StuWins, 17 Ch. D. 58. 

(/) Ex parte Topham, L. R. 8 Ch. 614 j 42 L. J. Bank. 57 ; Ex parte 
Bolland, In re Cherry, L. R. 7 Ch. 24 ,• 25 L. T. 648 ; 20 W. R. 136 ; 
Ex parte London and County Bank, L. R. 16 Eq. 391. 

(^) Ex parte Kevan, L. R. 9 Ch. 752 ; Butcher v. Stead, L. R. 7 H. L. 
839 ; 44 L. J. Bank. 126 ; 24 W. R. 462 ; 33 L. T. 541. 



STATEMENT OF AFFAIRS. 


533 


It makes no difference that notwithstanding the conduct 
of the bankrupt, the creditors would get paid in full.(/i) 

This section, as to fraudulent preference, must be clearly 
understood as applying only where the parties stand in the 
position of debtor and creditor. As regards trust property, 
or property held for a specific purpose, or improperly 
detained from the possession of a third party to whom it 
has been given up, it has no application.(i) 

Statement of Affairs. — Section 16 provides that : — 

(1.) Where a receiving order is made against a debtor, 
he shall make out and submit to the official 
receiver a statement of and in relation to his 
affairs in the prescribed form ; verified by affi- 
davit, and showing the particulars of the debtor’s 
assets, debts, and liabilities, the names, residences, 
and occupations of his creditors, the securities 
held by them respectively, the dates when the 
securities were respectively given, and such fur- 
ther or other information as may be prescribed 
or as the official receiver may require. 

(2.) The statement shall be so submitted within the 
following times ; (namely,) 

(i.) If the order is made on the petition of the 
debtor within three days from the date 
of the order. 

(ii.) If the order is Jnade on the petition of a 
creditor, within seven days from the 
date of the order. 

But the Court may, in either case, 
for special reasons, extend the time. 

(3.) If the debtor fails without reasonable excuse to 
comply with the requirements of this section, the 

(Ji) In re Br\jant, Ex jiurtc Bryant (18!),';), 1 Q. R. 420. 

(i) .Shielair y. Wihon, 20 Beav. .^24 ; Er parte Kelly and Cumvanv 
11 Ch. D. 306 ; 48 L. J. Bank. 65 ; 40 L. T, 404 ; Ex parte >Stubhins Xl 
Cb. D. 58. ’ 


BANKKUPTCY. 


Court may, on the application of the official re- 
ceiver, or of any creditor, adjudge him bankrupt. 

(4.) Any person stating himself in writing to be a 
creditor of the bankrupt may, personally or by 
agent, inspect this statement at all reasonable 
times, and take any copy thereof or extract there- 
from, but any person untruthfully so stating 
himself to be a creditor shall be guilty of a con- 
tempt of Court, and shall be punishable accord- 
ingly on the application of the trustee or official 
receiver. 

Duties of Bankrupt . — Section 24 provides that : — 

(1.) Every debtor against whom a receiving order is 
made shall, unless prevented by sickness or other 
sufficient cause, attend the first meeting of his 
creditors, and shall submit to such examination 
and give such information as the meeting may 
require. 

(2.) He shall give such inventory of his property, such 
list of his creditors and debtors, and of the debts 
due to and from them respectively, submit to 
such examination in respect of his property or 
his creditors, attend such other meetings of his 
creditors, wait at such times on the official re- 
ceiver, special manager, or trustee, execute such 
powers of attorney, conveyances, deeds, and 
instruments, and generally do all such acts and 
things in relation to his property and the dis- 
tribution of the proceeds amongst his creditors, as 
may be reasonably(a) required by the official 
receiver, special manager, or trustee, or may be 
prescribed by general rules, or be directed by 
the Court by any special order or orders made in 
reference to any particular case, or made on the 
occasion of any special application by the official 

(a) See In re Harris [1896], W. N. 33. 
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receiver, special manager, trustee, or any creditor 
or person interested. 

(3.) He shall, if adjudged bankrupt, aid, to the utmost 
of his power, in the realisation of his property 
and the distribution of the proceeds among his 
creditors. 

(4.) If a debtor wilfully fails to perform the duties 
imposed on him by this section, or to deliver up 
possession of any part of his property, which is 
divisible amongst his creditors under this Act, 
and which is for the time being in his possession 
or under his control, to the official receiver or to 
the trustee, or to any person authorised by the 
Court to take possession of it, he shall, in addi- 
tion to any other punishment to which he may 
be subject, be guilty of a contempt of Court, and 
may be punished accordingly. (^) 

Powers of Trustee to deal icith Property . — By section 56, 
it is enacted that, subject to the provisions of this Act, the 
trustee may do all or any of the following things : — 

(1.) Sell all or any part of the property of the bankrupt 
(including the goodwill of the business, if any, 
and the book debts due or growing due to the 
bankrupt), by public auction or private contract, 
with po\ver to transfer the whole thereof to any 
person or company, or to sell the same in parcels. 

(2.) Give receipts for any money received by him, 
which receipts shall effectually discharge the 
person paying the money from all responsibility 
in respect of the application thereof. 

(3.) Prove, rank, claim and draw a dividend in respect 
of any debt due to the bankrupt. 

(4.) Exercise any powers, the capacity to exercise which 
is vested in the trustee under this Act, and exe- 

(J) An order of committal or refusal to commit is subject to an appeal 
nnder section 104, sab-sectioo (2). J'Jx parte Ashwin, Li re Ashwm 25 
Q. B. D. 271 j Jarrmin v. Chatterton, 20 Ch. D. 493. ’ 
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cute any powers of attorney, deeds, and otLer 
instruments for the purpose of carrying into 
effect the provisions of this Act. 

(5.) Deal with any property to which the bankrupt is 
beneficially entitled as tenant in tail in the same 
manner as the bankrupt might have dealt with 
it ; and sections fifty-six to seventy-three (both 
inclusive) of the Act of the session of the third 


and fourth years of the reign of King William 
the Fourth (chapter seventy-four), “for the 
abolition of fines and recoveries, and for the 
substitution of more simple modes of assurance,” 


shall extend and apply to proceedings under this 
Act, as if those section were here re-enacted and 


made applicable in terms to those proceedings. 


Powers exercisable by Trustee with ‘permission of Com- 
mittee of Inspection . — By section 57, the trustee may, with 
the permission of the committee of inspection, do all or 
any of the following things : — 

(1.) Carry on the business of the bankrupt, so far as 
may be necessary for the beneficial winding-up 
of the same, (a) 

(2.) Bring, institute, or defend any action or other 
legal proceeding relating to the property of the 
bankrupt.(a) 

(3.) Employ a solicitor or other agent to take any pro- 
ceedings or do any business which may be sanc- 
tioned by the committee of inspection. 

(4.) Accept as the consideration for the sale of any pro- 
perty of the bankrupt a sura of money payable 
at a future time subject to such stipulations as to 
security and otherwise as the committee think fit. 


(a) Under the Act of 1869, the things mentioned in sub-sections (1) and 
(2) of section 67 of the Act of 1883 could be done by the trustee without 
the consent of the committee of inspection. 



POWERS OF TRUSTEE. 


53^ 


(5.) Mortgage or pledge any part of the property of 
the bankrupt for the purpose of raising money 
for the payment of his debts. 

(6.) Refer any dispute to arbitration, compromise all 
debts, claims, and liabilities, whether present or 
future, certain or contingent, liquidated or un- 
liquidated, subsisting or supposed to subsist 
between the bankrupt and any person who may 
have incurred any liability to the bankrupt, on 
the receipt of such sums, payable at such times, 
and generally on such terms as may be agreed on. 

(7.) Make such compromise or other arrangement as 
may be thought expedient with creditors, or 
persons claiming to be creditors, in respect of 
any debts -provable under the bankruptcy. 

(8.) Make such compromise or other arrangement as 
may be thought expedient with respect to any 
claim arising out of or incidental to the property 
of the bankrupt, made or capable of being made 
on the trustee by any person or by the trustee on 
any person. (A) 

(9.) Divide in its existing form amongst the creditors, 
according to its estimated value, any pro])erty 
which from its peculiar nature or other special 
circumstances cannot be readily or advantageously 
sold. 

The permission given for the purposes of this section 
shall not be a general permission to do all or any of the 
above-mentioned things, but shall only be a permission to 
do the particular thing or things for which permission is 
sought in the specified case or cases.(c) 

By section 64 : — 

(1.) The trustee, with the permission of the committee 
of inspection, may appoint the bankrupt himself 

(&) Seo Guy v. ChiircMll^ 40 Ch. D. 481. 

(o) Under toe Act of 1869, general permission could be giren. 
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to superintend the management of the property 
of the bankrupt or any part thereof, or to carry 
on the trade (if any) of the bankrupt for the 
benefit of his creditors, and in any other respect 
to aid in administering the property in such 

manner and on such terms as the trustee may 
direct. 


(2.) The trustee may from time to time, with the per- 
mission of the committee of inspection, make 
such allowance as he may think just to the bank- 
rupt out of his property for the support of the 
bankrupt and his family or in consideration of 
his services, if he is engaged in winding-up his 
estate, but any such allowance may be reduced 
by the Court, 

By section 73 : — 


(2.) Where the trustee is a solicitor he may contract 
that the remuneration for his services as trustee 
shall include all professional services.(a) 

On an objection by the Board of Trade to the appoint- 
ment of a trustee in bankruptcy on the ground that his 
connection with the bankrupt or his estate made it difficult 
for him to act with impartiality in the interests of the 
creditors generally, the Court has not to exercise its di^ 
cretion, but only to consider whether on the facts the 
objection is valid in point of law. Therefore, where the 
trustee in bankruptcy would have to investigate his own 
account as trustee under a deed of arrangement the Court 
upheld the objection.(6) 

Sections 66 — 71 contain new provisions, and they are, 
therefore, given below in extenso : — 


Official Receivers , — The Board of Trade may, at any 
time after the passing of this Act, and from time to 
time, appoint such persons as they think fit to be 


{a) See Ex parte Official Receiver In re Wayman, 24 Q. B. D. 68, 
(d) In re Marion [1895], W. N. 152 (2). 
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official receivers of debtor’s esUites, and may remove 
any person so appointed from such office. The official 
receivers of debtor’s estates shall act under the general 
authority and directions of the Board of Trade, but 
shall also be officers of the courts to which they are 
respectively attached. 

The number of official receivers so to [be appointed, and 
the districts to be assigned to them, shall be fixed 
by the Board of Trade, with the concurrence of the 
Treasury. One person only shall be appointed for 
each district unless the Board of Trade, with the con- 
currence of the Treasury, shall otherwise direct ; but 
the same person may, with the like concurrence, be 
appointed to act for more than one district. 

Where more than one official receiver is attached to the 
Court, such one of them as is for the time being 
appointed by the Court for any particular estate shall 
be the official receiver for the purposes of that estate. 
The Court shall distribute the receiverships of the 
particular estates among the official receivers in the 
prescribed manner. 

The Board of Trade may from time to time, b}' order, 
direct that any of its officers mentioned in the oi'der 
shall be capable of discharging the duties of any 
official receiver during any temporary vacancy in the 
office, or during the temporary absence of any official 
receiver through illness or otherwise. 

The Board of Trade may, on the application of an official 
receiver, at any time by order nominate some fit person 
to be his deputy, and to act for him for such time not 
exceeding two months as the order may fix, and under 
such conditions as to remuneration and otherwise as 
may be prescribed. 

The duties of the official receiver shall have relation both 
to the conduct of the debtor and to the administration 
of his estate. 
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An official receiver may, for the purpose of affidavits, 
verifying proofs, petitions, or other proceedings under 
this Act, administer oaths. 

All expressions referring to the trustee under a bank- 
ruptcy shall, unless the context otherwise requires, or 
the Act otherwise provides, include the official receiver 
when acting as trustee. The trustee shall supply the 
official receiver -with such information, and give him 
such access to, and facilities for inspecting the bank- 
rupt’s books and documents, and generally shall give 
him such aid, as may be requisite for enabling the 
official receiver to perform his duties under this Act. 

As regards the debtor, it shall be the duty of the official 
receiver — 

To investigate the conduct of the debtor and to report 
to the Court, stating whether there is reason to believe 
that the debtor has committed any act w'hich con- 
stitutes a misdemeanor under the Debtors Act, 1869, 
or any amendment thereof, or under this Act,(a) or 
which would justify the Court in refusing, suspending 
or qualifying an order for his discharge : 

To make such other reports concerning the conduct of 
the debtor as the Board of Trade may direct : 

To take such part as may be directed by the Board of 
Trade in the public examination of the debtor : 

To take such part, and give such assistance, in relation 
to the prosecution of any fraudulent debtor as the 
Board of Trade may direct. 

As regards the estate of a debtor it shall be the duty of 
the official receiver — 

Pending the appointment of a trustee, to act as interim 
receiver of the debtor’s estate, and, where a special 
manager is not appointed, as manager thereof : 

(ff) Section 31 enacts that an undischarged bankropt obtaining credit to 
the extent of 202. or upwards from any person without disclosing fact of 
bankruptcy is guilty of misdemeanor. 
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To authorise the special manager to raise money or 
advances for the purposes of the estate in any case 
where, in the interests of the creditors, it appears 
necessary so to do ; 

To summon and preside at the first meeting of creditors : 

To issue forms of proxy for use at the meetings of 
creditors : 

To report to the creditors as to any proposal which the 
debtor may have made with respect to the mode of 
liquidating his affairs : 

To advertise the receiving order, the date of the creditors’ 
first meeting and of the debtor’s public examination, 
and such other matters as it may be necessary to 
advertise : 

To act as trustee during any vacancy in the office of 
trustee. 

For the purpose of his duties as interim receiver or 
manager the official receiver shall have the same 
powers as if he were a receiver or manager appointed 
by the High Court, but shall, as far as practicable, 
consult the wishes of the creditors with respect to the 
management of the debtor’s property, and may for 
that purpose, if he thinks it advisable, summon meet- 
ings of the persons claiming to be creditors, and shall 
not, unless the Board of Trade otherwise order, incur 
any expense beyond such as is requisite for the pro- 
tection of the debtor’s property or the disposing of 
perishable goods. Provided that when the debtor 
cannot himself prepare a proper statement of affairs, 
the official receiver may, subject to any prescribed 
conditions, and at the expense of the estate, employ 
some person or persons to assist in the preparation of 
the statement of affairs. 

Every official receiver shall account to the Board of 
Trade and pay over all moneys and deal with all 
securities in such manner as the Board from time to 
time direct. 
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The Board of Trade may, at any time after the passing 
of this Act, and from time to time, with the approval 
of the Treasury, appoint such additional officers, 
including official receivers, clerks, and servants 
(if any) as may be required by the Board for the 
execution of this Act, and may dismiss any person so 
appointed. 

Proof and Payment of Behts and Distrihution of Assets, 
— By section 37 it is enacted that, demands in the nature 
of unliquidated damages arising otherwise than by reason of 
a contract, promise, or breach of trust, shall not be provable 
in bankruptcy. A person having notice of any act of 
bankruptcy, available against the debtor, shall not prove 
for any debt or liability contracted by the debtor 
subsequently to the date of his so having notice. 

Save as aforesaid, all debts and liabilities, present or 
future, certain or contingent, to which the debtor is subject 
at the date of the receiving order, or to which he may 
become subject before his discharge by reason of any 
obligation incurred before the date of the receiving order, 
shall be deemed to be debts provable in bankruptcy. 

An estimate shall be made by the trustee of the value of 
any debt or liability provable as aforesaid, which by reason 
of its being subject to any contingency or contingencies, 
or for any other reason, does not bear a certain value. 

Any person aggrieved by any estimate made by the 
trustee as aforesaid may appeal to the Court. If, in the 
opinion of the Court, the value of the debt or liability is 
incapable of being fairly estimated, the Court may make 
an order to that effect, and thereupon the debt or liability 
shall for the purposes of this Act be deemed to be a debt 
not provable in bankruptcy. If, in the opinion of the 
Court, the value of the debt or liability is capable of being 
fairly estimated, the Court may direct the value to be 
assessed before the Court itself without the intervention of 
a jury and may give all necessary directions for this purpose, 
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and the amount of the value when assessed shall be deemed 
to be a debt provable in bankruptcy. 

Liability shall, for the purposes of this Act, include 
any compensation for work or labour done, any obligation 
or possibility of an obligation to pay money or money’s 
worth on the breach of any express or implied covenant, 
contract, agreement, or undertaking, whether the breach 
does or does not occur, or is or is not likely to occur or 
capable of occurring before the discharge of the debtor, 
and generally it shall include any express or implied 
engagement, agreement or undertaking, to pay, or capable 
of resulting in the payment of money or money’s worth, 
whether the payment is as respects amount fixed or 
unliquidated ; as respects time present or future, certain 
or dependent on any one contingency or on two or more 
contingencies ; as to mode of valuation capable of being 
ascertained by fixed rules, or assessable only by a jury, or 
as matter of opinion. (a) 

By the Preferential Payments in Bankruptcy Act, 
1888, (i) the following debts are to have priority on the 
distribution of the bankrupt’s estate, and are to be paid in 
full before a dividend is paid on other debts : — 

(a.) All parochial or other local rates due from the 
bankrupt at the date of the receiving order, and 
having become due and payable Mutliin twelve 
months next before that time, and all assessed 
taxes, land tax, property or income tax assessed 
on the bankrupt up to the fifth day of April next 
before the date of the receiving order, and not 
exceeding in the whole one year’s assessment ; 

(6.) All wages or salary of any clerk or servant in 
respect of services rendered to the bankrupt 
during four months before the date of the 
receiving order, not exceeding fifty pounds ; and 

(a) A snrety may prore before paying the debt for which he is liable 
Ex parte Delmar, la re Uerepnth. 38 W. R. 7o2 

(&) 61 & 62 Viet. c. 62. 
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(c.) All wages of any labourer or workman not exceed- 
ing twenty-five pounds, whether payable for 
time or for piece work, in respect of services 
rendered to the bankrupt during two months 
before the date of the receiving order : Provided 
that where any labourer in husbandry has entered 
into a contract for the payment of a portion of 
his wages in a lump sum at the end of the year 
of hiring, he shall have priority in respect of the 
whole of such sum, or a part thereof, as the 
Court may decide to be due under the contract, 
proportionate to the time of service up to the 
date of the receiving order. 

o 

All other debts are by the principal Act payable pan 
passu. (Section 40 (4).) 

By section 28 of the Bankruptcy Act, 1890, (a) power 
is reserved for the landlord to distrain for six months’ rent. 

Proof in case of Felony . — It would seem that proof 
cannot be made by a creditor in respect of a claim arising 
directly out of a felony until the bankrupt has been 
prosecuted or a prosecution has become impossible. But 
it would appear that proof may be made for a claim only 
indirectly connected with a felony, as where bankers 
allowed a customer to overdraw his account, one of the 
inducements for their doing so being the deposit of certain 
bills which subsequently turned out to be forged by the 
bankrupt.(5) 

Dividends . — Subject to the retention of such sums as 
may be necessary for the costs of administration or other- 
wise, the trustee shall, with all convenient speed, declare 
and distribute dividends amongst the creditors who have 
proved their debts. 

The first dividend, if any, must be declared and distributed 

(a) 53 & 54 Viet. c. 71. Under the Act of 1883, the landlord was 
entitled to one year’s rent. 

(b) Ex Leslie^ 20 Cb. D. 131 ; Ex parte Elliot^ 3 Mont. & A. 
110 ; lie Majylehach^ 4 Ch. 1). 150; Ex parte Ball, In re Shepherd, 10 
Ch. D. 667. 
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within four months after conclusion of the first meeting of 
creditors, unless the trustee satisfactorily explains the 
delay to the committee of inspection. 

Subsequent dividends must be declared and distributed 
at intervals of not more than six months (section 58). 

Where one partner of a firm is adjudged bankrupt, a 
creditor to whom the bankrupt is indebted jointly with 
the other partners of the firm, or any of them, shall not 
receive any dividend out of the separate property of the 
bankrupt until all the separate creditors have received the 
full amount of their respective debts (section 59 (1) ). 

“ In the calculation and distribution of a dividend the Provision 
trustee shall make provision for debts provable in hank- creditors 
ruptcy appearing from the bankrupt’s statements, or other- residing 
wise, to be due to persons resident in places so distant 
from the place where the trustee is acting that in the 
ordinary course of communication they have not had suffi- 
cient time to tender their proofs, or to establish them if 
disputed, and also for debts provable in bankruptcy, the 
subject of claims not yet determined. He shall also make 
provision for any disputed proofs or claims, and for the 
expenses necessary for the administration of the estate or 


otherwise, and subject to the foregoing provisions he shall 
distribute as diYiden<l all money in hand ” (section GO). 

“ Any creditor who has not proved liis debt before the 
declaration of any dividend or dividends shall be entitled 
to be paid out of any money for the time being in the 
hands of the trustee any dividend or dividends he may 
have failed to receive before that money is applied to the 
payment of any future dividend or dividends, but he 
shall not be entitled to disturb the distribution of any 


Right of 
creditor 
who has 
not proved 
debt before 
dcclara* 
tiou of a 
dividend. 


dividend declared before his debt was proved by reason 
that he has not participated therein ” (section 61). 

When the trustee has realised all the property of the Final 
bankrupt, or so much thereof as can, in the joint opinion 
of himself and of the committee of inspection be realised 
without needlessly protracting the trusteeship, he .shall 
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declare a final dividend, but before doing so he shall give 
notice as provided by the section *’ (section 62). 

No action for Dividend— 'No action for a dividend shall 
lie against the trustee, but if the trustee refuses to pay 
any dividend the Court may, if it thinks fit, order him to 
pay it, and also to pay out of his own money interest 
thereon for the time that it is withheld and the costs of the 
application (section 63). 

Proof hy and against Surety. — A surety who has paid 
the creditor, prior to the bankruptcy of the principal 
debtor, the whole of the debt, may prove for such amount 
on the latter’s bankruptcy ; and if the creditor has tendered 
his proof, the surety is entitled to stand in his place as 
regards dividends, securities, &c.,(a) in the absence of any 
agreement to the contrary.(6) 

Where, on the other hand, it is the surety who becomes 
bankrupt, it is submitted that under the wording of 
section 37, the creditor is entitled to prove for the sum due to 
him ; even, before the principal debtor has made default. 

Where the surety has been discharged, the creditor, of 
course, will not be able to so prove. As to the manner in 
which a surety may be discharged, see ante, p. 208. As to 
a surety’s right to prove against his co-surety on the latter’s 
bankruptcy, see Adkins v. Farringtonfc) 

Proof by Holder of Bill. — The drawer and indorser of 
a bill stand in the position of surety for the acceptor who 
is primarily liable thereon ; should, therefore, the holder of 
the bill release the acceptor, he will lose his right of 
proving against such parties, unless, indeed, as in the case 

(fl) Brandon v. Brandon, 3 De G. & J. 324 ; Thornton y. McKewan, 1 
H. & M. 529 ; Hohson y. Bass, L. R. 6 Ch. 792 ; Duncan Fox and Com- 
pany y. North Wales Banh, 6 App. Cas. 1. See also, ante, p. 213. 

(&) Midland Banhing Company y. Chambers, L. R. 4 Ch. 398; Ex 
giarte National Bank, re Bees, 17 Ch. D. 98. As to proof against debtor 
after payment by surety, ^t%post. p. 648. 

(<?) 29 L. J. Ex. 345 ; Ex parte Snowdon, 17 Ch. D. 44 ; Robson (7lh 
edit.), p. 309. The Bankruptcy Act, 1883, contains uo express enactment 
relating to proofs by or against sureties. See section 37. 
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of suretyship generally, he expressly reserves his rights 
against them.(f?) 

If, however, he has not in any way released them, he 
will have a right of proof against all such parties to the 
bill, provided he has not failed to give proper and due 
notice of dishonour.(e) Such notice, may, however, be 
dispensed with as against a person who has no right of 
action or contribution against any other party to the bill, 
and whom, it is clear, neglect to give notice cannot have 
damnified, (/) and it would be dispensed with if by reason 
of circumstances it could not be given.(^) 

So notice is excused as against the drawer of an accom- 
modation bill who has had no effects in the hands of the 
acceptor during tlie currency of the bill, or reasonable 
ground for supposing the bill would be paid.(/;) 

Where the bill is not due at the time of bankruptcy, the 
holder is nevertheless entitled to prove thereon subject to 
a rebate of interest at the rate of 5 per cent, per annum 
from the time when the dividend is declared to that at 
which the bill would have become due, according to the 
terms upon which such bill was drawD.(/) The indorsee 
of an overdue 1)111, since he takes it subject to all equities 
as previously shown, has only the same right of proof as 
his indorser had at the time of bankruptcy.(/(:) 

If the holder of a bill has received a dividend out of the 
estate of any one of the parties to it (or, indeed, if any 
such dividend has been declared), he can only prove for 
the balance, as against the estate of any other party.(/) 
Generally speaking, Iiowever, he is entitled to prove for 

(^d) See ICn<flhh\\ Darbij. 2B. & I*. JJl ; Strowi v. i'We/-, 2r> L.J. C P 
lOU; BylcK (loth edit), 1». 

(t') Exparte Bingoid, 2 Rohde s. Proctor, 4 B. i: C. 

517 ; Ex parte Baher, 4 Ch. D. 795. 

(/) See Foster v. Purher, 2 C. P. D. 18 ; 40 L. J. C. P. 77. 

Ig') See BilU of Exchange Act, 1882, 8. 50. 

(A) Bicherdike r. Bollman, 1. T. It. 405. 

(i) Bankruptcy Act, 1883, Schedule II., rule 21. 

(A) Ex pa/rte Rogers, Buck, 490 ; Ex parte Stcan, L. R. 6 Eq. 344 ; la 
re European Bank, L. R. 5 Ch. .*1.58 ; 39 L, J, Ch. 588. 

(0 Ex parte Todd, 2 Rose, 232 ; Ex parte Wildman. 1 Atk. 10‘J ; Ex 
parte Adam, 2 Rose, 30. 

G. 


2 N 2 


BANKRlTpTCY. 


the full amount against all the parties to the bill, until he 
has been paid the full 20^. in the pound.(a) See further 
on proof upon hills of exchange, &c. ante, pp. 135 et seq. 
And for the doctrine in E.v parte Waring, see ante, p. 143, 
When a hill, accepted for the accommodation of the 
drawer, is deposited by liim as security for a debt less than 
the amount of the hill, the holder is entitled to prove in 
the bankruptcy of the acceptor for the full amount of the 
bill, though he cannot receive dividends in excess of the 
debt due to him by the drawer.(/>) 

Secured Creditor , — A secured creditor may either realise 
his security, in which case he may prove for the balance, 
or he may surrender his security and prove for his whole 
debt. If he should not realise it or surrender it before he 
can prove at all, he must give particulars of his security 
as required by the Bankruptcy Rules and must state the 
value at which he assesses it : he will then be entitled to 
receive a dividend in respect of the balance of his debt 
after deducting the value so assessed.(c) Where a 
guarantee limited in amount was given to secure the whole 
amount then due or owing or thereafter to become due or 
owing to the bank on the account of S., and the full 
amount of the guarantee had been paid by the surety ; on 
the bankruptcy of S. the bank were allowed to prove for 
the whole amount of their debt.(f;?) 

Partners . — Partners may petition in the name of the 
firm.(^‘) If a partner signs for the firm he must add his 
own signature.(/) One partner may prove on behalf of 
the firm.(y) 

(a) See note (Z). ente, p. 547. 

(Z») Ex parte Newton, 16 Ch. D. 330. As to holder’s right to secnritics 
deposited with acceptor, see “ Byles on Bills ” (I5th Eog. edit.), 476. 

(f?) See Bankruptcy Act, 1883, Schedule II., paragraphs 9—17. For 
definition of “ secured creditor,” see section 168 ; see further In re 
Eallett [1894], 2 Q. B. 256. 

(d) In re Sass, Ex parte National Prorincial BanTt of England, 
Limited [1896], 2 Q. B. 12. 

(/') Bankruptcy Act, 1883, s. 115. 

(/) Rule 259. 

(g) Bankruptcy Act, 1883, 8. 148. 
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“ Any creditor -whose debt is sufficient to entitle him 
to present a bankruptcy petition against all the partners 
of a firm may present a petition against any one or 
' more partners of a firm without including the others ” 
(section 110). 

“"Where there are more respondents than one to a 
petition the Court may dismiss the petition as to one or 
more of them, without prejudice to the effect of the petition 
as against the other or others of them ” (section 111). By 
Rule 164, un order for adjudication must be made against 
the partners individually and not in the firm’s name. 

“ If a receiving order is made against one partner of a 
firm, any creditor to whom that partner is indebted jointly 
with the other partners of the firm, or any of them, may 
prove his debt for the purpose of voting at any meeting of 
creditors, and shall be entitled to vote thereat, ”(/() but“ shall 
not receive any dividend out of the separate property of 
the bankrupt until all the separate creditors have received 
the full amount of their respective debts ” (section 59(1)). 
“ Where joint and separate properties are being adminis- 
tered, dividends of the joint and separate properties shall, 
subject to any order to the contrary that may be made by 
the Court on the application of any person interested, be 
declared together ; and the expenses of and incident to 
such dividends shall be fairly apportioned by the trustee 
between the joint and separate properties, regard being 
had to the work done for and the benefit received by each 
property.”(/) “ In the case of partners, the joint estate 
shall be applicable in the first instance in payment of their 

(k) Bankruptcy Act, 18S3, Schedule I., rule 13. 

(/) Bankruptcy Act, 1883, a, 59 (2). See 2 P, -Wms. 500. 

As to what is “joint ’* and “ separate ” estate, see Jyr parte Dear, 1 Ch. J). 
614; 45 L. J. Bank. 22; Ex parte Manehexter Jianh, 12 Ch. I). 917; 
48 L. J. Bank. 94; Ex parte Butcher, 13 Ch. 1). 466 ; hi re. CoUh, Ex 
parte Manehexter and Count// Banh, 3 Ch. D. 481 ; 45 L. J. liank. 149 ; 
Ex jjarte. Buchley, 16 Ch. I). 613. As to proof by firm aj^ainst separate 
estate of one partner, see Ex parte iSillitiM', 1 Gl. k J. 374 ; Ex parte 
llarrin, \ Rose, 437 ; and as to proof by partner against firm, Ex parte 
Maude, L. U. 2 Cb. 660 ; Kr. parte SHlitoe, xupra ; and as to proof liy 
partner against separate estjitc of co-partner, Ex parte Maude, xupra ; Ex 
parte Sheen, 6 Ch. I). 235 ; Head v. Jiaitet/, 3 App. Cas. 94. See also Jn 
re Boyers [1894], 1 Q. B. 425. For full information on this subject, see 
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joint debt^, and the separate estate in payment of their 

separate debts. Any surplus of the separate estate is to 

be dealt with as part of the joint estate and any surplus 

of tlie joint estate is to be dealt with as part of the ‘ 

respective separate estate in proportion to the right and 

interest of each partner in the joint estate ” (section 40 (3) ), 

By Rule 260, a bankruptcy petition is deemed to be 

duly served on tlie members of a firm if it is served at the 

principal place of business of the firm in England, on any 

one of the partners, or upon any person having at the 

time of service the control or management of the business 
tliere. 


Double Proof .— If a debtor was at the date of the 
receiving order liable in respect of distinct(a) contracts as 
a member of two or more distinct firms, or as a sole con- 
tractor, and also as member of a firm, the circumstance 
that the firms are in whole or in part composed of the 
same individuals, or that the sole contractor is also one of 
the joint contractors, shall not prevent proof in respect of 

the contracts, against the properties respectively liable on 
the contracts.”(^) 


Sef off. By section 38, “ Vt here there have been mutual 
credits, mutual debts, or other mutual dealings between a 
debtor against whom a receiving order shall be made under 
this Act, and any other person pronng or claiming to 
prove a debt under such receiving order, an account shall 
be taken of what is due from the one party to the other in 
respect of such mutual dealings, and the sum due from the 
one party shall be set off against any sum due from the 
othei party, find the balance of the account, and no more, 


di.^^tiuct, may be contained in 

aS,,? Schedule II., rale 18. See In re Oriental 

Cnnmercml Hanh, r K . , ci,_ 99 . Ex parte Banco de Portugal, II Ch. D. 

^ parte Ponleon, De 

334 ■ 50 W 'Ch ^ ^ I'iudlag, 17 Ch. U. 



SET OFF. 


551 


shall be claimed or paid on either side respectively ; but a 
person shall not be entitled under this section to claim 
the benefit of any set otF against the property of a debtor 
in any case where he had, at the time of giving credit 
to the debtor, notice of an act of bankruptcy committed 
by the debtor, and available against him.”(c) 

Dischar<je of Bankrupt. — By section 8 of the Bankruptcy 
Act, 1890, (rf) a bankrupt may at any time after being 

(c) The transactions must haye been mutual ; in other words, it must 

have been between the same parties and in the same right — thus a debt 
due to a bankrupt from an executor personally cannot be set off against 
a debt due from the bankrupt to the executor in his represeutative 
capacity, and tier, vena. See Staminm v. IClliott.li. R. 3 Ch. 19o; 
Hallett y. nullctt, 13 Ch. 1). 232; v. Churvh. ^ Atk. fiUl ; Ex 

partr Morier, 12 Cli. D. -191 ; 49 L. J, Bank. 9. In the same way a debt 
due from a partnership cannot be set off against the separate debt of an 
individual partner. Ex park’ Tiiof/uod, 11 Ves. 517 ; Lannhorough v. 
Jones. 1 B. \V. 321), It seems, however, that debts not due in the same 
right may be set off against each other by special agreement. Klnmi'ley v. 
Hossach.2T&\ii\t. 17u ; VuUinmg v. Noble, 3 Mcr. 613. Qiucrc. how far 
it is competent for the parties to exclude by special agreement the operation 
of the mutual credit clause altogether. Ex parte Fletcher, 6 Ch. D,350 ; 
Ex parte B(inu;tt,L. K. 9 Ch. 293 ; 43 L. J. Bank. 87 ; Young Bank 
of Bengal, I Deac. 622. As to the nature of the cro.'w claims, it has been 
held a specialty debt can be set off against a simple contract only {^Pedder 
y. Preston, 12 C. B. (N.S.) r)3o; Bailey v. Jidtnson, L. R. 7 Ex. 263; 
an unliquidated sum arising out of contract against a liquidated sum 
(^Booth V. llutchinson, L. li. 15 Eq. 30; 42 E. J. Ch. 492); and a 
secured debt against one unsecured (A!/- jmrtc Barnett, supra). A sum 
payable in futuro can under this section be set off against a sum payable 
at once. Be parte Present, 1 Atk. 230 ; Ahager v. Currie, 12 M. & W. 
751. See further as to what debts may be set-off : Jlaaley v. Itawley, 

1 Q. B. 1). 460 ; 45 L. J. Q. B. 675 ; Ex parte Prive ; lie Lanhester, 
L. R. 10 Ch. 648; Booth v. /Jutrhinsou, supra; Ex parte Bolland, 
8 Ch. 1). 225 ; 47 L. J. Bank. 52. A debtor of a bankrupt cannot 
set off a bill or note indorsed after the bankruptcy. Diehson v. Ex-a7is, 
6 T. It. 57. The transaction must terminate or must have a natural 
tendency to terminate in a ilebt. Nuoroji v, Bauh of India, L. It. 3 
C. r. 444 ; E.r parte Bolland, .fupra. The object of section 38 of the 
Act of 1883, is that where there are mutual accounts a secret act of bank- 
ruptcy should not stop the currency of those accounts ; the existence of 
mutual dealings and accounts protects the credits an<l debts on each side 
from the operation of the act of bankruptcy until notice of it. The exact 
date at which a mutual account is to stop must depend on the circum- 
stances of the case and the nature of the credits ; but may and ought to be 
taken at least up to the date when the person claiming the benefit of 
section 38 has notice of an act of bankruptcy. See Elliott v. 2'urqitand, 7 
App. Cas. 79, decided under the corresponding section of the Act of 1869. 
As to the right of a person owing a debt to a bank and buying up its notes 
after it has stopped payment to set off the amount paid against his debt 
duo to it, see ante, p. 354 Diehson v. Cass, 1 B. & Ad. 343. Sec further 
R« to set off, p. 296. See also Palmer v. Day and Sons [1396J, 2 
Q. B. 618. 

(d) 53 & 54 Viet. c. 71. 
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adjudged bankrupt apply to the Court for an order of 
discharge. The application shall be heard in open Court. 

On tlie hearing of the application the Court shall take 
into consideration a report of the official receiver as to the 
bankrn[>t’s conduct and affairs, and may either grant or 
refuse an absolute order of discharge, or grant it condi- 
tionallv. If the debtor has committed a misdemeanor under 
the Debtors Act, 1869, («) or under the Bankruptcy Act, 
1883, or any other misdemeanor connected with his bank- 
ruptcy, or any felony connected with his bankruptcy, 
the Court shall refuse the order for discharge unless for 
specific reasons the Court otherwise determines. If the 
debtor’s assets are not of a value equal to IO 5 . in the pound 
on the unsecured liabilities, and he cannot show that the 
fact has arisen from circumstances for which he is not 
responsible, or if he has omitted to keep proper books or 
impi'operly traded or failed to account for loss of assets, or 
has been guilty of hazardous speculation, or entered into 
unnecessary or frivolous litigation, or has given undue 
preference to creditors within three months preceding the 
date of the receiving order, or has within a similar period 
incurred liabilities with a view of making his assets equal 
to 10^'. in the pound, or has been previously made a bank- 
rupt or has been guilty of fraud, the Court may refuse the 
discharge or suspend it for not less than two years or until 
a dividend of not less than IO 5 . in the pound has been paid, 
or require the bankrupt to consent to judgment being 
entered against him for any balance of the debts provable 
under the bankruptcy which is not satisfied at the date of 
discharge.(6) 

By section 30 of the Act of 1883, an order of discharge 
shall not release the bankrupt from any debt on a recog- 
nizance, nor from any debt with which the bankrupt may 
be chargeable at the suit of the CroM’n, or of any person 
for any offence against a statute relating to any branch of 

(ff) 32 & 33 Viet. c. 62. 

(i) For the fall prorisions, see the Act of 1890 (53 & 54 Viet. c. 71), 
and the cases thereon in “ Cbitty’s Statutes " (5th edit.), vol. i. 



DISOUARGE OF BANKRUPT. 


553 


the public revenue, or at tlie suit of the sheriff or other 
public officer, on a bail bond entered into for the appear- 
ance of any person prosecuted for such offence, and he 
shall not be discharged from such excepted debts unless 
the Treasury certify in writing their consent to his being 
discharged therefrom. An order of discharge shall not 
release the bankrupt from any debt or liability incurred 
by means of any fraud or fraudulenfc(c) breach of trust to 
which he was a party, nor from any debt or liability 
whereof he has obtiiined forbearance by any fraud to which 
he was a party. 

An order of discharge shall release the debtor from all 
other debts provable in bankruptcy, but by section 10 of 
the Act of IdilO, an order of discharge shall not release the 
bankrupt from any liability under an affiliation order or a 
judgment against him in an action for seduction or as co- 
respondent in a matrimonial cause, except to such an extent 
and under such conditions as the Court expressly orders in 
respect of such liability.(d) 

“ The order of discharge shall not release any person 
who, at the date of the receiving order, was a partner or 
co-trustee with the bankrupt, or was jointly hound or 
had made any joint contract with him or any person 
who was surety, or in the nature of a surety for him ” 
(section 30 (4) ). 

Where a discharged debtor promises, for a new and 
valuable consideration, but not otherwise, to pay a debt 
released by such discharge, an action will lie against him 
for such debt,(^) 

All the real and personal property devolving on or 
acquired by the bankrupt after the close of the bank- 
ruptcy belongs to him and not to the trustee, although the 
bankrupt has not obtained his discharge ;( /') and all the 

(^) The word “fraudulent” is new under the Act of 18SS. Sec oti 
this section In rv Grver [ISt).*)], 2 Ch. 217. 

(d) See also Act of ISOO suu-section 12 of section 3. 

(/?) Jahemitn v, Cooh, 4 Kx. I). 20 ; 48 L.-J. Kx. 165 : Uenthcr v. Wf’bh. 

2 C I* 1) 1 

C/) In rc Edatc, 1 Ch. U. 478 ; 45 L. .f. Bank. 03. 
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property acquired by him after his discharge will belong 
to him, although before the close of the baukruptcy.(a) 

By section 35 it is enacted that where in the opinion of 
the Court a debtor ought not to have been adjudged bank- 
rupt, or where it is proved to tbe satisfaction of the Court 
that the debts of the bankrupt are paid in full, the Court 
may on the application of any person interested by order 
annul the adjudication. (5) Where an adjudication is 
annulled under this section all sales and dispositions of 
property and payments duly made, and all acts theretofore 
done by the official receiver, trustee, or other person, acting 
under their authority shall be valid, but the property of the 
debtor shall vest in such person as the Court may appoint, 
or in default revert to the debtor himself. 

When a petition is presented by or against a debtor, if 
the (’ourt is satisfied b}' affidavit or otherwise, or the 
official receiver rejjorts to the Court that the property of 
the debtor is not likely to exceed in value three hundred 
pounds, the (’onrt may make an order that the debtor’s 
estate be administered in a summary manner, and there- 
upon the provisions of tliis Act shall be subject to the 
following modifications : — 

(1.) If the debtor is adjudged bankrupt the official 
receiver shall be appointed the trustee in the 
bankruptcy : 

(2.) There shall be no committee of inspection, but the 
official receiver may do with the permission of 
the Board of Trade all things which may be done 
by the trustee with the permission of the 
committee of inspection : 

(3.) Such other modifications may be made in the 
provisions of this Act as may be prescribed by 
general rules ^vith the view of saving expense 
and simplifying procedure ; but nothing in this 
section shall permit the modification of the pro- 

(ff) FMx V. Boi/huih, L. R. 10 Ch. 470. And see Ex parte Wain- 
weight, 10 Ch. 1). 140. 

(ft) See In re Eennu [1895], 2 Q. B. 630. 
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visions of this Act relatins: 

o 


to the exiimination 


or discharge of the debtor. 

Provided that the creditors may at any time by special 
resolution, resolve that some person other than the official 
receiver be appointed trustee in the bankruptcy, and there- 
upon the bankruptcy shall proceed as if an order for 
summary administration had not been made (section 121). 


Dis<iiiaUjicatio)is of Bankrupt . — AVhere a debtor is 
adjudged bankrui)t he .diall, subject to the pro\isions of 
tliis Act, be disqualified for — 

(a.) Sitting or voting in the House of Lords, or on any 
committee thereof, or being elected as a peer of 
Scotland or Ireland to sit and vote in the House 
of Lords ; 

(h.) Being elected to, or sitting or voting in, the House 
of Commons, or on any committee thereof ; 

(c.) Being appointed or acting as a justice of the peace ; 

(d.) Being elected to or holding or exercising the office 
of guardian of the poor, overseei* of the poor, 
member of a sanitary authority, or member of a 
school board, highway board, burial l)oard, or 
select vestry. 

The disqualifications to wlncli a Ijaiikrupt is subject 
under this section shall be removed and cease if and when, — 

(a.) The adjudication of bankruptcy against him is 
annulled ; or 

ib.) He obtains from the ( hurt his discharge, with a 
certificate to tlie effect that his bankruptcy was 
caused by misfortune without any misconduct on 
his part,(c) 

The Court may grant or withhold such certificate as it 
thinks fit, but any refusal of such certificate shall be 
subject to appeal. 

The disqualifications imposed by this section shall extend 
to all parts of the United Kingdom (section '62). 

(»") bee In re Lord Colin Caniphvlly 20 Q. U. 1). sl<5. 
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CHAPTER LVIL 

BILLS OF SALE. 

Bills of .sale are now(a) regulated by the Bills of Sale 
Acts, 1878(5) and 1882, (c) described respectively as the 
principal Act and the amendment Act, which are, so far as 
consistent, to be construed together ; the operation, how- 
ever, of tlie amendment Act of 1882 is confined to bills 
of sale given by way of security, and does not apply to 
any bill of sale registered before the 1st November, 1882, 
so long as the registration thereof is not avoided by non- 
renewal or otherwise. All other bills of sale executed 
since the 1st of January, 1879, are governed by the 
principal Act of 1878.(a) Some small amendments have 
been made by the Bills of Sale Acts, 1890 and 1891.((^) 
The main object of the ])rincipal Act wa.s to protect 
creditors, that of the amendment Act to protect improvident 
grantors, (e) 

Sections 4 and 6 of the principal Act describe the various 
documents which are included in the expression “bill of 
sale.’* In general it may be stated that a bill of sale is an 
instrument in the nature of an assurance, (/) by which the 
pro[)erty in ijersonal chattels, including such things as are 
for the purposes of the Bills of Sale Acts made personal 
chattels, passes from the grantor(^) to the grantee either 
absolutely or as security for a debt, and whereby the 

(ft) It should be stated, however, that bills of sale executed before the 
1st January, 1875). arc still governed by the Bills of Sale Acts of 1854 
(17 ik 18 Viet. c. 36) and 1866 (29 & 30 Viet. c. 96), except ^rith respect 
to (1) the rule of construction as to fixtures and growing crops, and (2) the 
renewal of registration. See sections 7, 11, and 23 of the Act of 1878 
(41 & 42 Viet. c. 31). 

(ft) 41 (c 42 Viet. C.31. 

(c) 45 &46 Viet. c. 43. 

(#7) See pp. 557, 564. 

(r) Mnnrhnter, Shetf^etd, and Lincolmhire Bxiilimy Company r. 
Xorth Cfutral ^yaf|<Jon, Comjfany, 13 App. Cas. at p. 560, per Lord 

IlERSCHELL. 

(/') 41 & 42 Viet. c. 31. s. 4. 

(^) Ci'aicconi', 9 Ch. 1). 419, 
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holder or grantee lias power, either with or without notice, 
and either immediately or at any future time, to seize(/i) 
or take possession of any personal chattels comprised in or 
made subject to such bill of sale.(/) 

How made . — A bill of sale other than by way of security 
is usually, though not necessarily, an assignment by deed. 
A bill of sale by way of security must, it would seem, be 
by deed, otherwise it would be void under section 9 of the 
amendment Act as not in accordance with the form in 
the schedule to that Act.(X:) 

What included . — Among the documents and instru- 
ments declared by section 4 of the principal Act to be 
included in the expression “ bills of sale ” are : — 

“ Declarations of trust without transfer.” Declarations 
of trust of personal chattels may be by parol or in 
writing.(/) If in writing the document must be registered 
as a bill of sale. A letter of hypothecation of goods given 
by a fruit broker to his bankers as security for an advance, 
by which he undertook to hold the goods in trust for tlie 
bankers and to hand over to them the proceeds, ‘‘as and 
when received,’’ to the amount of the advance, has been 
held to be a bill of sale as being a declaration of trust 
without transfer.(m) 

By the Bills of Sale Acts, 1890(n) and 1891, (e) 
declarations of trust of imported goods as described 
therein are not bills of sale within the Acts of 1878 and 

“ Inventories of goods with receipt thereto attached, or 
receipts for purchase moneys of goods.” It has, however, 
been held under this provision in accordance with decisions 

(Ji) The power to seize under a bill of sale given by way of security is 
limited by section 7 of the amendment Act ; see post, p. u(>8. 

(i) 41 & 42 Viet. e. 31, s. 3. 

(«) See Appendix. 

(/) Jones V. Loch, L. R. 1 Ch. 25. 

(»0 Reg. V. Toionshend, 15 Cox C. C. 4(10. 

(») 63&54 Viet. c. 53, R. 1. 

(o) 64 & 55 Viet. c. 35, s. I. 

(jp) p. 564. 
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under the general terms of the Act of 1854, that only such 
inventories and receipts require registration as bills of sale 
as are themselves the effective means by which the pro- 
perty in the goods to which they relate passes, being thus 
assurances ; but that when the sale itself is sufficient to 
pass the property, the fact that an inventory and receipt is 
given does not make it an assurance within the Act.(a) 
Thus, where on a sale by a sheriff under an execution 
the property in the goods is passed independently of the 
inventory and receipt given by him, they do not require 
registration as a bill of sale.(5) 

A receipt given by a husband for the purchase money of 
furniture sold by him to his wife, although the furniture 
remains in the house where they are both living, and there 
has been no formal delivery, does not require registration 
as a bill of sale, w'here it forms no part of the transaction 
by which the property passes.(c) 

If, however, an inventory and receipt or a receipt only 
is intended by the parties to be a part of the bargain to 
pass the property in the goods, it is within the Act and 
requires registration as a bill of sale.(c?) 

Other Where a contract for the sale of goods within section 17 

oFper^n^al Statute of Frauds is valid solely by virtue of a memo- 

chattels. randum in writing, such memorandum is an “ assurance of 
personal chattels ” within the principal Act. Thus, where 
on a sale of farm produce by auction the auctioneer’s clerk 
signed the purchaser’s name in the auctioneer’s book 
wdiich was also signed by the auctioneer, and contained 
the conditions of sale, &c., but no part of the purchase 
money was paid and the goods remained in the seller’s 
possession, it was held that as the sale would have been 

(fl) Byerley v. Prevost^ L. R. 6 C. P. 144 ; Woodgate v, Godfrey^ 6 
Ex. D. 24 ; Marsden 7. Mcadoxcs^ 7 Q. B. D. 80; Graham v. WHcocIt^n, 
46 L. J. Ex. 65 ; Panisey v. Margrett [1894], 2 Q. B. 18. 

(J) Woodgate Y. Godfrey, »upra ; Sfarsden y. Meadows, suj)ra. 

(o') Bamxcy 7 . Margrett, mipra. 

(rf) /> parte Odell. 10 Ch. 1). 76 : Ex paiie Hvhhard, 17 Q. B. D. 
690; Neu’lore v. Shinrahunj. 21 Q. B. 1). 41; Charlemcorth 7. MUU 
[1892], A. C. 231 ; liamxey v, Margntt. supra. 



INSTRUMENTS INCLUDED IN THE EXPRESSION. 


559 


void under section 17 of the Statute of Frauds but for 

the memorandum, such memorandum was an “ assurance 

of personal chattels,” and required registration as a bill of 
sale.(^) 

An agreement by a purchaser giving to the vendor of 
goods for shipment a lien on the bills of lading is not an 
“ assurance of personal chattels.”(/) 

“ Licenses to take possession of personal chattels as secu- 
rity for any debt.” The latter words of this definition, 
“ security for any debt,” are material, and bring such 
instruments within the operation of the amendment Act, 
1882. The words being a re-enactment of a provision in 
the Act of 1854, decisions under that Act apply. Thus, it 
has been held that a brewer’s lease containing a license 
and authority to the lessor, in case of default in payment of 
any sum that may be due and owing to him from the lessee 
on a balance of account, to take possession of the stock-in- 
trade and effects of the lessee, was in effect a bill of sale of 
the personal chattels and required registration as such.((^) 
But a building agreement by which a landowner, on default 
of the builder in fulfilling the terms of the agreement, was 
to be at liberty to re-enter and expel the builder and take 
possession of all building materials then left on the land “as 
and for liquidated damages,” was not a bill of sale within 
the Act, such license not being “ as security for any debt.”(/i) 
Nor was the right of the landowner under such an agree- 
ment defeated by the bankruptcy of the builder.(/) But 
a license to seize building materials where the right to take 
possession is founded only upon the bankruptcy of the 
building lessee is contrary to the policy of the bankruptcy 

(c) In re Rolerta^ 30 Ch. D. 196 ; and see Cohurn y. Colling, 36 
Ch. D. 373. 

(/) Rx parte Watgon, In re Lore, 6 Ch. D. 35. 

(17) Ex parte Ilopcraft, 14 W. R. 168. 

(A) Ex parte Ncieitt, 16 Ch. D. 622 ; 44 L. T, 5 ; and for other instances 
of licenses to take possession not within the Act. sec Brown v. Bntcmun. 
L. R. 2 C. P. 272 ; Blah- v. Izard, 16 W. R. 1(>« ; Morton v. Wooth, I. R 
4 Q. B. 293 ; Reercg v. Barlow, 12 Q. B. I>. 436. 

(i) Ex parte Nemtt,gnprn. 
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law and cannot be supported as a bill of sale.(a) 
Where a mortgage by a building lessee of the demised 
premises, together with houses in course of erection and the 
bricks and other building materials thereon, provided that 
the juortgagee might sell the building materials indepen- 
dently of the power to enter and take possession of the 
premises, it was held that this was an “ assurance of personal 
chattels,” and must be registered as a bill of sale.(6) 

A license to seize chattels in default of payment of 
instalments under an agreement on the hire system is not 
a bill of sale, for the property in the goods does not pass 
until the completion of the payments.(c) But the true 
nature, not the form, of the transaction must be regarded, 
and if the proper inference is that the documents which 
purport to effect a hiring agreement are, in fact, intended 
only to create a security, the transaction is within the 
Bills of Sale Acts and void unless the agreement is 
registered. (if) 

“And also any agreement, whether intended or not to 
be followed by the execution of any other instrument, by 
which a right in equity to any personal chattels or to any 
charge or security thereon shall be conferred.” This is 
declaratory of decisions under the Act of 1854, by which 
it has been held that an agreement to give a bill of sale, 
though a valid assignment in equity, cannot be relied upon 
as equivalent to a bill of sale without involving the conse- 
quence that it acquires the character of, and needs registra- 
tion as, a bill of sale.(f) Thus, where brokers supplied 
ffoods on credit to traders on the faith of a letter of 

o 

hypothecation whereby they engaged to hold the goods 
so supplied at the disposal of the brokers, and to give the 


(a) Ex parte Jay; Jn re Harrison, 14 Cb. D. 19; Ex parte Barter, 
2C Ch. D. 510. 

(ft) Climpson v. Coles, 23 Q. B. D. 465. 

(c) Ex parte Crawcour, 9 Cb. D. 419 ; Crawcour v. Salter, 18 Ch. B. 
30 ; McEntire v. Crosslcy B7'otliers [1895], A. C. 457. 

(d) In re Watson, 25 Q. B. D. 27 ; JUaddl v. Thomas and Company 
[1891], 1 Q. B. 230 ; B'-clsctt v. Tonrr Assets Company, ihid. 638. 

(f) Ex parte Machay, L. K. 8 Ch. 643 ; Ashton v. Blackshaw, L. R. 

9 Kq. 510. 
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brokers when required a valid aud effectual transfer and 
assurance of tbe same, the document was held to be void 
against the trustee in liquidation for want of registration 
as a bill of sale ; (/) and a deed by which a debtor covenants 
that if a debt is not paid on a certain day named, certain 
chattels shall be charged with it, and that he will, when 
required, assign them to the creditor as security, requires 
registration as a bill of sale.(y) 

Where trustees in pursuance of powers in a will sold the 
business of a testator to one of his sons and gave him 
possession under an agreement by which it was provided 
that the purchase money should be paid by instalments 
and that the trustees should have a lien or charge upon 
the business and effects sold for the purchase money and 
interest, it was held that this agreement was an agreement 
giving a charge in equity and operated as a bill of sa]e.(/i) 
An agreement in writing made between a foreign manu- 
facturer and his agent in England by which it was provided 
that advances made by the agent for expenses should be 
“ covered and secured by the stock of goods which shall be 
in his hands” was held to create a legal right in the agent 
based on possession and therefore not to be a bill of sale.(?) 

An agreement by a clause in an ordinary building con- 
tract that ‘^all building or other materials brought by the 
builder upon the land shall become the property” of the 
landowner, is not an agreement to which a right in equity 
to personal chattels is conferred and is not a bill of sale 
within the principal Act.(^) Agreements to give a bill of 
sale are, however, sometimes relied upon not as bills of 
sale themselves, but to support bills of sale afterwards 
given in pursuance of them, which would otherwise be 
void against trustees in bankruptcy as being given for a 
past consideration. (/) 

(/) Ex parte Conning^ L. K. 16 Eq. 414. 

Edwards v. Edwards^ 2 Ch. D. 291. 

(A) Cobwrn. v. Collins, 35 Ch. U. 373. 

(i) Morris v. Delobbcl-Flipo [1892], 2 Ch. 352. 

(A) EeercM v. Barlow, 12 Q. B 1). 436. 

(i) Ex parte Jlauxswell, 23 Ch. D. 626, and %^epost, p. 588. 

a. 2 ij 
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settle- 
ments ; 


Transfer 
of ship or 
shares 
therein ; 


Transfer 
of goods 


The Ea’ceptions . — An assignment to be within the 
meaning of this exception must be substantially for the 
benefit of all the creditors, and there must appear nothing 
in the deed to exclude any creditor who chooses to accept 
the composition offered and sign the deed. (a) If, however, 
a deed purporting to be for the benefit of creditors imposes 
onerous conditions on those who come in, or reserves an 
unusual benefit to the debtor, it may be held void under 
the statute of Elizabeth(/») as tending to defeat or delay 
creditors.(c) An assignment of the whole of a debtor’s 
property for the benefit of his creditors is an act of bank- 
^uptcy,(^^) Now by the Deeds of Arrangement Act, 
1887, (^) every such assignment as comes within the 
meaning of a deed of arrangement as defined by that Act 
is required to be registered, 

A memorandum of agreement for a marriage settlement, 
although informal and not under seal, is within the 
exception ;(/) but a post-nuptial settlement not made in 
pursuance of ante-nuptial articles, is not, and must he 
registered as a bill of sale under the principal Act \{g) it is 
not, however, unless given by way of security, within the 
operation of the amendment Act. 

A transfer or assignment of a ship or share therein is 
none the less within the exception, because it has not been 
registered under the Merchant Shipping Act.(/() The 
expression ‘‘ship or vessel” is to be taken in a popular 
and not a technical sense.(z) 

The governing words for the latter members of the 

(d) General Furnishing Company v. Venn, 32 L. J. Ex. 220 ; 2 H. itC. 
163; Johnson v. Oseyiton, L. R. 4 Ex. 107; Hadley v. Beedom [1896], 
1 Q. B. 646. 

(b) 13 Eliz. c. 5. 

(r) Spencer v. Slater, 4 Q, B. D. 13 ; Boldero v. London and Wed- 
minster Loan, Sfc., Company, 5 Ex. D. 47. 

(<f) See post, p. 589. 

(e) 60 & 51 Viet. c. 57. 

(/) Wenman v. Lyon and Company [1891], 2 Q. B. 192. 

0?) Foycler t. Foster, 28 L. J. Q. B. 210 ; Ashton v. Blachshaw, L. R. 
9Eq. 610. 

(Jt) Union Banh of London v. Lenanton, 3 C. P. D. 243, decided under 
the Merchant Shipping Act, 1854, now repealed by the Act of 1894. 

(i) 6app Y. Bond, 19 Q. B. D. 200. 
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clause of exceptions are, “ in the ordinary course of 
business.” The transactions indicated by these exceptions 
do not include letters of hypothecation accompanying a 
deposit of goods by merchants or factors, nor piuvn tickets 
given by a pawnbroker, nor, in fact, any case where the 
object and effect of the transaction are to immediately 
transfer the possession of the chattels from the grantor to 
the grantee.(l) These are in the nature of pledges and 
are not within the Acts at all.(/j Thus, a trader deposited 
with his bank, as security for overdraft and further 
advances, the invoice of goods bought by him on credit 
and consigned to him by rail, and gave the bank a delivery 
order requiring the railway company to hold the goods to 
the order of the bank. The railway company undertook 
to hold the goods to the order of the bank. A minute of 
the transaction stating the terms, &c., was entered in the 
bank ledger and signed by the trader. It was held that 
although the transaction was not a transfer in the ordinary 
course of business, yet as the effect of it was to immediately 
transfer the possession of the goods to the bank, the 
delivery order and minute did not require registration as a 
bill of sale.(w) 

Within the exception comes a letter of hypothecation 
given in the ordinary course of business by a factor and 
warehouse-keeper ])ledging certain goods to secure 
advances from his bankers, no delivery of the goods being 
made, but a promise to deliver them on the following 
morning being added at the foot of the letter.(n) 

The principal Act does not apply to the debentures of 
an incorporated company, (o) and by section 17 of the 
amendment Act debentures issued by any mortgage, loan, 
or other incorporated company, and secured upon the 
capital, stock or goods, chattels, or effects of such com- 

(A) In re Hall, 14 Q. B. D. 393 ; Attenborough' g Cage, 28 Ch. D. 682. 
(Z) Qrigg t. National Guardian Agrurance Cov\-pany [18911 3 

Ch. 206. ' 

(in) In re Hall, supra. 

(n) Ex parte North Wegtern Bank, L. B. 15 Ea. 69. 

(fi) In re Standard Manii/aeturiiuf Company fl891], 1 Ch. 627. 
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pany are excepted from the operation of that Act. The 
section does not, however, exempt debentures of societies 
registered under the Industrial and Provident Societies 
Acts from the requirements of the Bills of Sale Acts.(a) 
Further exceptions have been introduced by the Bills of 
Sale Acts, 1890(/') and 1891, (c) by which *‘an instrument 
charging or creating any security on, or declaring trusts of, 
imported goods, given or executed at any time prior to 
their deposit in a warehouse, factory, or store, or to their 
being re-shipped for export or delivered to a purchaser not 
being the person giving or executing such instrument, 
shall not be deemed a bill of sale within the meaning of 
the Bills of Sale Acts, 1878 and 1882.” 


Separate 

assign- 

ment. 


Who may mahe . — A bill of sale to be good within the 
Acts must be a document executed by a person in pos- 
session or apparent possession of the goods at the time,((i) 
and, if the bill of sale be by way of security, the true, that 
is, the legal owner of the goods.(^) 

Personal Chattels , — “ Personal chattels,” for the purposes 
of the Bills of Sale Acts, are defined in section 4 of the 
principal Act.(/) Fixtures (other than trade machinery 
as defined in section 5) and growing crops are made 
personal chattels only when separately assigned.(^f) Trade 
machinery, as defined in section 5 of the principal Act,(^) is 
made personal chattels whether separately assigned or not. 

“ Separate assignment” is defined by section 7 of the 
principal Act(/i) to be where no interest in the buildings 
or land passes by the same instrument by which the 
fixtures or growing crops pass. This definition of separate 
assignment is made retrospective in its application.(A) 


(<x) Great Northern Railway Company v. Coal Co-operative Sockty 
[1896], 1 Ch. 137. 

(J) 63 & 54 Viet. c. 53, s. 1. 

(^) 54 & 65 Viet. c. 35, s. 1. 

(<f) Chapman v. Knight, 5 C. P. D. 314 ; Walrond t. Goldmann, 16 
Q. B. D. 121. 

(e) 45 & 46 Viet. c. 43, s. 5 ; In re Sari [1892], 2 Q. B. 591. 

(J) See Appendix. 

(q) See Appendix. ^ ^ . 

(A) See Appendix, ^telnre Armytage,\\ Cb. D. 379, for obeeirations 
upon the meaning of section 7, ^ 
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The retrospective operation of this rule of construction 
can, however, have no application to growing crops, for 
they were not personal chattels under the Act of 1854, (?) 
and the inclusion of them in the definition of personal 
chattels in the Act of 1878 is not retrospective. No 
question, therefore, can arise as to growing crops com- 
prised in deeds executed before the commencement of 
the Act of 1878, 


Documents, therefore, by which fixtures and growing 

crops are assigned must it appears be registered as bills of 
sale : — 

(a.) If executed before the commencement of the principal 
Act, only where the fixtures (including fixed trade 
machinery, but excluding growing crops) (^t) 
comprised in them are separately assigned or 
charged within the meaning of section 7 of that 
Act.(/) 


As to 
deeds exe- 
cuted 
before 
Jan., 1879. 


(5.) If executed since the commencement of the Act, As to 
(i.) as regards fixtures, other than trade fixtures, 

I 4 CUC6CI 8IDC9 

and growing crops, only where they are Jan., 1879. 

separately assigned as above: (ii.) as regards 

fixed trade machinery, defined in section 5, 

whether they are assigned separately or not ;(m) 

with this qualification, that if they are assigned 

not as chattels nor with the intention of bein^ 

dealt with as chattels, €.y., with power to sever 

them, but merely as part of the premises to 

which they are affixed, they do not, even though 

expressly mentioned, come within the Acts.(n) 

It is often a difficult question of fact to decide what are Whatare 
fixtures, and what are moveables. The question still arises, **xture8? 


(0 Braniom v. OriffiU, 2 C. P. D. 212 ; Bx Pai/Tie, 11 Ch. D 539 
(/i) Bmntom v. Grijits, 1 C. P. D. 349 ; 2 C. P. D. 212; Ex parte 
PayTie, supra. 

(0 In re Armjtage, 14 Cb. D. 379 ; 42 L. T. 443. The test, under the 
Act of 1854, as to whether an assjgnmeut of trade fixtures required 
registration was, “had the mortgagee power to deal separately with or dis- 
annex the fixtures?” Ex parte Baglish, L. R. 8 Ch. 1072 ; Ex parfx 
Barclay, L. R. 9 Ch. 576 ; Ex parte Tweedy, n Ch. D. 559, 

(m) Small v. Natioml Prurhieiaf Bank of England [1894], 1 Cb 686 
(«) Batekeldor t. Yates, 38 Ch. J). 112; in re Brooke ri8941 *> 
Ch. 600. ‘ ' 
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although it has been much reduced by the provisions as to 
trade machinery contained in the Act of 1878. 

It has been held that a tramway and steam crane placed 
upon a quarry and bolted to large stones are fixtures, (a) 
but articles standing merely by their own weight are not 
fixtures.(6) Where i)art of a machine is a fixture, and 
another and essential part moveable, the latter is also a 
fixture. (c) The fact that the things have been affixed 
merely for the more convenient user of them, and are 
removable without injury to the freehold, does not make 
them the less fixtures. 

Growing Growing crops, if assigned together with an interest in 

afterwards which they grow, pass to the grantee without 

severed. registration of such assignment as a bill of sale ;(e) but if 
afterwards severed by the mortgagor while in his posses- 
sion are no longer secured to the grantee by the deed, but 
become personal chattels subject to the Bills of Sale Acts, 
even though the assignment provides that the mortgagor 
shall not remove them.(/) 

Choses in JVIiat twt Personal Chattels, — The following have been 
’ held to be choses in action and within the exception in sec- 
tion 4 of the principal Act ; — a share in a partnership ;(^) 
book debts due or to become due ;(/i) the rights under a 
hiring agreement ;(^) a reversionary interest in personal 
chattels expectant on the death of the tenant for 

(a) In re Aninjtnge, 14 Ch. D. 379 ; 42 L. T. 443. 

(i) ^fafIler v. Fraser, 2 K. k J. 536 ; 25 L. J. Cb. 361. 

(r) Tbid. And for other decisions as to what are fixtures, see Metrojwlu 
tan Counties Society v. Drown, 26 Beav, 4.54 ; Es' parte Asthiry, L. R. 4 
('h. 630 : Lonyhottom v. Derry, L. R. 5 Q. B. 123 ; Timier t. Cameron, 
ibid. 306 ; Holland v. Hodgson, L. R. 7 C. P. 328 ; Haley v. Hammerslcy, 

3 Be G.. F. & J. 587 ; Deg. v. Inhabitants of the Parish of Lee, L. R. 1 
Q. B. 241, cited with others in “ Fisher on Mortgage.«i ” (4th edit.), p. 23. 

{d) Cliinie v. L. R. 3 Ex. 257 ; 4 Ex. 328, following Culliciek v. 

Swiyidell. L. R. 3 Eq. 249 ; and see Holland v. Hodgson, supra, and 
cases there cited. 


(e) Drantom v. Grifdfs. 2 C. P. B. 212 ; Ex 2)arte Payne, 11 Ch, B. 
539 ; Ex parte National Mercantile Danh, In re Phillips, 16 Ch. D, 104 ; 
50 L. J. Ch. 231. 

(/) Exparte National Mercantile Danh, Lire Phillips, supra. 

() 7 ) In re Dainhndge, 8 Ch. B. 218. 

(i^) Tailby v. Official Deceiver, 13 App. Cas. 623. 

(?) Ex parte Dowlings, 22 Q. B. B. 193 ; In re Isaacson [1895], 
1 Q. B. 333. 

(^) Ex parte Singleton, 6 Morr. B. C. 250 ; 61 L. T. 301 
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“ Stock or produce within the exception appears to 
mean produce already severed from the land and which 
might be in fact delivered, although by the covenant or 
custom it ought not to be removed from the farm,(Z) 

After-acquired Property . — As regards absolute bills of 

sale, after-acquired chattels brought on to the premises 

whether in substitution for or in addition to those which 

are there at the time of making the bill of sale may be 

passed by the same bill of sale, provided they are 

sufficiently described, though it is not necessary to 

enumerate them in a schedule, but the grantee’s interest 

in such after-acquired chattels is, unless and until he 

has taken possession of them, an equitable interest only 

and his right to them will be postponed to the legal 

interest acquired by a person who takes by a pledge or a 

registered bill of sale without notice of the prior equitable 

interest.(m) Bills of sale by way of security, however, 

are by the amendment Act void, except as against the 

grantor, in respect of any personal chattels not specifically 

described in a schedule to the bill, or of any chattels of 

which the grantor was not the true owner at the time of 

the execution of the bill of sale.(/i) This Act, however, 

excepts(o) from these provisions : — (1.) growing crops 

separately assigned or charged where such crops were 

actually growing at the time when the bill of sale was 

executed ; (2.) fixtures separately assigned or charged, and 

plant or trade machinery in substitution for any of the like 

fixtures, plant, or trade machinery specifically described 

in the schedule to such bill of sale. And it has been held 

that a covenant to replace any articles damaged or worn 

out with others of equal value, to be included in the security, 

was a covenant for ‘Hhe maintenance of the security,” 

and, therefore, not to render the bill of sale void.(jy) 

(1) Brantom v. Ori/fitg, 1 C. P. D. 355, 357, and see 56 Geo. 3, c. 50, 
s, 11, and Lyhhe v. Jlnrty 29 Ch. D. 8. 

(w) Joxciih V. LyonHy 15 Q. B. D. 280 ; Uallag v. Robifuton, ibid, 288. 
(n) 41 A 42 Viet. c. 31, 88. 4, h ; In re Sari [1892J, 2 Q. B. 591. 

(t;) Ibid, section. 6. 

{v) Seed v. Bradley [l«94j. 1 C^. B. 319, distinguishing Themait t, 
Kelly, 18 App. Cas. 606. 
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Attornment and Poicersof Distress.— section 6 of the 
principal Act any attornment or agreement giving a power 
of distress and reserving a rent for the purpose of securing 
the payment of interest on advances is to be deemed a bill 
of sale of any personal chattels liable to be seized under 
such power of distress. This section is intended to strike 
at all secret arrangements by which under colour of a 
pretended tenancy a mortgagee is seeking to obtain further 
security for the interest on his advances.(a) It is pro- 
vided, however, that the section is not to apply to a hona 
fide demise at a fair and reasonable rent(6) by a mortgagee 
who has actually taken possession, (c) 

Seizure. The grantee of goods under an absolute bill of 
sale can seize them according to the terms of the assignment. 

ith regard to bills of sale given by way of security, section 7 
of the amendment Act provides that the grantee may not 
take possession of the chattels assigned, except for the 
following causes : — 

1. Default in payment of the sum or sums secured by 
the bill of sale at the time provided, or in the performance 
of any covenant or agreement contained in the bill of sale 
and necessary for maintaining the security. 

2. The bankruptcy of the grantor or distress upon 
the goods for rent, rates, or taxes. This power, however, 
to seize in the event of bankruptcy is, in the case of bills 
of sale of trade goods given by a trader, subject to the 
reputed ownership clause of the Bankruptcy Act, 1883.(d) 

3. Fraudulent removal of the goods by the grantor. 

4. Failure bythe grantor, without reasonable excuse, upon 
demand in writing by the grantee, to produce his last 
receipt for rent, rates, and taxes. 

5. Execution levied against the goods of the grantor 
under any judgment at law. 

(rt) Lire Willis, 21 Q.B.D. 384 ; Green r. J/arsA [1892], 2 Q.B. 330. 
(i) In re StocAton Iron Furnace Comjiany, 10 Ch. D. 335 ; Ex parte 
Jackson, 14 Ch. D. 725. 

(r) In re Willis, sujfra. 

(rf) As to which, see jfost, p. 587. 
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A power to seize may be inserted in the deed, provided 
it is not lor causes other than those mentioned, (e) but it is 
not necessary. 

Removal . — Section 13 of the amendment Act requires 
that the chattels seized under such bill of sale, whether 
registered before or after the commencement of the Act, 
shall not be removed or sold until after the expiration of 
five clear days from the date of seizure. 

It is further provided by section 7 that the grantor may, 
within five days from the seizure on account of any of the 
above causes, apply to the Court or a judge in chambers, 
who, if satisfied that by payment of money or otherwise 
the said cause of seizure no longer exists, may restrain 
the grantee from removing or 
such other order as may seem just. The provisions of this 
section are for the benefit of grantors only, -who may assent 
to the removal of the goods by the grantee before the 
• expiration of the five days for the purpose of avoiding a 
distress. (/) 

The Formalities . — The Acts of 1878(;7) and 1882(/t) 
prescribe the formalities necessary to the validity of bills of 
sale. Thus, all bills of sale are required to be attested, 
registered, and to have the consideration for which they 
are given truly set forth ; and with regard to bills of sale 
given by way of security, it is further provided that they 
must be in accordance with the form given in the schedule 
to the amendment Act, and that they must, subject to 
certain exceptions, have a schedule annexed containing an 
inventory of the chattels assigned. Non-compliance with 
these requirements wll have the effect of rendering the 
bill of sale void in the manner and to the extent to be 
stated presently.(/) 

(tf) K,f parte Stanford^ 17 Q. B. D. 273 ; Ex parte Official Receiver ; 
In re Morritt^ 18 Q. B. D. 222 ; Wathins v. Erang, ibid. 386. 

(/) TomlimoJi v. ComnUdatcd CrcJit Corporatiim, 24 Q. B. I). 135. 

(g) 41 A: 42 Viet. c. 31, ss. 8, 10. 

(A) 45 A: 46 Viet. c. 43, ss. 4, G, 8—10. 

(i) Pont, p. 684. 


selling the goods, or make 


4.5 k 46 
Viet. c. 43. 
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(1.) Attes- 
tation — 
(<z) as to 
absolute 
bills of 
sale. 


(h) as to 
bills of 
sale given 
by way of 
security. 


Who may 
be attest- 
ing 

witness. 


(2.) Regis- 
tration. 


An absolute bill of sale must be attested by a solicitor, 
and the attestation must state that before the execution of 
the bill of sale he has explained to the grantor the effect 
thereof.(u) It is sufficient if he states that he has explained 
the hill of sale without having done so in fact, (5) though, 

in such case he would render himself liable to civil 
and penal cousequences.(6) 

The execution of bills of sale given by way of security 
must be attested by one or more credible witness or 
witnesses, not being a party or parties thereto, whose 
addres.s and description must appear in the attestation 
clause, as shown in the schedule to the Act.(e) 

The attestation may be proved by the attesting solicitor 
or witness, or by an office copy under section 16 of the 
principal Act. 

A grantee under a bill of sale, though a solicitor, cannot 
liiniself he the attesting witness to such bill of sale i(d) but 
the grantee s solicitor(e) or his clerk, (y*) and also a solicitor 
acting for both parties, (y) may. 

It has l)ecn held that the manager of a firm who con- 
ducted the negotiations for a bill of sale, of which the firm 
wus the grantee, was not “himself a party thereto,’* and 
might be an attesting witncss.(/i) 

Directors of a company signing as directors a bill of sale 
executed under the seal of the company are not attesting 
witnesses within the Bills of Sale Acts.(i) 

Section 10, sub-section (2) of the principal Act, and 
section 8 of the amendment Act, pi’ovide the mode of 


(a) 41 Su 42 Viet. c. 31, s, 10(1). The repeal of this sub-section by 
.section 10 of the amendment Act is confined in its operation to bills given 
by way of security. Cassim v. Churchlnj, 53 L. J. Q. B. 335 ; Swi/t v. 
Panneil, 24 Ch. I). 210; Ilrselthie v. Sinwiom [1892], 2 Q. B. 552. 

(i) Ex parte Xational Mercantile Bank ; In re Haynes, 15 Ch. D. 42. 
(<0 41 & 42 Viet. c. 31, s. 10; 45 & 46 Viet c. 43, s. 9; Parsons y. 
Brand, 25 Q. B. D. 110 ; Bird v. Barey [1891], 1 Q. B. 29 ; Simmons r. 
Woodward [1892], A. C. 100. 

(<f) Seal V, Clandge, 7 Q. B. D. 516. 

(^) Penwarden v. Roberts, 9 Q. B. D. 137. 

(/) Hill V. Kirkwood, W. N. (1880), 23 ; 28 W. R. 358. 

(i/) Vernon v. Cooke, 49 L. J. C. P.767. 

(A) Peace v. Brookes [1895]. 2 Q. B. 4.51. 

(0 Shears \. Jacob, L. H. 1 C. P. 513 ; De^'ell v. White, L. R. 2 C. P. 
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registration for all bills of sale, whether absolute or given 
by way of security. 

The original bill, with the schedule or inventory (if any), 
and also a true copy(^) thereof, and of the attestation, 
together with an affidavit(/) of the time of the making of 
the bill of sale and of its due execution and attestation, and 
a description of the residence and occupation of the grantor 
and of every attesting witness, must be presented to the 
registrar, (m) and the copy bill of sale and the affidavit filed. 
This must be done witliin seven(w) clear days after the 
execution of the bill of sale, and if executed out of England 
within seven clear days after the time it would in the 
ordinary course of post arrive in England if posted imme- 
diately after execution. The affidavit of execution of the 
bill of sale must not be sworn before the grantee’s solicitor, 
or the bill of sale will be void.(o) 

Except as to questions of priority between holders of 
several bills of sale, registration is not necessary to the 
validity of a bill of sale while the seven days are running ;(^) 
but if it be not registered before the expiration of that 
time it cannot afterwards be effectually registered unless the 
time be extended under section 14 of the principal Act. 

The filing of the copy bill of sale and the affidavit must 
take place at the same time.( 7 ) original should be 


(A) In rr Hfurr, 21 Ch. I). 871 ; Sharj? v. McHnirfiy 38 Ch. D. 448. 

(0 For instances of Hiifficicnt and insufficient affidavits, sec Ex imrtv 
Carter^ In re Threapjflctun, 12 Ch. I). 908 ; Sharpe v. liirc.h, 8 
Q. B. J). 111. 

(/«) By section 13 of the principal Act and Order hXI., rule 23 of the 
Rules of the Supreme Court, 1883, the Masters of the Queen’s Bench 
Division of the High Court are the registrar. By section 1 1 of the a!nen<l- 
ment Act, it is provided that the registrar shall, in cases where the grantor 
resides, or the goods arc dc.scribcd as l)eing outside the London bankruptcy 
district, transmit to the county court registrar of the district wlicre the 
grantor resides or the goods are, an al)stract of the contents of such bill of 
sale It would seem that this applies only in the case of bills of .sale given 
by way of security. 

(ji) When the time expires on a day when the registrar’s office is clo.sed, 
on the next practicable day. Sec 41 A; 42 Viet. c. 31, s. 22, pout. Appendix. 

(«) Baker v. Amhrase [180(j], 2 Q. B. 373 ; R. S. C. Order 38, r. ItJ. 

(;;) In re Hewer, 21 Ch. D. 871 ; 51 L. J. Ch. 904. 

(y) Sec section 10 (2), and Orindell v. Brendon. ii C. R. (n.«.) <198 : 28 
L. J. C. P. 333. 
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Descrip, 
tion of 
residence 
and occu- 
pation. 


duly stamped when presented to the officer (Stamp Act 
1891 <54 4 5.5 Vie. 39). .. 41). I, LeLfte 
■Stamped atterwards on payment of the duty and penalty 
under section 15 of that Act. 


The requirement of a description of the residence and 
occupation of the grantor and every attesting witness is a 
re-enactment of the previous law. (a) A bill of sale given 
by way of security must further comply with the form 
given in the schedule to the amendment Act, which 
require.s the address of the grantor to appear in the body 
ot the bill, and the name, address, and description of the 
attesting witness to be set forth in the attestation clause. 
The extent ot particularity required in the statement of 
residence is “ a reasonably sufficient description of a resi- 
dence which would guide the inquiries of a person who 
may be interested in knowing whether the individual whom 
he proposes to trust has made any disposition of property 
} w.i) ot a bill of .sale, (//) and the object of the description 
of the occupation is to give the assignee and creditor a true 
idea ot the position of the as.signor,(f) and a true indica- 
tion of his vocation iu life by which he ean well be 
identified.((/) Misdescription or absence of true descrip- 
tion m regard to the occupation is matprial.(c) It is not 
sufficient that the bill of sale contains the required descrip- 
tions ; the affidavit must also contain thein,(e) and the 
description of every attesting witness is necessary if there 
are more than one.(/') If, however, the affidavit sufficiently 
refers to the de.scription iu the bill of sale or copy to which 
it IS annexed, and of which it forms part,(y) to incorporate 
it by reference, an incomplete description or even omission 


(a) See 17 & 18 Viet. c. ,86. 

f '■ Sarris, i Q. B. D 603. 

[ 1896]f m 1 H- * N, 15 ; Sims v. Trollope and So, is, W. N. 

(d) Sharj) 7. Jfclfenvi/. 38 Ch. D. 449 

^ .?■ b, J. Q. E. 161 ; Pickard r. 
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of description in sucli affidavit may be thus supplemented. (A) 
A contradictory description, however, or mis-statement 
‘ cannot be thus corrected by reference.(/) 

The description in the affidavit of the residence and 
occupation of the grantor must be that which is true at the 
time of swearing the affidavit, not of giving the bill of 
But the statement of the residence of the grantor 
at the time of executing the bill of sale was held sufficient 
in a case where between that date and the date of the 
affidavit he had left his residence and gone to America.(^) 
A statement in the affidavit that the grantor “ was until 
lately” a commercial traveller was held insufficient, as 
being vague and misleading.(7n) 

It is a sufficient description of the residence of the 
grantor or attesting witness to state his place of business 
or if he be a clerk, that of his employer.(«) An erroneous 
addition appended to a description itself sufficient will 
not vitiate it.(o) Thus, “New Street, Blackfriars, in the 
county of Middlesex,” and “ Acton, in the city of London,” 
were held good, a sufficiently certain description remaining 
after rejection of the erroneous additions, (o) It seems to 
be sufficient to state the grantor’s principal place of 
business, being his residence, although he also carries on 
his business at other places.( jo) A company has been held 
properly described as residing at its principal office,(yJ 

(h) Bouth V. JRoublot, 1 E. 850 : 28 L. J. Q. B. 240 ; Jime/f t. 
Harris, h. R. 7 Q. B. 157 ; Ex parte Maclicnzie, 42 L. J. Bank. 25. 

(?) Mv/rray y. Machemie, L. R. 10 C. V. 625. 

(/O Button V. O'Neill, 4 C. P. D. 354, disapproving of The London and 
Westminster Loan, A'c., Company y. Chase, 12 C. B. (N.S.) 730 ; 31 L. J. 

C. P. 314. 

(Z) In re Hewer, 21 Cb. D. 871. 

(to) Castle V. Bowntvn, 6 C. P. D. 66. 

(») Grant v. Shaw, L. R. 7 Q. B. 700 ; Attenborough v. Thompson, 2 
H. & N. 669 ; 27 L. J. Ex. 23 ; Blackwell v. England, 8 E. & B. 541 ; 27 
L, J. Q. B. 124. 

(o) Hewer v. Cox, 30 L. J. Q. B. 73 ; Blount v. Harris, 4 Q. B. D. 603. 

(p) Greenhorn v. Child, 24 Q. B. D. 29. 

Shears v. Jacob, L. R. 1 C. P. 513. For other decisions uptjn the 

Bnfticiency of the description of residence, see Briggs v. Bans, L. K. 3 Q. H. 
268; Be Hams, iO Ir. Ch. Rep. 100; I L. T. (N.s.) 467; Ex purtr 
MoHaUie, 10 Ch. D. 398 ; 48 L. J. Bank. 26 ; Cooprr v. llhtrson, 14 
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The address of the grantor of a bill of sale given by way 

of security appearing in the body of the biU need not be 

his actual place of residence nor his place of business. 

The address of his club where letters will reach him is 
sufficient.(a) 

“Occupation” means the trade or calling by which a 
man ordinarily seeks to gain his livelihood, or the business 
in which a man is usually engaged to the knowledge of his 
neighbours.(6) Casual or temporary occupation need not 
be stated, but only the fixed business or avocation by which 
a man gains his living.(c) Where the description is -prirnd 
facie sufficient, the onus lies on those who say it is not to 
show that the person is not what he is described.((i) 
Apparent absence of occupation will not, if there be in fact 
occupation, justify non-description of it,(e) but if no occu- 
pation is stated, the onus of proving occupation is on those 
who impugn the validity of the bill of sale.(/) 

Gentleman has been held to sufficiently describe a 
person who had formerly been a coal agent, but at the 
time of the bill of sale was out of employment,(^9) ^ 
medical student who had only occasionally acted as a sur- 
geon s assistant, (/i) but not to be a sufficient description of 
a solicitor s clerk, (z) though formerly practising as an 
attorney, (^) nor where he was retained to make out the 
accounts, and send out the bills of a dissolved firm to which 

’ Ex parte Wol/e. 44 L. T. (N.S.) 321 ; Simmone v. Ifoorf- 
[1892], A. C. 100. 

(a) Lolcini v. Dolcini [1895], 1 Q. B. 898. 

(J) Ex parte National Mereantile Bank : In re Haynes, 16 Ch. D. 42 ; 
Tuioa V. Sanoncr, 3 H. & N. 283 ; 27 L. J. Ex. 293. 

(c) Sutton V. Bath, 3 H. & N. 382; 27 L. J. Ex. 388; Ex parte 
National Mercantile Bank; In re Haynes, 15 Ch. D. 50. 

id) Grant t. Shaw, L. R. 7 Q. B. 700. 

ie) Adams t. Graham, 33 L. J. Q. B. 71 ; but see Feast v. Robinson, 
W. N. [1894], 14. 

(/) Eolith V. Cheese, 1 Ch. D. 60 ; and Sutton t. Bath, supra. But see a 
doubt expressed on this point in Castle v. Downton, 5 C. P. I), at p. 67. 

ig) Morewood v. South Yorkshire Railway, A'C., Comnanv, 3 H. & N. 
798 ; 28 L. J. Ex. 114. ^ 

(A) Sutton V. Bath, supra. 

(0 Bryden v. Hope, U W. R. 18 : Brodriek v. Seale, L. R. 6 C. P, 98, 

(A) Tutm y. Sanoner^ svpra. 
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he had been clerk, (Q nor of a clerk in the audit office, 
though in respect of the furniture at his private house, (m) 
An attesting witness’s description of himself as deponent 
is a sufficient affidavit of his description, (n) An affidavit 
describing the grantor’s residence and occupation to the 
best of the belief of the deponent was held sufficieut.(o) 

D^fectsdnce, Condition^ etc , — If a bill of sale is given 
subject to a defeasance, condition, or declaration of trust not 
inserted in the body of the bill, such defeasance, condition 
or declaration of trust must be written on the same deed 
as the bill itself, and before registration, and must be also 
set forth in the copy.(/)) 

A defeasance is a condition contained in a collateral 
document. The words of the sub-section apply to any 
condition, whether in favour of or prejudicial to the grantor 
or grantee, the absence of which from the bill of sale 
makes it not express the true contract between the parties, 
nor the real terms on which the chattels are to be redeem- 
able.( 9 ) Where a husband and wife assigned by bill of 
sale chattels in their dwelling-house to secure the pay- 
ment of 300h, with simple interest payable by instalments, 
and by a contemporaneous deed, not registered with the 
bill of sale, the wife mortgaged her reversionary interest 
under a will to secure the payment of a like sum with 
compound interest, payable by instalments on the same 
days, both documents being securities for the same debt 
and part of the same transaction, it was held that the 
agreement in the mortgage to pay compound interest was 
a condition which ought to have appeared on the face of the 
bill of sale, which was, therefore, void.(r) And where 
the grantor gave a bill of sale to secure the repayment of 

(V) Beales t. Tennant^ 29 L. J. Q. B. 188. 

(to) Allen y. Thompson^ 1 H. A N. 1.5 ; 25 L. .1. Ex. 249. 

(«) Sladden v. Serjeant, 1 F. 3c F. .323 ; Wilcoxon v. Searhy, 29 L. J. 

Ex. 154. 

(o) Roe V. Bradshaw, L. R. 1 Ex. 106. 

(jp) 41 3c 42 Vict.c. 31. h. 10 Appendix. 

(j) Edwards v. Marcu* [1894], 1 Q. B, .'»87. 

(r) Ibid. 
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80/. with interest by equal monthly instalments, payable 
on specified days until the whole sum and interest should 
be fully paid, and at the same time gave a promissory note 
by which the same sum and interest was made payable in 
the same instalments, and on the same days ; but the note 
contained a stipulation that, on non-payment of any instal- 
ment the whole sum remaining should become due and 
payable, it was held that this stipulation made the promis- 
sory note a defeasance or condition of the bill of sale 
within the meaning of the Act, and, therefore, the bill of 
sale was void. (a) But a deposit by the grantor of a policy 
of assurance on his life with the grantee as a collateral 
security is not a “ defeasance or condition ” within the sub- 
section. (/>) Nor is an agreement as to the application of 
the consideration money a declaration of trust. Thus, 
where a debtor being indebted to the grantee in a sum of 
235/, partly secured by an existing bill of sale, received 
290/. as the consideration for a new bill of sale, being the 
sum already owing and a fresh advance, an agreement 
that out of the sum so advanced he would pay off the 
existing debt, though not mentioned in the bill of sale, did 
not constitute an undisclosed trust.(c) And it has been 
held, under the similar section of the Act of 1854, that it 
is not necessary to disclose on the face of the bill of sale, 
the fact that the person appearing as the grantee is only 
the trustee for the person who really lent the money ; 
such a trust not being a provision which affects the con- 
tract as between the grantor and the grantee.(£/) 

Priority , — Provision is made in section 10 of the principal 
Act that where two or more bills of sale are given in respect 
of the same chattels they shall have priority by the date of 
their registration, (e) This applies not only as between regis- 
tered but as between registered and unregistered bills of 

(a) Counsell v. The London and Westminster Loan, &c., Company, 
19 Q. B. D. 612 ; Linfoot v. Poekett [1895], 2 Ch. 835. 

(J) Carpenter v. Decn. 23 Q. B. D. 566. 

(c) Thomas v. Senrles [1891], 2 Q. B. 408. 

id') Robinson v. Colling wood, 17 C. B. (X.S.) 777 ; 34 L. J. C. P. 18. 

(e) 41 & 42 Viet. c. 31, s. 10. See Appendix, 
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sale.(/) And possession taken by the grantee of a prior 
unregistered bill of sale, after the date of registration of a 
subsequent bill of sale over the same goods, will not avail 
him.(^) As between grantees, therefore, registration is 
necessary even within the seven days’ limit, with this excep- 
tion that if the second bill of sale is given by way of 
security, section 5 of the amendment Act applies, and the 
grantor must be the true owner of the goods at the time. 

Thus, where an absolute bill of sale, unregistered, was 
followed by a subsequent bill of sale over the same goods, 
given by way of security, it was held that the grantor,' 
having parted with all his property and interest under the 
first bill of sale, was not the true owner of the goods at the 
time he executed the second bill of sale j which was, there- 
fore, although registered, void as against the grantee of the 
first bill.(;i) And inasmuch as the eflPect of section 8 of 
the Act of 1878 in avoiding an unregistered bill of sale as 
against an execution creditor is not to entirely displace it, 
but only to tbe extent necessary to satisfy the execution,© 
it follows that when a prior absolute bill of sale, unregis- 
tered, is avoided by an execution as to a portion only of 
the goods, it is still valid in respect of the remainder not 
required to satisfy the execution, as against a subsequent 
bill of sale by way of security though registered. But 
this does not apply where both bills of sale are by way of 
security ; for, in that case, the grantor has an equity of 
redemption and is still the true owner of the chattels.(yt) 

Under the Act of 1854, however, the operation of which is n & is 
preserved as to bills of sale executed before 1st January, Viet. c. 36. 
1879, the priorities as between grantees of bills of sale in 

(/) Conelly v. Stecry 7 Q. B. D. 620 ; Lyone v. Tveker, ihid, 523. 

( 3 ) T. Tuch-r, tinpra. It would appear from the judgments of 

the Court of Appeal in this case, and in Tuck y. Southern Counfm 
Depoirit Bank^ 42 Ch. D. 471, that the same result follows where posses- 
sion h^ been taken under the first bill before the execution of tbe second. 

Bnt this was not necessary to, nor the ground of, the decision in these cases* 
and it is sobmitted is not the true view of the Act. ’ 

(A) Tuck Y Southern Counties Deposit Bank, supra. 

(i) Ex pa/rte Blaibcrg, 23 Ch. D. 254, 

(A) Thomas v. Seaiies [1891], 2 Q. B. 408. 

G. 2 P 
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respect of the same goods were determined by the date of 
their e.recution^ for the Act contained no priority danse, 
and registration was necessary only as against the persons 
specified.(a) A bill of sale, therefore, within that Act 
though unregistered gave a valid title as against a subse- 
quent registered bill of sale, but this rule was affected by 
the event of the grantor’s bankruptcy, or of execution upon 
his goods, in which cases the unregistered bill would be 
entirely displaced (except as regards any goods the holder 
might have seized under it before the bankruptcy or 
execution), and the later registered bill would be good 
against the trustee or execution creditor, and thus obtain a 
priority which, but for such bankruptcy or execution, it 
would not have had.(//) 

Transfer^ of Registered Bill of Sale, — A transfer 
or assignment of a registered bill of sale need not be 
registered. Thus where, by a deed, between the two 
parties to a bill of sale (part of the sum secured by which 
had been paid off) and the plaintiff, the security was 
transferred and the goods assigned to him on his paying 
off the amount remaining due on the bill, and making a 
further advance to the grantor ; it was held by the Court 
of Appeal that, whether or not the deed was an effectual 
security, without registration, for the fresh advance, it was, 
as to the amount which remained due on the former bill of 
sale, a transfer and valid to that extent without registration 
under section 10 of the Bills of Sale Act, 1878, so as to 
entitle the plaintiff to the goods.(c) If, on a transfer, a 
fresh advance be made beyond the amount originally 
advanced, the instrument must, as to the amount of such 
additional advance, be stamped as an original mortgage, (d) 

(a) Ex 'parte Allen^ L. R. 11 Eq. 211 ; Hills v. Shepherd, 1 F. & F. 
191 ; Barher v. Aston, ibid, 192. 

{&) Edwards v. English, 7 E. & B. 664 ; 26 L. J. Q. B. 193 ; Richards 
V. James, L. R. 2 Q. B. 285 ; In re Barrand, 3 Ch. D. 324 ; 4 Ch. D. 23. 

(<?) Horne v. Hughes, 6 Q. B. D. 676. 

(d) Wale V. Commissioners of Inland Revenue, 4 Ex. D, 270 ; 41 L. T, 
106. 
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and, consequently, it would seem be registered as a new 
bill of sale to the same extent. 

Section 11 of the principal Act provides for the renewal 
of registration every five years. Assignees of bills of sale 
are in the same position as their assignors. If a bill of 
sale is assigned before registration it must be registered 
by the assignee to make it good, — if after registration, the 
assignee must renew the registration in due course to keep 
it good.(^) But a renewal of registration is not necessary by 
reason only of a transfer, or assignment. The provisions of 
this Act as to renewal of registration are retrospeetive.(/) 

Section 11 of the amendment Act provides for the local 
registration of the contents of registered bills of sale in 
cases where the grantor resides, or the chattels are situated, 
outside the London bankruptcy district. An abstract of 
the contents of every such bill of sale will be transmitted 
to the county court registrar of the district, and by him 
filed and indexed.(^) Power to search the registers and 
to inspect, examine, and take copies of the bills of sale 
therein are given in sections 16 of the principal Act and 
16 of the amendment Act, and like powers as to the local 
registers in section 11 of the amendment Act. 

Section 14 of the principal Act empowers a judge of the 
High Court to order rectification of the register under the 
circumstances therein specified, and to extend the time for 
registration in that behalf.(/i) The power of rectification 
given in this section is limited to the description of the 
register in section 12 of the Act.(/) The time cannot be 
extended so as to defeat the vested right of an execution 
creditor, or trustee in bankrupty.(/;) 


Renewal 
of regis- 
tration. 


Local 
registra- 
tion of 
contents. 


Inspection 
of regis- 
tered bills 
of sale and 
taking 
copies. 


Rectifica- 
tion of 
register 
and exten- 
sion of 
time. 


The Consideration . — Great care must be taken in 
accurately complying with the requirement that the con- 

(e) Karet v. Kvidicr Meat Si(}>2>ly Aimociation, 2 Q. B. D. 3G1. 

(/) 41&42 Viet. c. 81,8. 23. 

(g) See Roles of Supreme Court — Bills of Sale Acts, 1878 and 1882 
dated 26th December, 1883. ’ 

(Jt) Post, Appendix. 

(») Oreto V. Cummings, 21 Q. B. D. 420. 

(A) Ihid., and re Purnons [1893], 2 Q. B. 122. 

0 . 
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sideration must be set forth.(a) It must be set forth 
in the body of the deed ; if not truly stated there, a 
correct statement contained in a receipt at the foot of 
the deed will not satisfy the statute, such receipt not 
being part of the deed.(^») The consideration required 
to be stated is that which the grantor receives for giving 
the bill of sale, not necessarily the amount to be secured 
by the deed.(c) The real consideration must be honestly 
set forth. It is sufficient, however, if it is stated with 
substantial accuracy, that is, if the true legal, mercantile, or 
business effect of what actually took place is stated. Strict 
literal accuracy of statement is not necessary.(d) Thus, if 
part of the consideration stated in a bill of sale is, by the 
grantor’s direction given at the time of the execution of 
the deed, applied in satisfaction of a then existing debt 
owing by him, the money so paid may be properly stated 
in the deed to be then paid to him.(^) The amount of the 
expenses incident to the preparation of the bill of sale, is 
not such a “ then existing debt owing by the grantor,” and 
the deduction of it from the amount stated to be advanced 
will invalidate the bill of sale ; (/) so also will deductions 
by way of future interest, (g) bonus, or commission.(/t) It 
is not necessary that a collateral agreement between the 
grantor and grantee as to the application of the considera- 
tion money should be set forth, (;) and it is quite competent 
to the grantor to direct what shall be paid to himself, and 

(a) 41 & 42 Viet. c. 31, s. 8 ; 45 & 46 Viet. c. 43, a. 8. 

(Z») £x parte Charing Cross Advance and Deposit Dank, 16 Ch. D. 35. 
(<;) Ex parte ChdlUnoi', 16 Ch. D. 260. 

(d) Ex jfftrte Challinor, supra; Credit Company 7. Pott, 6 Q. B. D. 
295 ; Roberts 7. Roberts, 13 Q. B. P. 794 ; Ex paHe Johnson, 26 Ch. D. 
344 ; Richardsons. Harris, 22 Q. B. D. 268. 

(«■) Ex parte Firth, 19 Ch. D. 419 ; Ex parte Bolland, Re Ropery 21 
Ch. D. 543. 

(/) Ex parte Firth, supra, overruling Ex parte National MercatUUe 
Banh ; In re Haynes, 15 Ch. D. 42, and Ex parte CtuilUnor, supra, so far 
as they decided that the expenses incidental to the deed might be deducted 
from the amount stated to be advanced; and see Ex parte Rolph, 19 
Ch. D. 98. 

(p) Ex parte Charing Cross Advance and Deposit Bank, supra. 

(Ji) Hamilton v. Chaine, 7 Q. B. D. 1, 319. 

(i) Ex gmrte National Mercantile Bank. In re Haynes, supra \ Ex 
parte, Rolph, supra ; Thomas 7. Searles [1891], 2 Q. B. 408. 
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what shall be paid to others on his behalf,(A:) Where the 
consideration was stated to be 7,350/. now paid, though in 
fact no money passed, but during several years there had 
been several loans and advances to the grantor by the 
grantee, and upon a statement of account between them 
this sum was found to be the balance due, which sum with 
interest the grantor by the bill of sale promised to pay to 
the grantee on demand, by notice in writing ; — it was held, 
that the consideration was stated with substantial accuracy, 
the legal, mercantile, and business effect of the transac- 
tion being given, viz., that the giving of the deed wiped 
out the old debt, and constituted the balance thus found 
due a new debt payable only after demand in writing — 
thus giving a new credit.(/) 

Further Formalities in Bills of Sale given hy Way of 
Security , — In addition to the above requirements, the 
amendment Act has provided further with regard to bills 
of sale given by way of security — (1) that they must be 
in accordance with the form given in the schedule to that 
Act ;(m) (2) that they must have a schedule of the chattels 
assigned. (n) 

Every bill of sale by way of security, except the instru- 
ments mentioned in section 6 of the principal Act, to which 
documents section 9 of the amendment Act has been held 
not to apply, (o) must be in a form substantially like the 
statutory form ; nothing substantial must be subtracted 
from it, and nothing actually inconsistent must be added 
to it.(p) If a document produces the precise legal effect 
of the statutory form, a deviation from that form which is 
not calculated to mislead will not invalidate it.( 7 ) But 
the omission of any of the particulars which the form 
requires to be inserted, such as the witnesses^ address and 
description, the rate of interest, and the time of payment, 

(Ji) Hawlyn 7. Bettelcy, 6 C. P. I). 327, 

(1) Credit Company v. Pott^ 6 Q. B. ]). 295. 

(in) 46 & 46 Viet. c. 43,8. 9. (n) Ihid., b. 4. 

(o) Green v. Mareh [1892], 2 Q. B. 380. 

(p) Davis 7. Barton^ 11 Q. B. 537, 640. 

(q) Ex parte Stanford^ 17 Q. B. D. 259. 


(1.) StAtll- 
tory form 
45&:46 
Viet. c. 43, 
8. 9. 
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(2) The 
schetlulc. 


will render the deed void.(a) If the transaction cannot be 
expressed in a document in accordance with the form, it 
cannot be effected by any document, (^*) the Act having 
practically prohibited bills of sale of personal chattels as 
security for money to which the statutory form is not 
appropriate.(c) Therefore, any of the documents men- 
tioned in section 4 of the principal Act which cannot be 
brought into accordance with the statutory form cannot be 
employed as securities for money. 

The debt and interest may be made payable in one sum,(rf) 
or by instalinents.(e) It must not be made payable on 
demand, but a fixed time for payment must be inserted.(/) 
Terms for the maintenance or defeasance of the security 
may bo inserted, but great care must be taken that these 
terms are proper to that purpose,(^) and that in giving a 
power to seize upon breach of the conditions inserted the 
bill of sale does not provide for seizure for any other cause 
than those specified in section 7 of the amendment Act.(/j) 
It has been held that a collateral agreement between the 
grantor and the grantee that the bill of sale shall not be 
made available until the grantee has exhausted other 
securities for the advance is not a term for the defeasance of 
the security, and that the non-insertion of such an agreement 
does not render the bill of sale void under this section.(e) 

Every bill of sale by way of security must have 
annexed to, or written on it, a schedule containing an 
inventory of the chattels assigned. (^) The Act, however, 

{a) Parsons v. Brandy 25 Q. B. D. 110 ; Thovias v. Kelly^ 13 App. Cas. 
500 ; Weardalc Coal Comitany v. Ilodson [1894], 1 Q. B. 598. 

(i) Ex parte Parsons, 16 Q. B. D. 532. 

(c) Thomas v. Kelly, 13 App. Cas., at p. 511. 

{(V) Watkins v. Evans, 18 Q. B. D. 386. 

(e) Goldstrom v. Tallerman, ibid. 1 ; Lire Barycn [1894], 1 Q.B.444. 

(/) Hetherinyton v. Groome, 13 Q. B. D. 789 ; Sibley v. Uiygs, 16 
Q. B. D. 619 ; Hughes v. Little, 18 Q. B. D. 32. 

(^) Blaiberg v. Beckett, 18 Q. B. D. 96 ; Furber v. Cobb, ibid. 494 } 
Seed V. Bradley [1894], 1 Q. B. 319 ; Linfoot v. Pockett [1895], 2 Ch. 
835 ; Peace v. Brookes [1895], 2 Q. B. 451. 

(K) Ex parte Stanford, 17 Q. B. D. 273 ; Real a)id Personal Advance 
Company v. Clears, 20 Q. B. D. 304 ; Topley v. Corsbie, ibid, 350 ; CarU 
icright V. Regan [1895], 1 Q. B. 900. 

(i) Heseltine v. Simmons [1892], 2 Q. B. 647. 

(ifc) 45 & 46 Viet. c. 43, s. 4. 
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excepts from the obligation of this provision : (i.) growing 
crops separately assigned or charged if actually growing at 
the time the bill of sale was executed ; (ii.) fixtures sepa- 
rately assigned or charged, and plant or trade machinery 
which have been substituted for any of the like fixtures, plant, 
or trade machinery which are specifically described in the 
schedule,(/) The description must be sufficient to enable 
the several chattels comprised in the schedule to be identi- 
fied.(w) A description of chattels in terms general enough 
to include any like number of the particular class that 
might happen at any time to be on the premises would be 
insufficient, (71)1 but it may include chattels to replace 
damaged or worn-out articles.(o) 

Avoidance . — The effect of non-compliance with the pre- 
scribed formalities is to avoid the bill of sale ; but the extent 
of avoidance is not the same in the case of absolute bills of 
sale as in the case of bills of sale by way of security, nor in 
respect of each of the above-mentioned requirements. 

If not attested or not registered, or if the consideration 
be not truly stated, an absolute bill of sale, or any })ill of sale 
to wloich the amendment Act docs not apply, will be void, 
not entirely, but as against a trustee in bankruptcy or 
liquidation, a trustee under an assignment for the benefit of 
creditors and an execution creditor, in respect of chattels 
comprised in the bill of sale which after the expiration 
of seven days from the making or giving the bill of sale 
are found in the possession or apparent possession of the 
grantor at the time of filing tJie petition, {p) or executing 
the assignment or levying the execution.(</) As between 

(0 45 & 46 Viet. c. 43, s. 6. 

( 7 / 1 ) Witt V. Banner, 20 Q. B. D. 114 ; Carpnitry v. Been, 23 Q. B, 1). 
666 ; iliekley v. Greoimod, 25 Q. B. D. 277 ; DamUon v. Carltufi Bank 
[1893], 1 Q. B. 82. 

(«) Witt 'f. Banner, HU 2 )rn; Iliekley y. Gvcenmtod^Hnpra. 

ip) Heed v. Bradley [1894], 1 Q. B. 319. 

(jp) Under the Act of 1854 it was as to goods in the apjMirent possession 
of the grantor at the time of the hanlmtptey, and the title of the trustee 
had relation back to the commencement of the bankruptcy. Ex parte 
Attwater, 6 Ch. D. 27. The protecting sections of the Bankruptcy Act, 
1883, 63 . 48 (2), 49, have no operation as regards a transaction which is 
made void by the Bills of Sale Acts. 

(£) 41 & 42 Viet. c. 31, 8. 8. 
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grantor and grantee an absolute bill of sale is good, notwith- 
standing such non-compliance with the requirements.(a) 
As between holders of two or more absolute bills of sale 
over the same goods, a prior unregistered bill of sale, though 
good as against the grantor will be void as against a sub- 
sequent registered bill of sale ;{b) and it has been held to 
be immaterial whether the grantor under the registered or 
unregistered bill of sale is in possession of the goods.(c) 

As regards a bill of sale by way of security— 

(a.) If given in consideration for a sum under 30/. it 
will be void ;(d) 

(h.) If not attested or registered under the Acts, or if the 
consideration be not truly set forth, it will be 
void, in respect of the personal chattels com- 
prised in it;(e) 

(r.) If it is not in accordance with the statutory form it 
will be void ;(/) 

((L) As regards any goods purported to be assigned 
which are not specifically described in the 
schedule, or of which the grantor was not the 
true owner(^) at the date of the execution of the 
bill, the bill of sale will be void except as against 
the grantor, and except as to growing crops and 
substituted plant and fixtures, (A) and articles to 
replace the like articles damaged or worn out ;(;} 

(e,) If the bill of sale contains a power to seize for any 
other than the causes specified in section 7 of the 
amendment Act it will be void ;(!•) 

(<z) Davis V. Goodman^ 5 C. P. D. 128 ; 49 L. J. C. P. 344, 

(i) 41 & 42 Viet. c.31,s. 10. 

{c) Lyons v. Tucker, 7 Q. B. D. 523 ; Tuck y. Southern Counties 
Deposit Dank, 42 Ch. D. 471 ; but see ante, p. 577, note (q\ 

((f) 45 & 46 Viet. c. 43, s. 12. 

(e) Ibid. 8. 8. 

(/) As to eomplianee with the statutory form, see ante. p. 581. 

(y) In re Sari [1892], 2 Q. B. 591. 

(A) 45 & 46 Viet. c. 43, ss. 4, 5. 

(i) Seed v. Bradley [1894], 1 Q. B. 319. 

(A) Ihid.B.T. Ex parte Stanford, 17 Q. B. D. 273; Topleyy, CorsUe, 
20 Q. B. D. 350 ; Cartwright v. Regan [1895], 1 Q. B. 900. 
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(/.) Under the priority clause of the principal Act, which 
applies to all bills of sale, a prior bill of sale given 
by way of security will be void as against a bill 
of sale given subsequently but registered first.f/) 

Apparent Possession, — Since the amendment Act, the 
question as to the goods being still in the apparent possession 
of the grantor only arises in the case of bills of sale to which 
the amendment Act does not apply.(m) Apparent possession 
is defined by section 4 of the principal Act(n) to be when the 
goods remain or are in or upon any premises occupied by the 
grantor or are used and enjoyed hy him in any place what~ 
soever, notwithstanding that formal possession thereof may 
have been taken by or given to any other person. Thus 
where a person sold by a written agreement some timber 
on a private wharf and some timber on a public wharf, and 
by another written agreement some furniture in a house 
belonging to him, part of which he had previously used as 
an office, and occasionally slept in ; and the vendee took 
possession of the key of the private wharf and sold some of 
the timber lying there, and took persons to the public 
wharf (the key of which remained in the hands of the 
wharfinger) to look at the timber witli a view to sale, and 
occasionally used the rooms, the use of which the vendor 
had discontinued, and paid the servant’s wages as stipu- 
lated ; it was held that there was no possession or apparent 
possession of the timber either at the private or public 
wharf, nor of the furniture, within the principal Act, so as to 
render them liable to seizure under an execution against the 
vendor ; Bramwell, B., saying, ‘‘Here a great deal more 
had been done to them than formal possession taken.”(o) 

It is “ formal possession ” only, for instance, where a 
broker is simply put in to prevent removal, and allows the 
debtor and his family to use the goods and everything to 

(0 41 Sc 42 Viet. c. 31, s. 10, See ante, p. 576, as to priorities. 

(nt) See sections 3 and 15 of the amendment Act. 

(n) This definition is the same as that in the Act of 1854, 

(o) OougK T. Ecerard, 2 H. & C. 1 ; 32 L. J. Ex. 210 ; and see Smith 
V. Wall, 18 L. T. (N.8.) 182. 


Difltinc* 
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between 
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go on as before.(a) But dealing -with the goods as by 
packing them up for removal is among other things an 
assertion of actual possession, ( 6 ) and so where the grantee 
of a bill of sale takes possession of the goods comprised in 
it, and advertises them for sale as the goods of the grantor 
sold under a bill of sale, the goods, though still in the 
house of the grantor, arc no longer in his apparent posses- 
sion ;(c) but where, in a similar case, a sale was announced 
by placards, from which, however, it could not be inferred 
that the sale was made under a bill of sale, and not by the 
grantor himself, it was held there was nothing more than 
formal possession. (c/) Possession by the sheriff under an 
execution, even though the grantee has iaken no possession, 
takes the goods out of the apparent possession of the 
grantor,(^) Goods in the hands of a bailee for the grantor 
who still retains dominion over them, plate at a 
banker’s, or furniture at a warehouse, would seem to be in 
the apparent possession of ihe grantor, (/) but chattels 
pledged are not.(5r) Where the vendor of the goodwill 
and stock of a business continued to live on the premises as 
servant or manager to the vendee who changed the name 
over the shop, issued circulars to the creditors and adver- 
tised the sale, it was held that the vendor did not remain 
in apparent possession of the stock.(A) On a sale by a 
husband to his wife of furniture in the house where they 
lived together, it was held that the goods did not remain in 
the apparent possession of the husband.(2) 


(<r) Bx parte Jay^ In re Menkhorn, L. R. 9 Ch, 697, at p. 704 ; Bx 
parte Ilooman, L. li. 10 Eq. 63 ; Ex parte Lewis, L. R. 6 Ch. 626 ; Seal 

V. Claridge, 7 Q. B. D. 316. 

(&) Ex parte Jay, In re Blenkhorn, supra, and see Bx parte Mortloch, 

W. N. (1881), p. 161. 

(c) Emanuel v. Bridget, L. R. 9 Q. B. 286. 

(<i) Ex parte Lewis, supra; and see also Piekard'f, Marriage, 1 Ex.D. 
364, and Ashton v. Blachshaw, L. R. 9 Eq. 610. 

(<?) Ex parte Saffery, 16 Ch. D. 668 ; 44 L. T. 324. 

(/) Ancona v. Bogers, 1 Ex. D. 364 : 45 L. J. Ex. 594. 

( 17 ) Lincoln Waggon Company v. Mumford, 41 L. T. 655. 

(A) Gihhons v. ilichson, 55 L. J. Q. B. 119. 

(i) Ramsay v. Margrett [1894], 2 Q. B. 18. 
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The “ occupation referred to in the definition of There 
apparent possession is actual de facto occupation.(/(:) Thus, 
the grantor of a bill of sale, not registered, was tenant of /flciooccu- 
rooms where the goods comprised in it were, but he resided 
elsewhere. Having made default, he gave the keys of the 
rooms to the grantee, who opened them and put his name 
on some of the goods. None, however, were removed : — 

Held, that the grantor did not “ occupy ” within the meaning 
of the Act, and that the bill of sale ■was valid as against the 
execution creditor.(Z) 


w 

grantee, 


When the grantor, after default in payment, and after Demand of 
demand of possession and threat by the grantee, remained ^orpoi^et 
in possession until the filing of a liquidation petition, it was sion by 
held that the grantee’s title to and demand of possession 
did not take the goods out of the possession of the grantor 
within the Act.(?n) Semhle, if, in the same circumstances, 
the goods were held for the grantor by a bailee, the grantor 
would still be in possession within the Act.(7^) 

Order and Dispositioiu — Under the Act of 1854, goods 
that were left in the apparent possession of a grantor of a 
bill of sale, but which were protected by the registration of 
the bill, were still liable to be claimed by the trustee in bank- 
ruptcy by the application of the order and disposition clause 
of the Bankruptcy Act, 18C9.(o) By section 20 of the 
principal Act, chattels comprised in a duly registered bill of 
sale are exempted from the application of that clause. Sec- 
tion 15 of the amendment Act, however, has repealed sec- 
tion 20 of the principal Act, except as to absolute bills of 
sale, to which the later Act does not apply, and as to bills of 
sale given by way of security, if registered before November 
1st, 1882- Absolute bills of sale are protected, even though 


(Zs) Rohimon v. BHggx, L. R. G Ex. 1. 

if) Ibid. But sec Ancona v. Rogers, 1 Ex. D. 28.'>. 

(in) Ancona v. Rogers, sniira. 

(«) Ibid. p. 292. 

(/») Now section 44 (iii.) of the Bankruptcy Act, 1883 (IG k 47 Viet, 
c. 62), 
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(1.) Land- 
lord's right 
of distress, 

(2.) Gran- 


unregistered, if the seven days allowed for registration has 
not elapsed.(a) 

Duplicate Bills of Sale. — By section 9 of the principal 
Act, subsequent bills of sale executed in renewal of prior un- 
registered bills within or on the expiration of seven days 
from their execution are rendered void, except so far as they 
may be hand fide given to correct mistake.(6) This has put 
an end to the practice which prevailed under the Act of 1854 
of executing successive bills of sale each within twenty-one 
days from the execution of a prior bill, and so avoiding the 
necessity of registration. (c) It has been held, however, that 
this sectioii does not apply to duplicate bills of sale executed 
after the expiration of the seven days therein mentioned,(d) 
Of course, in the event of bankruptcy, a duplicate or the 
last bill of sale of a series would be liable to be avoided, as 
being given for a past consideration,(^) unless there is a 
fresh consideration or a new arrangement.(/) 

Riijhts not Affected hj Bill of Sale. — By section 14 of the 
amendment Act, a bill of sale given by way of security does 
not protect the chattels included in it from distress for the 
recovery of taxes, and poor and other parochial rates ;(g) but 
this section does not apply \vhere proceedings for recovery of 
a rate have been taken in the County Court and execution 
levied under section 261 of the Public Health Act, 1875.(/i) 

Independently of the provisions of the Bills of Sale Acts 
the grantee of goods under a bill of sale is subject to 
certain risks affecting the value of his security, 

1. The landlord’s right of distress is paramount. 

2. Where the goods which are the subject of the bill of 
sale are trade goods or things which a person in possession 

(a) III re Hewer, 21 Ch. D. 871. 

(b) 41 k 42 Viet, c. 31, s. 9. 

(c) Smalc T. Burr, L. R. 8 C. P. 64 ; Ramsden v. Lvpton, L. R. 9 
Q. B. 17 ; Ex parte Harris, In re Palling, L. R. 8 Ch. 48. 

(d) Carrard t. MeeU^ 43 L. T. 760. 

{e) Ex parte Cohen, L. R. 7 Ch. 20 ; Ex parte Stevens, L. R. 20 Eq. 
786 ; Ex parte Furber, 6 Ch. D. 181 ; Ex parte Payne, 11 Ch.D. 639. 

(/) Ex parte Harris, In re Pulling, supra, 

(p) 45 & 46 Viet. c. 43, s. 14. 

(A) Local Board of Wimbledon v. Underwood [1892], 1 Q. B. 836. 
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may be presumed to have the right to dispose of in the tor left in 
ordinary course of business, if such goods are left in the Jf go^ds of 
possession of the grantor a sale by him in the ordinary trade, 
course of his trade or business will give to a bond fide 
vendee, who has taken possession of them, a good title to 
them against the grantee under his bill of sale, although 
registered.(2) If the sale to and removal by the vendee be 
not in the ordinary course of business he will have no title 
against the bill of sale holder,(l') 

Under the bankruptcy law a bill of sale, though com- (3.) The 
plying with all the requisites of the Bills of Sale Acts, may 
sometimes be declared void as a fraud upon that law. law. 

Thus, a conveyance of a person’s whole(Q property to 
secure a past debt is an act of bankruptcy, and a bill of 
sale so given will be declared void against the trustee in 
bankruptcy.(m) "Within the principle above mentioned, 
and therefore void against the trustee, is a bill of sale which 
is the last of a series of successive bills given in renewal or 
substitution,(n) A bill of sale, however, will not be void 
as given for a past debt if there be a substantial fresh 
advance made at the same time,(o) or made subsequently 
in pursuance of a bond fide promise, (p) nor if it is executed 
in pursuance of an agreement made at the time the con- 
sideration arose or the money was advanced.(9) But such 

(t) National Mercantile Bank v. ITampion, 5 Q. B. 1). 177 ; Taylor v. 

MNearul, 6 C. l\ 1>. 358 ; Walher v. Clay, 49 L. J. C. 1\ 5G0. 

(7i) Payne v. Fern, 6 Q. B. D. 620; Taylor v. M'Keand, aupra. 

(V) Book debts must be taken into consideration. Fe parte Burton; 

In re Tumtall, 13 Ch. 1). 102; and see Ex jiarte JIawher. L. R. 7 Ch. 

214. 

(jn) Ex parte Ilawltcr, supra ; In re Wood, L. U. 7 Ch. 302 ; Ex parte 
Fisher, ibid. 630 ; re Gibson, 8 Ch. I). 230 ; Ex parte Kihier, 1 3 Ch. J J. 

245 ; Ex parte Burton, ibid. 102 ; Crawcour v. Salter, 18 Ch. i). 30. And 
see 46 & 47 Viet. c. 52, s. 4 (1) (i) (tf). liidcpendcntl)' of the bankruptcy 
law a past debt is a sufficient consideration. See cases cited. 

(«) Ante, p. 688. And sec Ex parte Cohen, L. R. 7 Ch. 20; Ex 
po/rte Sierens, L. R. 20 Eq. 780; Ex 2 farte Furher,^ Ch. I). 181 ; Ex parte 
Payne, 11 Ch, D, 639. 

(o) Hutton V. CmttiL'ell, 1 E. A B, 15 ; 22 L. J. Q. B. 78 ; Lomax 7 . 

Buxton, L. R. 6 C. P. 107 ; Ex parte Sheen, In re Winstanhy, 1 Ch. D. 

B60 ; Ex parte King, 2 Ch, 1). 266. 

(jp) Ex parte Dann, 17 Ch. D. 26 ; Ex purle Wilkingon, 22 Ch. D. 

788. 

(^) Ex parte Homan, L. R. 12 Eq. 698 ; Ex parte Fisher, L, R. 7 Ch. 

636 ; In re Jaehson, 4 Ch. D. 682 ; Ex parte I/auxwell, 23 Ch. D. 626. 
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agreement to give the bill of sale must be absolute and 
peremptory ;(a) if made upon a condition that the bill was 
not to be executed till the lender “ lost confidence ” in the 
borrower, (^) or if the execution of the bill of sale to be 
given in pursuance of it is purposely postponed until the 
trader is in a state of insolvency, in order to prevent the 
destruction of his credit, the agreement will not support 
such bill of sale against the trustee in bankruptcy.(c) 

A bill of sale if made with the fraudulent intention of 
defeating creditors will, even though for valuable considera- 
tion, be invalid under the statute 13 Eliz. c. ^,(d) and liable 
to be set aside by an execution creditor or the trustee in 
bankruptcy of the grantor. (e) But a bill of sale bond fide 
made for good consideration is not void merely because it is 
made with the intent to defeat the expected execution of a 
judgment creditor.(/) 

(rt) Ex parte Fiaher^ snpra ; Ex parte Burton, In re Tunstall, 13 Ch. D. 
102 ; Ex parte Kilncr, ibid. 245. 

(i) Ex parte Bution, In re Tumtall, supra. 

(<?) Ex parte Fisher, supra', Ex parte Kilner, supra'. In re Q-ihson, 
supra. 

(d) See also 27 Eliz. c. 4 ; and 46 & 47 Viet. c. 52, s. 4 (1) (h\ 

(e) Hale v. Metropolitan Saloon Omnibus Company, 28 L. XCh. 777; 
Bred 7. Blades, 6 Taunt. 212 ; Latimer v, Batson, 4 B. & C. 662. 

(/) Mood V. Dixie, 7 Q. B, 892. Sec also “Hunt’s Fraudulent Con* 
veyancing” (2nd edit.), 1897. 
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STATUTES. 


No other 
hank shall 
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by Parlia- 
ment during 
the continu- 
ance of tho 
said privi- 
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shall any 
number of 
bankers in 
partnership 
exceeding 
&Lx be 
allowed. 


Conditions 
of redemp- 
tion. 


BANK OF ENGLAND RESTKICTION ACT. 

(39 & 40 Geo. 3, Cap. 28, s. 15.) 

An Act for establishing an Agreement with the GovemM' and Company 
of the Bank of England for advancing the Sum of Three Millions 
towards the Supply for the Service of the Year 1800.(a) 

[28th March, 1800.] 

15. And to prevent any doubts that may arise concerning the 
privilege or power given, by former Acts of Parliament, to the said 
governor and company, of exclusive banking, and also in regard to 
the erecting any other bank or banks by Parliament, or restraining 
other persons from banking during the continuance of the said 
privilege, granted to the Governor and Company of the Bank of 
England as before recited, it is hereby further enacted and declared, 
that it is the true intent and meaning of this Act, that no other bank 
shall be erected, established, or allowed by Parliament ; and that it 
shall not be law’ful for any body politic or corporate whatsoever, 
erected or to be erected, or for any other persons, united or to be 
united in covenants or partnership, exceeding the number of six 
persons in that part of Great Britain called England, to borrow, owe, 
or take up any sum or sums of money on their bills or notes, payable 
on demand, or at any less time than six months from the borrowing 
thereof, during the continuance of the said privilege to the said 
governor and company ; who are hereby declared to be and remain 
a corporation, with the privilege of exclusive banking, as before 
recited, subject to redemption on the terms and conditions before 
mentioned ; that is to say, un one year’s notice to be given after the 
1st day of August, 1833, and repayment of the said sum of 3,200,000t, 
and all arrears of the said 100,000/. per annum ; and also upon repay- 
ment of the said sum of 8,486,800/., and the interest or annuities 
payable thereon or in respect thereof, and all the principal and 
interest money that shall be owing on all such tallies, Exchequer 
orders. Exchequer bills, parliamentary funds, or other Government 
securities, which the said governor and company, or their successors, 

(a) By the Statute Law Revision Act, 1871 (34 & 35 Viet c. 116), the 
whole of this Act, except from “ the said Governor and Company of the 
Bank of England and their successors for ever,” in section 13 to the end of 
the Act, is repealed. The above section (15) is, therefore, still in force. 
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shall have remaining in their hands, or he entitled to, at the time of 
such notice to be given, as aforesaid, and not otherwise, anything m 
this Act or any former Act or Acts of Parliament to the contrary in 
anywise notwithstanding. 


ISSUE OF BANK NOTES ON UNSTAMPED PAPER AND 

BANKERS’ LICENSES. 

(55 Geo. 3, Cap. 184.) 

An Ad for repealing the Stamp Duties on Deeds, Law Proceedi^s, and 
other written or printed InstrumentSj d-c. [1 1th July, 1815.J 

24 From and after the 10th day of October, 1815, it shall not he 
lawful for anv hanker or bankers, or other person or persons (except 
the Bank of England), to issue any promissory notes for money pay- 
able to the bearer on demand, hereby charged with a duty and 
allowed to he re-issued as aforesaid, without taking out a license 
yearly for that purpose ; which license shall be granted by two or 
more of the said Commissioners of btamps(a) for the time being, or 
by some person authorised in that behalf by the said Commissioners, 
or the Iiiior part of them, on payment of the duty charged thereon 
in the schedule hereunto annexed; and a separate and distinct 
license shall be taken out for or m respect of every town or pkee 
where any such promissory notes shall be issued by, or by any agent 
or agents for or on account of, any banker or bankers or other person 
or persons ; and every such license shall specify the proper name or 
nauies and place or places of abode of the person or persons, or the 
proper nam^e and description of any body corporate to whom the 
S sliall be granted, and also the name of the town or place where, 
and the name of the bank, as well as the partnership, or other name, 
style, or firm under which such notes are to be issued ; and where 
any such license shall he granted to persons in partnership, the same 
shall specify and set forth the names and p aces ol abode of aU the 
personLuncerned in the partnership, whether all their fames shall 
appear on the promissory notes to be issued by them or not , and in 
default thereof such license shall he absolutely void ; and every such 
license which shall be granted between the lOth day of October and 
the nth day of November in any year, shall be dated on the Uth 
day of October ; and every such license which shall be gmnted at 
any other time, sliall be dated on the day on which the same shall he 
Krantcd : and every such license respectively sbaU have effect and 
Sntinue in force from the day of the date thereof until the 10th day 
of October following, both inclusive. 

27 The banker or bankers, or other person or persons, applying 
for anv such Ucense as aforesaid, shall produce and leave with the 
proper officer a specimen of the promissory notes proposed to be 
Lued by him or them, to the intent that the Ucense may be framed 
accordingly : and if any banker or bankers, or other person or 
pers^ (eLpt the Bahk of England), shall issue, or «Jfae to be 
^ued by any agent, any promissory note for money payable to the 

(a) Now Commisrioners of Inland Revenae. 
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Licences to 

continue 

ill force 

noiwith- 

!<tnnding 

alteration in 

partiimhli). 


Penalty 20 /. 

on issuing 
any note 
whatever 
on (leniand 
for less 
than 51. 


Penalty 20/. 
on uttering, 
&o., any 
notes pay* 
able to order 
or bilLs of 
e.xchangc 
uiuler 51. 
(not payable 
on ilcniand; 
otherwise 
tbau accord- 
ing to the 
directions 
of 17 (Joo. 3, 
c. 30. 


Penalties 
may be 
recovered 


bearer on demand, hereby charged wilh a duty, and allowed to be 
re-issued as aforesaid, without being licensed so to do in the manner 
atoresaid, or at any otlier town or place, or under any other name, 
st \ 10 , or firni than shall l)e specified in lus or their license, the banker 
or banker.^ or other person or persons so oifending shall, for every 
.‘juch oflence, forfeit the sum of lOO/. 

28. here any such license as afore.«iaid .shall be granted to any 
persons m partner.diip, the Siime shall continue in force for the 
issuing of promissory notes duly .stamped, under the name, style, or 
hrm therein specified, until the loth day of October inclusive 

lollowing the date thereof, notwithstanding any alteration in the 
partnci'ship. 

Schedule annexed. 

License to be taken out yearly by any banker or bankers, or other 
person or pei-sons who shall issue any promissory notes for money 
payable to the bearer on demand and allowed to be re-issued, 30/. 


ISSUING PROillSSORY NOTES UNDER 5/. 

(7 Geo. 4, Cap. 6.) 

A}i Act to limit, and after a certain period to prohibit, the issuing of 
Promissory ^^otes, under a Limited Sum, in Emjland. 

[22nd March, 1826.] 

'■ ^o^Torate, or person or persons, 

.‘^hall make, sign, issue, or re-issue m England any promissory note in 

writing, payable on demand to the bearer thereof, for any sum of 

money less than 5/., then and in either of such cases eveiy such body 

politic or corporate, or person or persons, so making, signing, issuing, 

or re-issuing any such promissory note as aforesail T . . shaD 

for evm' such note so made, signed, issued, or re-issued, forfeit the 
sum ol 20/. 

politic or corporate, or person or persons in 
England, shall, from and after the passing of tfiiis Act, publish, utter, 
or negotiate any promissory or other note (not being a note payable 
to bearer on demand, as is hereinbefore mentioned), or any bill of 
exchange, dralt, or undertaking in \yriting, being negotiable or trans- 
ferable for tlie payment of 20s., or above that sum and less than 5/., 
or on which 20.S-., or above that sum and less than 5/., shall remain 
undischarged, made, drawn, or indorsed in any other manner than as 
is directed by the said Act pa'^sed in the 17th year of the reign of 
His late Maje.'-ty ; every such body politic or corporate, or person or 
persons, so publishing, uttering, or negotiating any such promissory 
or other note (not being such note payable to bearer on demand as 
aforesaid), bill of exchange, draft, or undertaking in writing as afore- 
said, shall forieit and pay the sum of 20/.(a) 

f .1 _ ^ * p .1 • 1 . . or may be inenrred under any 

of the provisions of this Act, and which are in lieu of the penalties 
imposed by tlie said Act of the 17th year of BQs late Majesty, may be 

(a) This section is repealed so long as 26 & 27 Viet. c. 105, remains in 
torce. bee btatnte Law Revision Act, 1873. 
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sued for, recovered, levied, mitigated, and applied in such and the 
same manner as any other penalties imposed by any of the laws now 
in force relating to the duties under the management of the Commis- 
sioners of Stamps. 


7. The Commissioners of Staraps(6) shall not be empowered to pp- 
vide any stamp or stamps for expressing or denoting the duty or duties 
payable in England upon any promissory note for the payment to 
the bearer on demand of any sum of money less than the sum ol 5/. ; 
nor shall it be lawful tor the said Commissioners, or any ot tbeir 
ofl&cers, to stamp any promissory note, or the form of any promissory 
note, for the payment to tlie liearer on demand of any sum of money 

less than bl. 


9. Nothing herein contained shall extend to any draft or order 
drawn by any person or persons on his, her, or then* banker or 
bankers, or on anv person or pemons acting as such banker or 
bankers, for the payment of money held by such banker or bankers, 
person or persons, to the use of the person or persons by whom such 
draft or order shall be drawn. 


10. Every promissory note payable to bearer on demand, for any 
sum of money imder the sum of 20/., which shall be made and issued 
after the 5th day of April, 1829, shall be made payable at the bank 
or place where the same shall be so made and issued as aforesaid . 
Protdded always, that nothing herein contained shall e^end to 
prevent any such promissory note from being made payable at 
several places, if one of such places shall be the bank or place where 
the game shall be go issued as aforesaid* 


THE BANKING COPARTNERSHIPS REGULATION ACT, 

1826« 

(7 Geo. 4, Cap. 46.) 

An Act for the tetter Reguhting Copartjwrships of “ 

Enqland, and for ame>uhng so much of an Act of tU Thirty-nmth 
avl Fortieth Years of tlee Bevjn of Hw late Majesty King George 
m Third, intituU " An Act for faUishiwj an Agreement mth 
the Goveritor and Company of tl^ Hanlc of England 
the Sum of Three Millions tmanh the 

Year 1800,” a« relates to the same. [26th May, 1826.J 

Whereas an Act was passed in the 39th and 40th years of the 
reign of His late Majesty King George the Third, intituled An 
Aeffor establisliing an agreement with the Governor and Company 
of the Bank of Eifgland, for advancing the Sum of Three Mil ions 

towards the Supply forthu Service ofthe Year 1800. . . . Usliall 

Lnd may be laXl for any bodies politic or corporate erected for tlie 
Xposes of banking, or lor any number of persons united m coye- 
S or copartnership, although such persons so united or carrying 
^ bLiness together Siall consist of more than six in number, to 
Zrv on the trade or business of banker.^ m England, m like maimer 
M ^liartnerships of bankers cousistiug of not more than six persons 

(5) Now Commissioners of Inland Revenue. 
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miles from 
London, 
provided 
they have 
nocstabllsb- 
mont as 
bankers in 
London, and 
that every 
member 
shall bo 
liable for 
the payment 
of all bills, 
Ac. 


in number may lawfully do ; and for sucb bodies politic or cor- 
porate, or such persons so united as aforesaid, to make and issue 
their bills or notes at any place or places in England exceeding the 
distance of 65 miles from London, payable on demand, or other- 
wise at some place or places specilied upon such bills or notes, 
exceeding the distance of 65 miles from London, and not else- 
where, and to borrow, owe, or take up any sum or sums of money 
on their bills or notes so made and issued at any such place or places 
as aloresaid : Provided always, that such corporations or persons 
carrying on such trade or business of bankers in copartnership shall 
not have any house of business or establishment as bankers in 
London, or at any place or places not exceeding the distance of 65 
miles Irom London ; and thatevery member of any such corporation 
or copartnership shall be liable to and responsible for the due pay- 
ment of all bills and notes which shall be issued, and for all sums of 
money which shall be borrowed, owed, or taken up by the corpora- 
tion or copartnership of which such person shall be a member, such 
person being a member at the period of the date of the bills or 
notes, or becoming or being a member before or at the time of the 
hills or notes being payable, or being such member at the time 
ot tile boiTowing, owing, or taking up of any sum or sums of 
money upon any bills or notes by the corporation or copartnership, 
or Willie any suni of money on any bills or notes is owing or unpaid, 
or at the time the same became due from the corporation or co- 
partnership j any agreement, covenant, or contract to the contrary 
notw’ithstanding. ^ 


2. Provided always, that nothing in this Act contained shall 
extend or be construed to extend to enable or authorise any such 
corporation, or copartnership exceeding the number of six persons, 

carrying on the trade or business of bankers as aforesaid, either 

mentioned, hy any member of or person belonging to any such corporation or 
payable on coparinersliip, or by any agent or agents, or any other person or 
demand; persons on behalf of any such corporation or copartnership, to issue 

m'lmr r places not exceeding the 

nny partner, ot 65 iniles from London, any bill or note of such corpora- 

copartnership, which shall be payable to bearer on demand, 
ihan’soL or any bank post bill ; nor to draw upon any partner or agent, or 
other person or persons who may be resident m London, or at any 
place or places not exceeding the distance of 65 miles from London, 

^^^11 1 r which shall be payable on demand, or which 

shall be lor a less amount than 50/. : Provided also, that it shall be 
lawtul, notwithstanding anything herein or in the said recited Act 
contained, for any such corporation or copartnership to draw any 
bill of exchange for any sum of money amounting to the sum of 60/* 

or upwards, payable either in London or elsewhere, at any period 
after date or after sight. 


This Act not 
to authorise 
coparincr- 
Rliips to 
issue within 

thfi limlfa 


nor to 
borrow 
money, or 
tako up or 
issue blllaof 
exchange, 
contrary to 
the provl- 
Blons of the 


3. Provided also, that nothing in this Act contained shall extend 
or be construed to extend to enable or authorise any such corpora- 
tion, or copartnership exceeding the number of si.x persons, so 
carrying on the trade or business of bankers in England as aforesaid, 
or any member, agent or agents of any such corporation or copartner- 
ship, to borrow, owe, or take up in London, or at any place or places 
not exceeding the distance of 65 miles from London, any sum or 
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sums of money on any bill or promissory note of any such corpora- 
tion or copartnership payable on demand, or at any less time than 
six months from the borrowing thereof, nor to make or issue any 
bill or bills of exchange or promissory note or notes of such cor- 
poration or copartnership contrary to the provisions of the said 
recited Act of the 39th and 40th years of King George the Third, 
save as provided by this Act in that behalf : Provided also, that 
nothing herein contained shall extend, or be construed to extend, to 
prevent any such corporation or copartnership, by any agent or 
person authorised by them, from discounting in London or elsewhere 
any bill or bills of exchange not drawn by or upon such corporation 
or copartnership, or by or upon any person on their behalf. 

4. Before any such corporation, or copartnership exceeding the 
number of six person.s, in England, shall begin to issue any bills or 
notes, or borrow, owe, or take up any money on their bills or notes, 
an account or return shall be made out, according to the form con- 
tained in the Schedule marked (A.) to this Ai-t annexed, (o) wherein 
shall be set forth the true names, title, or iinu of such intended or 
existing corporation or copartnership, and also tlie names and places 
of abode of all the members of such corporation, or of all the partners 


(a) SCHEDULE referred to by this Act, 

Schedule (A.) 

Return or account to be entered at the Stamp Office in London, in 
pursuance of an Act passed in the seventh year of the reign of 
King George the Fourth, intituled \_hcre visert the title of thin 
Act], viz, : 

Firm or name of the banking corporation or copartnership, viz. \_gvt Jorth 
the firm or iiameif.'] 

Names and places of abode of all the partners concerned or engaged in 
such corporation or copartnership, viz. [net forth all the names and 
places of abode.'\ 

Names and places of the l)ank or banks established by such corporation or 
copartnership, viz. [net forth all the names and ])luces.'\ 

Names and descriptions of the public officers of the said iKinking corpora- 
tion or copartnershij), viz. [net forth all the names and deseriiytionsf^ 

Names of the several towns and places where the bills or notes of the said 
banking corporation or copartnership are to be issued l)y the said cor- 
poration or copartnership, or their agent or agents, viz. [net forth the 
names of all the towns and places.'] 

A. i?., of , secretary [or other officer dcncrihing the office] of 

the above corporation or copartnership, niukcth osxth and saith, that 
the above doth contain the name, style, and firm of the above cor- 
poration or copartnership, and the names and places of the abode of 
the several members thereof, and of the hanks established by the said 
corporation or copartnership, and the names, titles, and descriptions 
of the public officers of the said corporation or copartnership, and 
the names of the towns and jdaces where the notes of the said cor- 
poration or co|iartnership are to be issued, as the same respectively 
appear in the books of the said corporation or copartnership, and 
to the best of the information, knowledge, and belief of this 
deponent. 

Sworn before me, the day lof at in the 

County of , 


C.D., justice of the peace in and 
for the said County. 
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of affidavits, 
on payment 
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concerned or engaged in such copartnership, as the same respectively 
shall appear on the hooks of such corporation or copartnership, and 
the name or firm of every bank or banks established or to be 
established by such corporation or copartnership, and also the names 
and places of abode of tAvo or more persons being members of such 
corporation or copartnership, and being resident in England, who 
shall liave been aj>pointed public officers of such corporation or co- 
partnership, together with the title of office or other description of 
every such ])iiblic officer respectively, in the name of any one of 
w’hom such corjxnation shall sue and be sued as hereinafter pro- 
vided, and also the name of every town and place where any of the 
hillsoriiotesof .such corporation or copartnership shall be issued byany 
such corporation, or by their agent or agents ; and every such amount 
or return shall be delivered to the Commissioners of Stamps, (a) 
at the Stamp Office in London, Avho shall cause the same to be filed 
and kept in the said Stamp Office, and an entry and registry thereof 
to be made in a book or books to lie there kept for that purpose by 
some person or persons to be appointed by the said Commissioners 
in that behalf, and Avhich book or books any person or persons shall 
from time to time Lave liberty to search and inspect on payment of 
tlie sum of Is. for every search. 

5. Such account or return shall he made out by the secretary m 
other person, being one of the public officers appointed as aforesaid, 
and .<5liall be verified by the oath of such .secretary or other public 
officer, taken belore any justice of the peace, and which oath any 
justice of the peace is hereby authorised and empowered to 
administer ; and such account or return shall, betw’een the 28th day 
of Febnuiry and the 25th day of March in every year, after such 
corporation or copartnership shall be formed, be in like manner 
delivered by such secretary or other public officer as aforesaid to the 
Commissioners of Stamps, to be filed and kept in the manner and for 
the purposes as hereinafter mentioned. 

6. A copy of any such account or return so filed or kept and 
registered at the Stamp Office, as by this Act is directea, and 
which copy shall be certified to be a true copy under the hand or 
hands of one or more of the Commissioners or Stamps for the time 
being, ujion proof made that such certificate has been signed with 
the handwriting of the person or persons making the same, and 
whom it shall not be necessary to prove to be a Commissioner or 
Commissioners, shall in all proceedings, civil or criminal, arid in all 
cases whatsoever, be received in evidence as proof of the appointment 
and authority of the public officers named in such account or return, 
and also of the tact that all persons named therein as members of 
such corporation or copartueisliip were members thereof at the date 
of such account or return. 

7. The said Commissioners of Stamps for the time being shall, 
and they are hereby required, upon application made to them by 
any person or persons requiring a copy certified according to this 
Act, of any such account or return as aforesaid, in order that the same 
may be produced in evidence, or for any other purpose, to deliver 
to the person or persons so applying for the same such certified copy, 
he, she, or they paying for the same the sum of 105. and no more. 

(a) Now Commissioners of Inland Revenue. 
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8. Provided also, that the secretary or other officer of every such 
corporation or copartnership shall, and he is hereby required, from 
time to time, as often as occasion shall render it necessary, make out 
upon oath, in manner hereinbefore directed, and cause to be delivered 
to the Commissioners of Stamps as aforesaid, a further account or 
return accoi-diug to the fonii contained in the Schedule marked (B.) 
to this Act annexed, (a) of the name or names of any person or 
persons who shall have been nominated or appointed a new or addi- 
tional public officer or public oliicers of such corjxjration or copart- 
nership, and also of the name or names of any person or persons who 
shall have ceased to be members of such corporation or copartner- 
ship, and also of the name or names of any person or persons who 
shall have become a member or meml)ers of such corpoiation or 
copartnership, either in addition to or in the place or stead of any 
former member or members thereof, and of the name or names of 
any new or additional town or towns, place or places, where such 
bills or notes are or are intended to be issued, and where the same 
are to be made payable ; and such further accounts or returns shall 
from time to time be filed and kept, and entered and registei-ed at 
the Stamp Office in London, in like manner as is hereinbefore 
required with respect to the original or annual account or return 
hereinbefore directed to be made. 


(a) SCHEDULE referred to by this Act. 

Schedule (B.) 

Return or account to be entered at the Stamp Office in London, on 
behalf of [name the corporation or copartnership] in pursuance of 
an Act passed in the seventh year of the reign of King George the 
Fourth, intituled [jinsert the title of this Act], viz. : 

Names of any and every new or additional public officer of the said cor- 
poration or copartnership ; viz. 

A. B. in the room of C\ D. deceased or removed [as th^ case may be^ 
[set forth every name.] 

Names of any and every person who may have ceased to be a member of 
such corporation or cojiartnership, viz. [set forth eccry name,] 

Names of any and every person who may have become a new member of 
such corporation or copartnership [set forth every navte.] 

Names of any additional towns or places where bills or notes are to be 
issued, and where the same are to be made payable. 

A. J}., of , secretary [(;;■ other ofiecr] of the above-named cor- 

poration or copartnersliip, maketh oath and saith, that the above 
doth contain the name and place of abode of any and every person 
who hath become or Wen appointed a public officer of the above 
corporation or copartnership, and also the name and i>lacc of abode 
of any and every person who hath ceased to be a member of the 
said corporation or copartnership, and of any and every K*i>on 
who hath become a member of the said copartnersliip 4ice the 
registry of the said corporation or copartnership on the day 

of last, as the same respectively appear on the books of the 

smd corporatiou or copartnership, and to the lest of the informa- 
tion, knowledge and belief of this deponent. 

Sworn before me, the day of , at in the 

County of . * 

C. D., justice of the peace in and 
for the said County. 


Account of 
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9. All actions and suits, and also all petitions to found any com- 
mission of bankruptcy against any person or persons, who may be at 
any time indebted to any such copartnership carrying on business 
under the provisions of this Act, and all proceedings at law or in 
equity under any commission of bankruptcy, and all other pro- 
ceedings at law or in equity to be commenced or instituted for or on 
behalf of any such copartnership against any person or persons, 
boflies politic or corporate, or others, whether members of such 
copartnership or otherwise, for recovering any debts or enforcing 
any claims or demands due to such copartnership, or for any other 
matter relating to the concerns of such copartnership, shall and 
lawfully may, from and after the passing of this Act, be commenced 
or instituted" and prosecuted in the name of any one of the public 
officers nominated as aforesaid for the time being of such copartner- 
ship, as tlie nominal plaintiff or petitioner for and on behalf of such 
copartnership ; and all actions or, suits, and proceedings at law 
or in equity, to be commenced or instituted by any person or persons, 
bodies politic or corporate, or others, whether members of such 
copartnership or otherwise, against such copartnership, shall and 
lawfully may be commenced, instituted and prosecuted against any 
one or more of the public officers nominated as aforesaid fur the time 
being of such copartnership, as the nominal defendant for and on 
behalf of such copartnership ; and all indictments, informations 
and prosecutions by or on behalf of such copartnership, for any 
stealing or embezzlement of any money, goods, effects, bills, notes, 
securities, or other property of or belonging to such copartnership, or 
for any fraud, forgery, crime, or offence committed against or with 
intent to injure or defraud such copartnership, shall and lawfully 
may be had, preferred and carried on in the name of any one of tlie 
public officers nominated as aforesaid for the time being of such 
copartnership ; and in all indictments and informations to be had 
or jireferred by or on behalf of such copartnership against any 
person or persons whomsoever, notwithstanding such person or 
j)ersons may happen to be a member or members of such copartner- 
ship, it shall be lawful and sufficient to state the money, goo^ 
effects, bills, notes, securities, orotherproperty of such copartnership, 
to be the money, goods, effects, bills, notes, securities, or other pro- 
perty of anyone of the public officers nominated as aforesaid lor the 
time being of such copartnership ; and any forgery, fraud, crime, 
or other offence committed against or with intent to injiu-e or defraud 
any such copartnership, shall and lawfully may in such indictment 
or indictments, notwithstanding as aforesaid, be laid or stated to have 
been committed against or with intent to injure or defraud any one 
of the public officers nominated as aforesaid for the time being of 
such copartnership ; and any offender or offenders may thereupon 
be lawfully convicted for any such forgery, fraud, crime or offence ; 
and in all other allegations, indictments, information, or other 
proceedings of any kind whatsoever, in which it otherwise might or 
would have been necessary to state the names of the persons com- 
posing such copartnership, it shall and may be lawful and sufficient 
to state the name of any one of the public officers nominated as 
aforesaid for the time being of such copartnership ; and the death, 
resignation, removal, or any act of such public officer, shall not abate 





^ J'l- 




7 GEO. 4, c. 46. 




Co 




or prejudice any sucK action, suit, indictment, information, prosecu- * 

tion or other proceeding commenced a^inst, or by or on behalf of 
such copartnership, but the same may ha continued, prosecuted and 
carried on in the name of any other of the public officers of such 
copartnership for the time being. 


10. No person or persons, or body or bodies politic or corporate, 
having or claiming to have any demand upon or against any such 
corporation or copartnership, shall bring more than one action or 
suit, in case the merits shall have been tried in such action or suit, 
in respect of such demand ; and the proceedings in any action or 
suit, oy or against any one of the public officers nominated as afore- 
said for the time being of any such copartnership, may be pleaded 
in bar of any other action or actions, suit or suits, for the same 
demand, by or against any other of the public officers of such 
copartnership. 

11. All and every decree or decrees, order or orders made or pro- 
nounced in any suit or proceeding in any Court of equity against 
any public officer of any such copartnership carrying on business 
under the provisions of this Act, shall have the like effect and 
operation upon and against the property and funds of such copart- 
nership, and upon and against the persons and property of every or 
any member or members thereof, as if every or any such members 
of such copartnership were parties members before the Court to and 
in any such suit or proceeding ; and it shall and may be lawful 
for any Court in which such order or decree shall have been made, 
to cause such order and decree to be enforced against every or any 
member of such copartnership, in like manner, as if every member 
of such copartnership were parties before such Court to and in such 
suit or proceeding, and although all such members are not before 
the Court. 


Not more 
than one 
action for 
the recovery 
of one 
demand. 


Decrees of 
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against the 
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officer to 
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12. All and every judgment and judgments, decree or decrees, 
which shall at any time after the passing of this Act be had or 
recovered or entered up as aforesaid, in any action, suit, or pro- 
ceedings in law or equity against any public officer of any such co- 
partnership, shall have the nke effect and operation upon and against 
the property of such copartnership, and upon and against the por- 
perty of every such member thereof as aforesaid, as if such judgment 
or judgments liad been recovered or obtained against such copart- 
nership ; and the bankruptcy, insolvency, or stopping payment 
of any such public officer for the time being of such copartnership, 
in his individual character or capacity, shall not be nor be construed 
to be the bankruptcy, insolvency, or stopping payment of such co- 
partnership ; ana such copartnership and every member thereof, 
and the capital stock and effects of every member of such copartner- 
ship, and the effects of every member of such copartnersliip, shall 
in all cases, notwithstanding the bankruptcy, insolvency, or stopping 
payment of any such public officer, be attached and att^bable, and 
be in all respects liable to the lawful claims and demands of the 
creditor and creditors of such copartnership, or of any member or 
members thereof, as if no such bankruptcy, insolvency, or stopping 
payment of such public officer of such copartnership had happened 
or taken place. 
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13. Execution upon any judgment in any action obtained against 
any public otficer for the time being of any such corporation or 
copartnership carrying on the business of banking under the pro- 
\isions of this Act, whether as plaintiff or defendant, may be 
issued against any member or memliers for the time being of such 
corporation or copartnership ; and in case any such execution 
against any member or members for tlie time being of any such 
corporation or copartnersliip shall be ineffectual for obtaining pay- 
ment and satisfaction of the amount of such judgment, it shall be 
lawful for the party or parties so having obtained judgment against 
such public officer for the time being, to issue execution against any 
person or persons who was or were a member or members of such 
corporation or copartnership at the time when the contract or con- 
tracts or engagement or engagements in which such judgment may 
have been obtained was or were entered into, or became a member 
at any time before such contracts or engagements were executed, or 
was a member at the time of the judgment obtained: Provided 
always, that no such execution as last mentioned shall be issued 
wiiliout leave first granted, on motion in open Court, by the Court 
in which such judgment shall have been obtained, and when motion 
shall be made on notice to the person or persons sought to be charged, 
nor after the expiration of three years next after any such person or 
persons shall have ceased to be a member or members of such cor- 
poration or copartnership. 


Officer. Ac., 14. Provided always, that every such public officer in whose name 
insueb caso.s any such suit or action shall have been commenced, prosecuted, or 
ih eiunificil. and every person or persons against whom execution upon 

any judgment obtained or entered up as aforesaid in any such 
action sliall be issued as aforesaid, shall always be reimbursed 
and fully indemnified for all loss, damages, costs, and chaiges, 
without deduction, which any such officer or person may have 
incurred by reason of such execution, out of the funds of such co- 
partnership, or in failure thereof, by contribution from the other 
members of such copartnership, as in the ordinary cases of co- 
partnership. 
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15. “ And to prevent any doubts that might arise whether the said 
governor and company, under and by virtue of their charter, and 
the several Acts of Parliament which have been made and passed in 
relation to the affairs of the said governor and company, can law- 
fully carry on the trade or business of banking, otherwise than 
under the immediate order, management, and direction of the court 
of directors of the said governor and company f be it therefore 
enacted, that it shall and may be lawful for the said governor and 
company to authorise and empower any committee or committees, 
agent or agents, to carry on the trade and business of banking, for 
and on behalf of the said governor and company, at any place or 
places in that part of the United Kingdom called England, and for 
that purpose to invest such committee or committees, agent or 
agents, with such powers of management and superintendence, and 
such authority to appoint cashiers and other officers and servants as 
may be necessary or convenient for canying on such trade and 
business as aforesaid ; and for the same purpose to issue to such 
committee or committees, agent or agents, cashier or cashiers, or 



7 GEO. 4 , c. 46 . 


607 


other officer or officers, servant or servants, cash, bills of exchange, 
bank post bills, bank notes, promissory notes, and other eeciu’ities 
for payment of money : Provided always, that all such acts of the 
said governor and company shall be done and exercised in such 
manner as may be appointed by any bye-laws, constitutions, orders, 
rules and directions, from time to time hereafter to be made by the 
general court of the said governor and company in that behalf, such 
bye-laws not being repugnant to the laws ot that part of the United 
Kingdom called England : and in all cases where such bye-laws, con- 
stitutions, orders, rules, or directions of the said general Court shall 
be wanting, in such manner as the governor, deputy-governor, and 
directors, or the major part of them assembled, whereof the said 
governor or deijuty-governor is always to he one, shall or may 
direct, such directions not being repugnant to the laws of that part 
of the United Kingdom called England ; anything in the said 
charter or Acts of Parliament, or other law, usa^e, matter, or thing 
to the contrary thereof notwithstanding : Provided always, that in 
any place where the trade and business of banking shall be carried 
on for and on behalf of the said governor and company of the Bank 
of England, any promissory note issued on their account in such 

E lace shall be made payable in coin in such place as well as in 
ondon. 


16. If any corporation or copartnership carrying on the trade or 
business of bankers under the authority of this Act shall be desirous 
of issuing and re-issuing notes in the nature of bank notes, payable 
to the bearer on demand, without tlie same being stamped as by law 
is required, it shall be lawful for them so to do on giving security 
by bond to His Majesty, in which bond two of the directors, 
members, or partners of such corporation or copartnership, shall be 
the obligors, together with the cashier or cashiers, or accountant or 
accountants employed by such corporation or conartnership, as the 
said Cominissiuners of Stamps shall require ; ami such bonds shall 
be taken in such reasonable sums as tlie duties may amount unto 
during the period of one year, witli condition to deliver to the said 
Commissioners of Stamps, within fourteen daj’s after the 5th day of 
January, the 5th day of April, the 5th day of July, and the 10th 
day of October, in every year, whilst the present stamp duties shall 
remain in force, a just and true account, verified upon the oaths or 
affirmations of two directors, members, or partners of such corpoia- 
tion or copartnership, and of the said cashier or cashiei-s, accountant 
or accountants, or such of tliem as the said Commissioners of Stamps 
shall require, such oaths or affirmations to be taken Ixdore any 
justice of the peace, and which oaths and affirmations any justice 
of tlie peace is liercljy authorised and empowered to administer, of 
the amount or value of all their promissory notes in circulation on 
some given day iti every week, fjr the space of one quarter of a year 
prior to the quarter day immediately preceding the delivery of such 
account, together with the average amount or value thereof according 
to such account ; and also to pay or cause to be paid into the hands 
of the receivers-geiieral of stamp duties in Great Britain, aa a com- 
position for the duties which would otherwise have Ijeen jjayable 
for such promissory notes issued within tlie space of one year, tlie 
sum of 7i. for every 100/., and also for the fractional part of 100/. of 
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the said average amount or value of suet notes in circulation, 
according to the true intent and meaning of this Act ; and on due 
performance thereof such bond shall be void ; and it shall be lawful 
for the said Commissioners to tix the time or times of making such 
payment, and to specify the same in the condition to every such 
bond ; and every such bond may be required to be renewed from 
time to time, at the discretion of the said Commissioners or the 
major part of tliem, and as often as the same shall be forfeited, or 
the party or parties to the same, or any of them, shall die, become 
bankrupt or insolvent, or reside in parts beyond the seas. 

17. Provided always, that no such corporation or copartnership 
shall be obliged to take out more than four licenses for the issuing 
of any promissory notes for money payable to the bearer on demand, 
allowed by law to be re-issued in all for any number of torvns or 
places in England ; and in case any such corporation or copartner- 
ship shall issue such promissory notes as aforesaid, by themselves or 
their agents, at more than four different towns or places in England, 
then after taking out three distinct licenses for three of such towns 
or places, such corporation or copartnership shall be entitled to have 
all the rest of such towns or places included in a fourth license. 


18. If any such corporation or copartnership, exceeding the 
number of six persons in England, shall begin to issue any bills or 
notes, or to borrow, owe, or take up any money on their hills or 
notes, without having caused such account or return as aforesaid to 
he made out and delivered in the manner and form directed by this 
Act, or shall neglect or omit to cause such account or return to be 
renewed yearly and every year between the days or times herein- 
before appointed for that purpose, such corporation or copartnership 
so offending shall, for each and every week they shall so neglect to 
make such account and return, forfeit 500f. ; and if any secretary 
or other officer of such corporation or copartnership shall make out 
or sign any false account or return, or any account or return which 
shall not truly set forth all the several particulars by this Act 
required to be contained or inserted in such account or return, the 
corporation or copartnership to which such secretary or other officer 
so offending shall belong shall for every such offence forfeit the sum 
of 500/., and the said secretary or other officer so offending shall also 
for every such offence forfeit the sum of 100/. ; and if any such 
secretary or other officer making out or signing any such account or 
return as aforesaid, shall knowngly and wilfully make a false oath 
of or concerninff any of the matters to be therein specified and set 
forth, every such secretary or other officer so offending and being 
t^’ereof la\\d‘ully convicted, shall he subject and liable to such pains 
and penalties as by any law now in force persons convicted of Tvilful 
and corrupt peijiuy are subject and liable to. 


19. If any such corporation or copartnership exceeding the 
number of six persons, so carrying on the traae or business of 
bankers as aforesaid, shall, either by any member of or person 
belonging to any such corporation or copartnership, or by any agent 
or agents, or any other person or persons on behalf of any such 
corporation or copartnership, issue or re-issue in London, or at any 
place or places not exceeding the distance of sixty-five miles from 
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London, any bill or note of such coiporation or copartnership which 
shall be payable on demand ; or shall draw upon any partner or 
agent or other person or persons who may be resident in London, 
or at any place or places not exceeding the distance of sixty-five 
miles from London, any bill of exchange which shall be payable on 
demand, or which shall be for a less amount than fifty pounds ; or 
if any such corporation or copartnership exceeding the number of 
six persons, so carrying on the trade or business of bankers in 
England as aforesaid, or any member, agent or agents of any such 
corporation or copartnemhip, shall borrow, owe, or take up in 
London, or at any place or places not exceeding the distance of 
sixty-five miles from London, any sum or sums of money on any 
bill or promissory note of any such corporation or copartnership 
payable on demand, or at any less time than six months from the 
borrowing thereof, or shall make or issue any bill or bills of exchange 
or promissory note or notes of such corporation or copartnership 
contrary to the provisions of the said recited Act of the 39th and 
40tli years of King George the Third, save as provided by this Act, 
such corporation or copartnership so offending or on whose account 
or behalf any such offence as aforesaid shall be committed, shall 
for every such ofi’encc forfeit the sum of 50/. 

20 . Provided also, that nothing in this Act contained shall extend 
or be construed to extend to prejudice, alter, or affect any of the 
rights, powers, or privileges of the said Governor and Company of 
the Bank of England ; except as the said exclusive privilege of the said 
Governor and Company is by this Act specially altered and varied. 

21 . All pecuniary penalties and forfeitures imposed by this Act 
shall and may be sued for and recovered in His Majesty’s Court of 
Exchequer at Westminster, in the same manner as penalties incurred 
under any Act or Acts relating to stamp duties may be sued for and 
recovered in such Court. 
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BANK NOTES AND BILLS STAMP DUTIES 

COMPOSITION. 

(9 Geo. 4, Cap. 23.) 

An Act to enable Banlcers in England to issue certain Unstamped 
Promiss&nj Notes and Bills of Exckinge, upon Payment of a 
Composition in lieu of the Staiiq) Duties thereon. 

1 It shall be lawful for any person or persons carrying on the 
business of a banker or bankers in England (except within the city 
of London, or within three miles thereof), liaving first duly obtained 
a license for that purpose, and given security by bond in manner 
hereinafter mentioned, to issue, on unstamped paper, promissory 
notes for any sum of money amounting to 5/. or upwards, expres.sed 
to be payable to the bearer on demand, or to order, at any period 
not exceeding seven days after sight ; and also to draw and issue, 
on unstamped paper, bills of exchange, expressed to be payable to 
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order on demand, or at any period not exceeding seven days after 
sight, or twenty-one days after the date thereof; provided such 
bills of exchange be drawn upon a person or persons carrying on the 
business of a banker or bankers in London, Westminster, or the 
borough of Southwark, or provided such bills of exchange be drawn 
by any banker or bankers, at a town or place where he or they shall 
be duly licensed to issue unstamped notes and bills under the 
authority of this Act, upon himself or themselves, or his or their 
copartner or copartners, payable at any other town or place where 
such banker or bankers shall also be duly licensed to issue such notes 
and bills as aforesaid. 

2 . It shall be lawful for any two or more of the Commissioners of 
Stamps to grant to all persons carrying on the business of bankers in 
England (except as aforesaid), who shall require the same, licenses 
authorising such persons to issue such promissory notes, and to draw 
and issue .‘Jiicli bills of exchange as aforesaid, on unstamped paper ; 
which said licenses shall be and are hereby respectively charged with 
a stamp duty of 30Z. for every such license. 

3. A separate license shall be taken out in respect of every town - 
or nlace wliere any such unstamped promissory notes or bills of 
exchange as aforesaid shall be issued or di'awn i Provided always, 
that no jiei’son or persons .shall be oldiged to take out more than four 
licenses in all for any number of towns or places in England ; and in 
case any person or persons shall issue or draw such unstamped notes 
or bills as aforesaid, at more than four different towns or places, then, 
alter taking out three distinct licenses for three of such towns or 
places, such person or persons shall be entitled to have all the rest of 
such towns or places included in a fourth license. 

4. Every license granted under the authority of this Act shall 
specify all the particulars required by law to be specified in licenses 
to be taken out by persons issuing promissory notes payable to bearer 
on demand, and allowed to be re-issued ; and every such license 
which shall be granted between the 10th day of October and the 
1 1th day of November in any year shall be dated on the 11th day of 
October, and every such license which shall be granted at any other 
time shall be dated on the day on which the same shall be granted ; 
and every such license shall (notwithstanding any alteration which 
may take place in any copartnership of persons to whom the same 
shall be granted) have eflect and continue in force from the day of 
the date thereof until the 10th day of October then next following, 
botli inclusive, and no longer. 

5. Provided always, that where any banker or bankers shall have 
obtained the license required by law for issuing promissory notes 
payable to bearer on demand, at any town or place in England, and 
during the continuance of such license shall be desirous of takiTig out 
a license to issue at the same town or place unstamped promissory 
notes and bills of exchange under the provisions of this Act, it shall 
be lawful for the Commissioners of Stamps to cancel and allow as 
spoiled the stamp upon the said first-mentioned license, and in lieu 
thereof to grant to such banker or bankers a license under the 
authority of this Act ; and every such last-mentioned license aball 
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also authorise the issuing and re-issuing of all promissory notes pay- 
able to the bearer on demand, which such banker or bankers may by 
law continue to issue or re-issue at the same town or place, on paper 
duly stamped. 

6. Provided always, that if any banker or bankers, who shall take 
out a license under the authority of this Act, shall issue, under the 
authority either of this or any other Act, any unstamped promissory 
notes for payment of money to the bearer on demand, such banker 
or bankei-s shall, so long as he or they shall continue licensed as 
aforesaid, make and issue on unstamped paper all his or their 
promissory notes foi' payment of money to the bearer on demand, of 
whatever amount such notes may be ; and it shall not be lawful for 
such banker or bankers, during the period aforesaid, to issue for the 
first time any such promissory note as aforesaid on stamped paper. 

7. Before any license shall he granted to any person or persons to 
issue or draw any unstamped promissory notes or bills of exchange 
under the authority of this Act, such person or persons shall give 
security, by bond, to His Majesty, with a condition that if such 
person or persons do and shall from time to time enter or cause to be 
entered in a book or books to be kept for that purpose, an account of 
all such unstamped promissory notes and bills of exchange as he or 
they shall so as aforesaid issue or draw, specifying the amount or 
value thereof respectively, and the several dates of the issuing 
thereof; and in like manner also, a similar account of all such 
promissory notes as having been issued as aforesaid, shall have been 
cancelled, and the dates of the cancelling thereof, and of all such 
bills of exchange as, having been drawn or issued as aforesaid, shall 
have been paid, and the dates of the payment thereof ; and do and 
shall from time to time, when thereunto requested, produce and 
show such accounts to, and permit the same to be examined and 
inspected by, the said Commissioners of Stamps, or any officer of 
stamps appointed under the hands and seals of the said Commis- 
sioners for that purpose; and also do and shall deliver to the said 
Commissioners of Stamps half yearly (that is to say), within fourteen 
days after the 1st day of January and the 1st day of July in every 
year, a just and true account in writing, verified upon the oaths or 
affirmations (which any justice of the peace is hereby euipowered to 
administer), to the best of the knowledge and belief of such person 
or persons, and of his or their casliier, accountant, or chief clerk, or 
of such of them as the said Commissioners shall require, of the 
amount or value of all unstamped promissory notes and bills of 
exchange, issued under the provisions of this or any former Act, in 
circulation within the meaning of this Act on a given day (that is to 
say), on Saturday in every week, for the space of half a year prior to 
the half yearly day iimnediately preceding the delivery of such 
account, together with the average amount or value of such notes and 
bills so in circulation, according to such account ; and also do and 
shall pay or cause to be paid to the Receiver-General of Stamp 
Duties in Great Britain, or to some other person duly authorised by 
the Commissioners of Stamps to receive the same, as a composition 
for the duties which would otherwise have been payable for such 
promissory notes and bills of exchange issued or in circulation 
during such half year, the sum of three shillings and sixpence for 

n. 2 B 2 
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every one hundred pounds, and also for the fractional part of one 
hundred pounds, of the said average amount or value of such notes 
and bills in circulation, according to the true intent and meaning of 
this Act ; and on due performance thereof such bond shall be void, 
but otherwise the same shall be aud remain in full force and virtue. 

8. Every unstamped promissory note payable to the bearer on 
demand, issued under the provisions of this Act, shall, for the 
purpose of payment of duty, be deemed to be in circulation from the 
day of the issuing to the day of the cancelling thereof, both days 
inclusive, excepting, nevertheless, the period during which such note 
shall he in the hands of the banker or bankers who first issued the 
same, or by whom the same shall be expressed to be payable ; and 
every unstamped promissory note payable to order, and every 
unstamped bill of exchange so as aforesaid issued, shall, for the 
juirpose aforesaid, he deemed to be in circulation from the day of 
the issuing to the day of the payment thereof, both days inclusive : 
Provided alwa>’s, that every such promissory note payable to order, 
aud bill of exchange as aforesaid, which shall be paid in less than 
seven clays from the issuing thereof, shall, for the purpose aforesaid, 
he included in the account of notes and bills in circulation on the 
Satuiday next alter the day of the issuing thereof as if the same were 
then actually in circulation. 

9. In every bond to be given pursuant to the directions of this 
Act the ])erson or persons intending to issue or draw any such 
unstamped promissory note.s and bills of exchange as aforesaid, or 
such and so many of the said persons as the Commissioners of Stamps 
shall recpiire, shall be the obligors ; and every such bond shall be 
taken in the sum of one hundred pounds, or in such larger sura as 
the said Commissioners of Stamps may judge to be the probable 
amount of the composition or duties that will be payable from such 
})ersoii or persons, under or by virtue of this Act, during the period 
of one year ; and it shall be lawful for the said Commissioners to fix 
the time or times of payment of the said composition or duties, and 
to specify the same in the condition to every such bond ; and every 
such bond may he reciuircd to be renewed from time to time, at the 
discretion of the said Commissioners, and as often as the same shall 
he forfeited, or the parties to the same, or any of them, shall die, 
become bankrupt or insolvent, or reside in parts beyond the seas. 

10. If any alteration shall be made in any copartnership of persons 
who shall have given any such security by bond as by this Act is 
directed, whether such alteration shall be caused by the death or 
retirement of one or more of the partners of the firm, or by the 
accession of any additional or new partner or partners, a fresh bond 
shall be given by the remaining partner or partners, or the persons 
composing the new copartnership, as the case may be, which bond 
shall be taken as a security for the duties which may be due and 
owing, or may become due and owing, in respect of the unstamped 
notes and bills which shall have been issued by the persons com- 
posing the old copartnership, and which shall be in circulation at the 
time of such alteration, as well as for duties which shall or may he or 
become due or owing in respect of the unstamped notes and bills 
issued or to be issued by the persons composing the new copartner- 
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ship : Provided that no such fresh bond shall be rendered necessary 
by any such alteration as aforesaid in any copartnership of pei'sons 
exceedfing six in number, but that the bonds to be given by such last- 
mentioned copartnerships shall be taken as securities for all the 
duties they may incur so long as they shall exist, or the persons 
composing the same, or any of them, shall carry on business in 
copartnership together, or with any other pei-son or persons, notwith- 
standing any alteration in such copartnership ; saving always the 
power of the said Commissioners of Stamps to require a new bond in 
any case where they shall deem it necessary for better securing the 
payment of the said duties. 

11. If any person or persons who shall have given security, by 
bond, to His Majesty, in the manner hereinbefore directed, shall 
refuse or neglect to renew such bond when lorfeiteil, and as oiten as 
the same is by this Act required to be renew'ed, such person or 
persons so offending shall, for every such offence, forfeit and pay the 
sum of 100^. 

12 If any person or persons who shall be licensed under the 
provisions of this Act shall draw or issue, or cause to be drawn or 
issued, upon unstamped paper, any promissory note payable to 
order, or any bill of exchange which shall hear date subsequent to 
the day on which it shall be issued, the person or ijersons so offend- 
ing shall, for every such note or bill so drawn or issued, forfeit the 
sum of lOOi. 

13 Nothing in this Act contained shall extend, or be construed 
to extend, to exempt or relieve from the forfeitures or penalties 
imposed by any Act or Acts now in force, upon persons issuing pro- 
mikory notes or bills of exchange not duly stamped as the law 
requires, any person or persons who, under any colour or pietence 
whatsoever, shall issue any unstamped promissory note or bill of 
exchange, unless sucli person or persons .«haU be duly licensed to 
issue such note or bill under the provisions of this Act ; und such 
note or bill shall be drawn and issued in st rict accordance wdth the 
regulations and restrictions herein contained. 

U All pecuniary forfeitures and penalties which may be incurred 
under any of the provisions of this Act .shall be recovered for the 
use of His Majesty, in His Majesty’.s Court of Excliet[uer at West- 
minster, by action or information, in the name of His M.ajesty.s 
Attorney or Solicitor-General in England. 

15. Provided always, that nothing in this Act contained shall 
extend, or be construed to extend, to prejudice, alter or affect any of 
the rights, j)owci's, or privileges of the Bank of England. 
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RESTRAINING NEGOTIATION OF NOTES UNDER 5/. 

(9 Geo. 4, Cap. 65.) 

A7i Act to restrain the NegoHation, in England, of Promissoi'y Notes 
and Bills under a limited Sum, issued in Scotland or Ireland. 

[15th July, 1828.] 

1. If auy body politic or corporate, or person or persons, shall, by 
any art, device, or means whatsoever, publish, utter, negotiate, or 
transfer, iu any part of England, any promissory or other note, 
draft, engagement, or undertaking in writing, made payable on 
demand to the bearer thereof, and being negotiable or transferable, 
for the payment of any sum of money less tlian 51., or on which less 
tliaii the sum of 5^. shall remain undischarged, which shall have 
been made or issued, or shall purport to have been made or issued, 
in Scotland or Ireland, or elsewhere out of England, wheresoever the 
same shall or may be payable, every such body politic or corporate, 
or person or persons, so publishing, uttering, negotiating, or trans- 
ferring any such note, bill, draft, engagement, or undertaking, in 
any part of England shall forfeit and pay for every such offence any 
sum not exceeding 20/. nor less than 51., at the discretion of the 
justice of the peace who shall hear and determine such offence. 

2. The penalties which may be incurred under the provisions of 
this Act shall and may be recovered in a summary way by informa- 
tion on complaint, before a justice or justices of tlie peace, and shall 
be levied and applied in the manner directed by an Act passed in 
the 48th year or the reign of His late Majesty King George the 
Tliird, intituled “ An Act to restrain the negotiation of promissory 
notes and inland bills of exchange under a limited sum in England,” 
with respect to the penalties by tlie said last-mentioned Act imposed ; 
and ail and every the clauses and provisions in the said last- 
mentioned Act contained, relating to the recovery and application of 
the penalties thereby imposed, shall be applied and put in execution 
for the recovery and application of the penalties by this Act imposed, 
as fully and effectually, to all intents and purposes, as if such clauses 
and provisions had been herein repeated and expressly re-enacted. 

3. Provided always, that it shall and may be lawful for the 
Treasury, to order and direct that the whole or any part of any 
penalty which shall be incurred under this Act shall and may be 
remitted, or mitigated or abated to such amount, and in such manner 
and upon such conditions as to the Treasury may seem fit and 
proper. 

4. Provided always, that nothing herein contained shall extend to 
any draft or order drawn by any person or persons on his, her, or their 
banker or bankers, or on any person or i)ers()ns acting as such banker 
or bankers, for the payment of money held by such banker or 
bankers, person or persons, to the use of the person or persons by 
whom such draft or order shall be drawn. 
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RETURNS OF BANK NOTES TN CIRCULATION. 

(3 & 4 Will. 4, Cap. 83.) 

An Act to authorize Banks to issue Notes ‘payalle in London 

for less than bOl. [28th August, 1833.] 

2 . It sliall be lawful for any body politic or coriwrate whatsoever, 
erected or to be erected, and for any other pei’sons united or to be 
united in covenants or partner.ship, exceeding the number of six 
persons, carrying on business as bankers, to make any bill of 
exchange or promissory note of such corporation or copartnership 
payable in London by any agent of such corpoi-ation or copartnership 
in London, or to draw any bill of exchange or promissory note upon 
any such agent in Loiidon, payable on demand or otherwi.se in 
London, and for any less amount than 50/., any thing in the said 
recited Act of the 7th year of the reign of His late Majesty King 
George tlie Fourth, or in any other Act, to the contrary notwith- 
standing. 


THE BANK OF ENGLAND PRIVILEGES ACT, 1833. 

(3 & 4 Will. 4, Cap. 98.) 

An Act for rjiving to the Corporation of the Governor and Gomjjany of the 
Bank of England certain Privileges for a limited Period, under 
certain conditions. [29th August, 1833.] 

1. Tlie Bank of England shall have and enjoy such exclusive privi- 
lc<^e of banking as is given by tins Act, as a body corporate, for the 
period and upon the terms and conditions hereinafter mentioned, 
and subject to termination of such exclusive privilege at the time 
and in the manner in this Act specified. 

2. During the continuance of the said privilege, no body politic or 
corporate, and no society or comi*any, or persons united or to he 
united in covenants or paitnersliip.s, exceeding six jjersons, shall 
make or issue in London, or witljin G5 miles thereof, any bill of 
exchange or promi.ssory note, or engagement for the payment of 
money on demand, or upon which any i>erson holding the same may 
obtain payment on demand : provided always, that nothing lierein 
or in the s<aid recited Act of the 7lh year of the reign of His late 
Majesty King George the Fouitli contained shall lie construed to 
prevent any body politic or corporate, or any society or company, or 
incorporated company or corporation, or copartnership, carrying on 
and tran-sacting banking business at any greater distance than 65 
miles from London, and not having any house of business or estab- 
lishment as bankers in London, or within 65 miles thereof (except as 
hereinafter mentioned), to make and issue their bills and notes, pay- 
able on demand or otherwise, at the place at which the same shall 
he issued, being more than 65 miles from London, and also in 
London, and to have an agent or agents in London, or at any other 
place at which such bills or notes shall be made payable for the pur- 
pose of payment only, but no such hill or note shall be for any sum 

than 6/., or be re-issued in London, or within 65 milos thereof. 


Banks of 
more than 
six persons 
may draw 
on agent in 
Loinlon, on 
demand or 
nihcrwisc, 
for less 
than f)OL, 
notwith* 
smnding 
the Act 
7 Geo. 4, 
c. 46. 


Bank of 
England to 
enjoy an 
c.xcluslvo 
privilege 
of banking 
upon certain 
conditions, 
During such 
privilege, no 
banking 
company of 
more than 
six persons 
to issue 
notes pay- 
.ablo on 
demand 
within 
London, or 
C5 miles 
thereof. 



616 


APPENDIX OP STATUTES. 


Any com* 
pany or 
partnership 
may carry 
on l>nsincs3 
of banking 
in London, 
or within 
65 miles, 
tliercof, 
upon the 
terms herein 
mentioned. 


All notes of 
the Hank of 
England 
payable on 
ilcniand 
which shall 
bo Issued 
outof 
London 
shall he 
payable at 
the place 
where 
issued, d;C. 


Bank notes 
to ho a legal 
tender, 
except, at 
the back 
and branch 
baDks.(a) 


Accounts of 
bullion, &C., 
and of notes 


3. And whereas the intention of this Act is, that the Bank of 
England should, during the period stated in this Act (subject never- 
theless to such redemption as is described in this Act), continue to 
hold and enjoy all the exclusive privileges of banking given by the 
said recited Act of the 39th ami 40th years of the reign of His 
Majesty King George the Tliird aforesaid, as regulated by the said 
recited Act of the 7th year of His late Majesty King George the 
Fourth, or any prior or subsequent Act or Acts of Parliament, but 
no other or further exclusive privilege of banking : and whereas 
doubts have arisen as to the construction of the said Acts, and as to 
the extent of such exclusive privilege ; and it is expedient that ^ 
such doubts should be removed/^ be it therefore declared and enacted, 
that any body politic or corporate, or society, or company, or partner- 
ship, although consisting of more than six persons, may carry on the 
trade or business of banking in London, or within C5 miles thereof, 
provided that such body politic or corporate, or society, or company, 
or partnership do not borrow, owe, or take up in England any sum 
or sums ot money on their bills or notes payable on demand, or at 
any less time than six months from the borrowing thereof, during 
tlie continuance of the privileges granted by this Act to the Bank 
of England. 

4. All promissory notes payable on demand of the Bank of 
England \yhich .sliall be issued at any place in that part of the 
United Kingdom called England out of London, where the trade 
and business of banking shall be carried on for and on behalf of the 
Governor and Company of the Bank of England, shall be made 
payable at the place where such promissory notes shall be issued ; and 
it sjiall not be lawful for the said Governor and Company, or any 
committee, agent, cashier, officer, or servant of the said bank, to issue, 
at any such place out of London, any promissory note payable on 
demand ^yhich shall not be made payable ai the place where the same 
shall be issued, anything in the said recited Act of the seventh year 
aforesaid to the contrary notwithstanding. 

6. Unless and until Parliament shall otherwise direct, a tender of 
a note or notes of the Bank of England, expressed to be payable to 
bearer on demand, shall be a legal tender, to the amount expressed 
in such note or notes, and shall be taken to be valid as a tender to 
such amount for all sums above 5^. on all occasions on wliich any 
^nder of money may be legally made, so long as the Bank of 
England sliall continue to pay on demand their said notes in legal 
coin : Provided always, that no such note or notes shall be deemed 
a lepal tender of payment by the Governor and Company of the Bank 
of England, or any branch bank of the said Governorand Company ; 
but the said Governor and Company are not to become liable or be 
remiired to pay and satisfy, at any branch bank of the said Govenior 
and Company, any note or notes of the said bank not made specially 
payable at such branch bank ; but the said Governor and Company 
shall be liable to pay and satisfy at the Bank of England in London 
all notes of the said bank, or of any branch thereof. 

8. An account of the amount of bullion and securities in the Bank 
of England belonging to the said governor and company, and of 

(a) Not legal tender in Ireland (8 & 9 Viet. c. 37, s. 6), nor in Scotland 
(8 & 9 Viet. c. 38, s. 15). ^ 
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notes in circulation, and of deposits in the said bank, shall be 
transmitted weekly to the Chancellor of the Exchequer for the time 
being, and such accounts shall be consolidated at the end of every 
month, and an average state of the bank accounts of the preceding 
three months, made from such consolidated accounts as aforesaid, shaU 
he published every month in the next succeeding London Gazette. 

14 . All the powers, authorities, franchises, privileges, and 
advantages given or recognised by the said recited Act of the 39th 
and 40tli years aforesaid, as belonging to or enjoyed by the governor 
and company of the Bank of England, or by any subsequent Act or 
Acte of Parliament, shall be, and the same are hereby declared to 
be, in full force and continued by this Act, except so far as the same 
are altered by this Act, subject nevertheless to such redemption 
upon the terms and conditions following ; (that is to say), that at 
any time, ujwn twelve months’ notice to be given after the 1st day 
of August, 1855, and upon repayment by Parliament to tlie said 
governor and company, or their successor, of the sum of 11,015,100^., 
being the debt which will remain due from the public to the said 
governor and company after the payment of the one-fourth of the 
debt of 14,686,800i., as hereinbefore provided, without any deduction, 
discount, or abatement whatsoever, and upon payment to the said 
governor and company and their successors of all arrears of the sum 
of 100,000/. per annum in the said Act of the thirty-ninth and 
fortieth years aforesaid mentioned, together with the interest or 
annuities payable upon the said debt or in respect thereof, and also 
upon repayment of all the principal and interest which shall be 
owing unto the .said governor and company and their successors 
upon all such tallies, Exchequer orders, Exchequer bills, or parlia- 
mentary funds which the said governor and company or tlicir 
successors shall have remaining in their hands or be entitled to at 
the time of such notice to be given as last aforesaid, then and in such 
case, and not till then (unless under the i)roviso hereinbefore con- 
tained), the said exclusive privileges of banking granted by this Act 
shall cease and determine at the expiration of such notice of twelve 
months. 


LEGAL PROCEDUKE BY JOINT STOCK BANKS. 

(1 & 2 ViCT. Cap. 96.)(5) 

An Act to amend, until the en/l of the next Session of Parliament, the 
Law relative to Lerjal Proceedings by certain Joint Stock Banking 
Companies against their own Members, and by such Metitbers 
against the Companies. [14th August, 1838.] 

1 . Any person now being or having been, or wlio may liereafter be 
or have been, a member of any copartnership now carrying on or 
which may hereafter carry on the bu.sincss of banking under the 
provisions of the said recited Acts may in respect of any demand 
which such person may have, either solely or jointly with any other 
peison, against the said copartnership, or tlic funds or propeity 

(b) Made perpetual by 6 & 6 Viet. c. 85, 
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thereof, commence and prosecute, either solely or jointly with any 
other person (as the case may require), any action, suit, or other 
proceeding at law or in equity against any public officer appointed 
or to be appointed under the provisions of the said Acts to sue and 
be sued on the belialf of the said copartnership ; and any such 
]>ublic officer may in his own name commence and prosecute any 
action, suit, or other proceeding at law or in equity, against any 
person being or having been a member of the said copartnership, 
either alone or jointly with any other person, against wliom any 
such copartnership has or may have any demand whatsoever ; and 
every i)erson being or having been a member of any such co- 
partnership shall, either solely or jointly with any other person 
(as the case may require), be capable of proceeding against any such 
copartncr.ship Ijy their public officer, and be liable to be proceeded 
against, Ijy or for the benefit of the said copartnei-ship, by sucb 
imblic officer as aforesaid, by such proceedings and with the same 
legal consequences as if such person had not been a member of 
the said copartnership ; and no action or suit shall in anywise be 
affected or defeated by reason of the plaintiffs or defendants or any 
of them respectively, or any other person in whom any interest may 
be averred, or who may he in anywise interested or concerned in 
puch action, being or Laving been a member of the said copartnership; 
and all such actions, suits, and proceedings shall be conducted and 
have effect as if tlie same had been between strangers. 

2 . In case the merits of any demand by or against any such 
copartnership shall have been determined in any action or suit by 
or against any such public officer, the proceedings in such action or 
suit may be pleaded in bar of any other action or suit by or against 
the public officer of the same copartnership for the same demand. 

3. All the provisions of the said recited Acts relative to actions, 
suits, and proceedings commenced or prosecuted under the authority 
thereof, shall be applicable to actions, suits, and proceedings com- 
menced or prosecuted under the authority of this Act. 

4. No claim or demand which any member of any such copartner- 
ship may have in respect of his share of the capital or joint stock 
tiiereof, or of any dividends, interest, profits, or bonus payable or 
apportionable in respect of such share, shall be capable of being set 
off, cither at law or in equity, against any demand winch such 
copartnership may have against such member on account oi any 
other matter or thing whatsoever ; hut all proceedings in respect ol 
such other matter or thing may be carried on as if no claim or 
demand existed in respect of such capital or joint stock, or of any 
dividends, interest, profits, or bonus payable or apportionable m 
respect thereof. 
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LEGAL PROCEDURE BY JOINT STOCK BANKS. 

(3 & 4 ViCT. Cap. 111.) 

An Act to extend the Provisions of an Act of the First and 

Second Years of Her present Majesty, relating to Legal Proceedings hy 
certain Joint Stock Banking Companies against their own Members, 
and by such Members against the Companies. 

[11th August, 1840.] 

2. If auy person or persons, being a member or members of any 
banking copartnership within the meaning of the said Act, or of 
any other banking copartnership consisting of more than six persons, 
formed under or in pursuance of an Act passed in the 3rd and 4th 
years of the reign of King William the Fourth, intituled “An Act 
for giving to the Corporation of the Governor and Company of the 
Bank of England certain privileges, for a limited period, under 
certain conditions,” shall commit any fraud, forgery, crime, or offence 
against or with intent to injure or defraud any such copartnership, 
such member or members shall be liable to indictment, information, 
prosecution, or other proceeding in the name of any of the officers 
for the time being of any such copartnership in whose name any 
action or suit might be lawfully Drought agamst any member or 
members of any such copartnerehip for every such fraud, forgery, 
crime, or offence, and may thereupon be lawfully convicted, a.s if 
such person or persons had not been or was or were not a member 
or members of such copartnership ; any law, usage, or custom to the 
contrary notwithstanding. 


SPIRITUAL PERSONS PROHIBITED BEING MEMBERS 

OF JOINT STOCK BANKS. 

(4 ViCT. Cap. 14.) 

An Ad to maJce good certain Contracts which have been or nuiy he 
entered into by certain Banking and other Copartncrsh{ps.{a) 

[18th May, 1841.] 

Whereas divers associations and copartnership.s, consisting of more 
than six members or shareholders, have from time to time been 
formed for the purpose of being engaged in and carrying on the 
business of banking and divers other trades and dealings for gain 
and profit, and have accordingly for some time pa.st been and are 
now engaged in carrying on the same by means of boards of directors 
or managers, committees, or other officers, acting on behalf of all 
the members or shareholders of or persons otherwise interested in 
such associations or copartnerships : and wherca-s divers spiritual 
persons, having or holding dignities, prebends, canonrics, benefices, 
stipendiary curacies, or lectureships, have been memljers or share- 

(tt) This statute is a re-enactment of 1 Viet. c. 10, originally temporary 
and limited in operation, and repealed by the Statute Law Revision Act, 
1861 (24 & 26 Viet. c. 101). 


Punishing 
members of 
banking 
comp-inios, 
oiubozzling 
notes, &C. 

3 & 4 WUl. 4. 
e. 93. 



620 


APPENDIX OF STATUTES. 


No associa- 
tion or CO- 
jiart tiers lilp, 
or contract 
entered into 
by any of 
tlicm, to be 
lllogal or 
void by 
reason only 
of spiritual 
persons 
bciiiR 
inctuiicrs 
thereof. 


No spiritual 
person 
bencllccd or 
performing 
ecclcsiasiicnl 
duty to act 
as director. 


Bank to 
establish a 
separate 
department 
for the issue 
of notes, 


Managc- 
lucnt of the 
issue by 
Bank of 
England. 


holders of or otherwise interested in divers of such associations 
and copartnerships : . . . No such association or copartnership 
already formed or which may he hereafter formed, nor any con- 
tract either as l)etween the members, partners, or shareholders 
composing such association or copartnership for the purposes thereof, 
or as between such association or copartnership and other persons, 
heretofore entered into, or which shall be entered into by any 
such association or copartnership already formed or hereafter to 
be formed, sliall be deemed or taken to be illegal or void, or to 
occasion any forfeiture whatsoever, by reason only of any such 
sjiiritual per.son as afore.<aicl being or having been a member, partner, 
or shareholder of or otherwise inlerested in the same, hut all such 
associations and copartnerships shall have the same validity and all 
such contracts .shall and may be enforced in the same manner to all 
intents and purposes as if no such spiritual person had been or wi^ a 
member, partner, or shareholder of or interested in such association 
or copartnership : Provided always, that it shall not be lawful for any 
spiritual person holding any cathedral preferment, benefice, curacy, 
or lectureship, or who sliall be licensed or allowed to perform the 
duties of any ecclesiastical otlice, to act as a director or managing 
partner, or to carry on trade or such dealing as aforesaid in person. 


BANK NOTES ISSUE REGULATION, AND BANK OF 

ENGLAND PRIVILEGES ACT. 

(7 & 8 ViCT. Cap. 32.) 

An Act to regulate the Issue of Bank Notes^ and for giving to the 

. . . Bank of England certain Privileges for a limited Peiiod. 

[19tli July, 1844.] 

1. The issue of promissory notes of the Governor and Company of 
the Bank of England payable on demand, shall be separated and 
thencefortli kept wholly distinct from the general banking business 
of the said Governor and Company ; and the business of and relating 
to such issue sliall be thenceforth conducted and carried on by the 
said Governor and Company in a separate department to be called 
“ The Issue Department of the Bank of England,” subject to the 
rules and regulations hereinafter contained ; and it shall be lawful 
for the court of directors of the said Governor and Company, if they 
shall think fit, to appoint a committee or committees of directors for 
the conduct and management of such Issue Department of tlie Bank 
of England, and from time to time to remove the members, and 
define, alter, and regulate the constitution and powers of such com- 
mittee, as they shall think tit, subject to any bye-laws, lules or regu- 
lations which may be made for that purpose : Provided nevertheless 
that the said Issue Department shall always be kept separate and 
distinct from the banking department of the said Governor and 
Company. 

2. There shall be transferred, appropriated, and set apart by the 
said* Governor and Company to the Issue Department of the Bank of 
England securities to the value of fourteen million pounds, whereof 
he debt due by the public to the said Governor and Company shall 
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be and be deemed a part ; and there shall also at the same time be 
transferred, appropriated, and set apart by the said Governor and 
Company to the said Issue Department so much of the gold coin and 
gold and silver bullion then held by the Bank of England as shall 
not be reqiiired by the Banking Department thereof ; and thereupon 
there shall be delivered out of the siiid Issue Department into the 
said Banking Department of the Bunk of England such an amount 
of Bank of England notes as, together ^vith the Bank of England 
notes then in circulation, shall be equal to the aggregate amount of 
the securities, coin, and bullion so transferred to the said Issue 
Department of the Bank of England : and the whole amount of 
Bank of England notes then in circulation, including those delivered 
to the Banking Department of the Bunk of England as aforesaid, 
shall be deemed to be issued on the credit of such securities, coin, 
and bullion so appropriated and set apart to the said Issue Depart- 
ment ; and from thenceforth it shall not be lawful for the said 
Governor and Company to increase the amount of securities for the 
time being in tlie said Issue Department, save as hereinafter is men- 
tioned, but it shall be lawful for the said^Goveinor and Company to 
diminish the amount of such securities, 'and agaiik to increase the 
same to any sum not exceeding in the whole Uie sum of fourteen 
million pounds, and so from time to time as they shall see occasion ; 
and from and after such transfer and appropriation to the said Issue 
Department as aforesaid it shall not be lawful for the said Governor 
and Company to issue Bank of England notes, either into the Banking 
Department of the Bank of England, or to any persons or person 
whatsoever, save in exchange for other Bank of England notes, or 
for gold coin or for gold or silver bullion received or purcliased fir 
the said Issue Department under the provisions of this Act, or in 
exchange for securities acquired and taken in the said Issue Depart- 
ment under the provisions herein contained : Provided always, that 
it shall be lawful for the said Governor and Company in tlieir 
Banking Department to issue all such Batik of England notes as 
they shall at any time receive from the said Issue Department or 
otherwise, in the same manner in all respects as such issue would be 
lawful to any other person or persons. 

3. It shall not be lawful for the Bank of England to retain in the 
Issue Department of the said Bank at any one time an amount of 
silver bullion exceeding one-fourth part of the gold coin and bullion 
at such time held by the Bank of England in the Issue Department. 

4. All persons shall be entitled to demand from the Issue Depart- 
merlt of the Bank of England, Bank of England notes in exchange 
for gold bullion, at the rate of 3/. 17«. 9(Z. per ounce of staiiclard gold : 
Provided alw.ays, that the said Gover nor and Company shall in all 
cases be entitled to require such gold ljullion to be melted and 
assayed by persons apiiroved by the said Governor and Company at 
the expense of the parties tendering such gold bullion. 

5. Provided, always, that if any banker who on the 6th day of 
May, 1844, was issuing his own bank notes shall cease to issue his 
own bank notes, it shall be lawful for Her Majesty in Council at any 
time alter the cessation of such issue, ujioii the application of the 
said Governor and Company, to authorise and empower the said 
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Governor and Company to increase the amount of securities in the 
said Issue Department beyond the total sum or value of fourteen 
million pounds, and thereupon to issue additional Bank of England 
notes to an amount not exceeding such increased amount of securities 
specified in such Order in Council, and so from time to time : Pro* 
vided always, that such increased amount of securities specified in 
such Order in Council, shall in no case exceed the proportion of Uvo- 
thirds the amount of bank notes which the banker so ceasing to 
issue may have been authorised to issue under the provisions of this 
Act ; and every such Order in Council shall he published in the 
next succeeding London Gazette. 

6. An account of the amount of Bank of England notes issued by 
the Issue Department of the Bank of England and of gold coin and 
of gold and silver bullion respectively, and of securities in the said 
Issue Department, and also an account of the capital stock, and the 
deposits, and of the money and securities belonging to the said 
Governor and Company in the Banking Department of the Bank of 
England, on some day in every week to be fixed by the Commis- 
sioners of Stamps and Taxes, shall be transmitted by the said 
Governor and Company weekly to the said Commissioners in the 
form prescribed in the schedule hereto annexed marked (A.), (a) 
and shall be published by the said Commissioners in the next 

(a) The following is the schedule referred to 

SCHEDULE (A> 


Bank of England. 

An Account pursuant to the Act 7 & 8 Viet. c. 32, for the week ending 

on the day of 

Issue Department. 

& 


Notes is.sucd 


£ 


Government debt... 
Other securities ... 
Gold coin and bullion 
Silver bullion 


£ 


• »• 




Dated the 


day of , 18 , 

Banking Department. 
£ 


Cashier. 


• • • 


Proprietors’ capital 

••• ••• *** 
Public deposits (to include 
Exchequer, Savings 
Banks, Commissioners of 
National Debt and Divi 

dend Accounts 

Other deposits 
Seven-day and other bills.. 


£ 


Government securities (in 
eluding dead weight an 
nnity) ... 

Other securities 
Notes 

Gold and silver coin 


• •• 


• • • 


Dated the 


day of 


,18 


Cashier. 
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succeeding London Gazette in which the same may be conveniently 

inserted. 

7, The said Governor and Company of the Bank of England shall 
be relejLsed and discharged from the payment of any stamp duty, or 
composition in respect of stamp duty, upon or in respect of their 
promissory notes payable to bearer on demand ; and all such notes 
shall be and continue free and wholly exempt from all liability to 
any stamp duty whatsoever, 

9. In case, under the provisions hereinbefore contained, the 
securities held in the said Issue Department of the Bank of England 
shall at any time be increased bcyoml the total amount of fourteen 
million pounds, then and in each and every year in which the same 
shall happen, and so long as sucli increase shall continue, the said 
Governor ami Company shall, in addition to the said annual sum of 
180, 000^., make a further payment or allowance to the public, equal 
in amount to the net profit derived in the said Issue Departinent 
during the current year from sucli additional securities, after deduct- 
ing the amount of the expenses occasioned by the additional issue 
daring the same period, which expenses shall include the amount of 
any and every composition or payment to l>c made by the said 
Governor and Company to any banker in consideration of the discon- 
tinuance at any time hereafter of tlic issue of bank notes by .such 
banker. 

10. No person other than a banker who, on the 6tli day of May, 
1844, was lawfully issuing his own bank notes .shall make or issue 
bank notes in any part of the United Kiogdum. 

11. It shall not he lawful for any banker to draw, accept, make, or 
issue, in England or Wales, any bill of exchange or promissory note 
or engagement for the payment of money payable to bearer on 
demand, or to borrow, owe, or take up, in England or AVales, any 
sums or sum of money on the bills or notes of such banker payable 
to bearer on demand, save and except that it shall be lawful for any 
banker who was on the 6th day of May, 1844, carrying on the 
business of a banker in England or Wales?, and was then lawfully 
issuing, in England or Wale.*, his own Ixink notes, under the autho- 
rity of a license to tliat effect, to continue to i.ssue such notes to 
the extent and under the conditions hereinafter mentioned, but not 
further or otlienvise ; and the riglit of any company or partnership 
to continue to issue such notes sliall not he in any manner prejudiced 
or affected by any change which may hereafter take place in the 
personal composition of such company or partnership, either by the 
transfer of any shares or share therein, or by the udmission of any 
new partner or member thereto, or by the retirement of any present 
partner or member therefrom : Provided always, that it shall not be 
lawful for any company or partnership now consisting of only six or 
less than six persons to issue bank notes at any time after the number 
of partners therein shall exceed six in the whole. 

12. If any banker in any part of the United Kingdom who shall 
he entitled to issue bank notes sliali become bankrupt, or shall cease 
to carry on the business of a banker, or shall discontinue the issue of 
bank notes, either by agreement with the Bunk of England or Other- 


Bank of 
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wise, it shall not be lawful for sueli banker at any time thereafter to 
issue any such notes. 

13. Every banker claiming under this Act to continue to issue 
bank notes in England or Wales shall, within one month next after 
tlie passing of this Act, give notice in writing to the Commissioners 
of Stamps and Taxes, at their head office in London, of such claim, 
and of the place and name and firm at and under which such banker 
has issued such notes during the twelve weeks next preceding the 
27th day of April last ; and thereupon the said Commissioners shall 
a.scertain if such banker was, on the 6th day of May, 1844, carrying 
on tlie business of a banker, and lawfully issuing his own bank notes 
in England or Wales, and if it shall so appear then the said Commis- 
sioners shall proceed to ascertain the average amount of the hank 
notes of such banker which were in circulation during the said period 
of twelve w'eeks preceding the 27th day of April last, according to 
the returns made by such banker in pursuance of the Act passed in 
the 4th and 5th years of the reign ot Her present Majesty, intituled 
“ An Act to make further Provision relative to the Keturns to be 
made by Banks of the amount of their Notes in Circulation and 
the said Commissioners, or any two of tliem, shall certify under their 
hands to such banker the said average amount, when so ascertained 
as aforesaid ; and it shall be lawful for every such banker to continue 
to issue his own hank notes after the passing of this Act : Provided 
nevertlieless, that such banker shall not at any time have in circula- 
tion upon the average of a period of four weeks, to be ascertained a.s 
hereinafter mentioned, a greater amount of notes than the amount so 
certified. 

14. Provided always, that if it shall he made to appear to the 
Commissioners of Stamps and Taxes that any two or more banks 
have, by written contract or agreement (which contract or agree- 
ment shall be produced to the said Commissioners), become umted 
within the twelve weeks next preceding such 27th day of April as 
aforesaid, it shall be lawful for the said Commissioners to ascertain 
the average amount of the notes of each such bank in the manner 
hereinbefore directed, and to certify the average amount of the notes 
of the two or more banks so united as the amount which the united 
bank shall thereafter be authorised to issue, subject to the regulations 
of this Act. 

15. The Commissioners of Stamps and Taxes shall, at the time of 
certifying to any banker such particulars as they are hereinbefore 
required to certify, also publish a duplicate of their certificate thereof 
in the next succeeding London Gazette in which the same may be con- 
veniently inserted ; and the Gazette in which such publication shall 
be made shall be conclusive evidence in all Courts whatsoever of the 
amount of bank notes which the banker named in such certificate or 
duplicate is by law authorised to issue and to have in circulation as 
aforesaid. 

16. In case it shall be made to appear to the Commissioners of 
Stamps and Taxes, at any time hereafter, that any two or more 
banks, each such bank consisting of not more than six persons, have, 
by written contract or agreement (w’hich contract or aoreement shall 
be produced to the said Commissioners), become unitea subsequently 
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to the passing of this Act, it shall be lawful to the said Commis- 
sioners, upon the application of such united bank, to certify, in 
manner hereinbefore mentioned, the aggregate of the amounts of 
bank notes which such separate banks were previously authorised to 
issue, and so from time to time ; and every such certificate shall be 
published in manner hereinbefore directed ; and from and after such 
publication the amount therein stated shall be and be deemed to be 
the limit of the amount of bank notes which such united bank may 
have in circulation : Provided always, that it shall not be lawful for 
any such united bank to issue bank notes at any time after the 
number of partners therein shall exceed six in the whole. 

17. If the monthly average circulation of bank notes of any 
banker, taken in the manner hereinafter directed, shall at any time 
exceed the amount which such banker is authorised to issue and to 
have in circulation under the provisions of this Act, such hanker 
shall in every such case forfeit a sum equal to the amount by which 
the average monthly circulation, taken as aforesaid, shall have 
exceeded the amount which such banker was authorised to issue and 
to have in circulation as aforesaid. 

18. Every banker in England and Wales who shall issue bank 
notes shall, on some one day in every week (such day to be fixed by 
the Commissioners of Stamps and Taxes), transmit to the said Com- 
missioners an account of the amount of the hank notes of such 
banker in circulation on every day during the week ending on the 
next preceding Saturday, and also an account of the average amount 
of the bank notes of such banker in circulation during the same 
week ; and on completing the first period of four weeks, aud so on 
completing each successive period of four weeks, every such banker 
shall annex to such account the average amount of bank notes of such 
banker in circulation during the said four weeks, and also the amount 
of bank notes which such banker is authorised to issue under the 
provisions of this Act ; and every sucli account shall be verified by 
the signature of such hanker or his chief cashier, or, in the case of a 
company or partnership, by the signature of a managing director or 
partner or chief cashier of such company or partnership, and shall be 
made in the form to this Act annexed marked (B.) ;(a) and so much 
of the said return as states the weekly average amount of the notes 
of such bank shall be publislied by tlie said Commissioners in tlie 
next succeeding London Gazette in which the same may be con- 
veniently inserted ; and if any such banker shall neglect or refuse to 
render any such account in the form and at the time required by this 
Act, or shall at any time render a false* account, such banker shall 
forfeit the sum of lOO^. for every such offence. 

(a) The schedule is as follows ; — 

SCHEDULE (B.). 

Name and title as set forth j 
in the license ^ 

Name of the firm ... 

Insert head office, or prin- 
cipal place of issue 

Q. 


Bank. 

Firm. 

Place. 

2 S 


of bank 
notes which 
each bank 
was autho- 
rised to 
Issue. 


Penalty on 
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issuing in 
excess. 


Issuing 
banks to 
render 
accounts. 
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19. For the purpose of ascertaining the monthly average amount 
of bank notes of each banker in circulation the aggregate of the 
amount of bank notes of each such banker in circulation on every 
day of business during the first complete period of four weeks next 
after the 10th day of October, 1844, such period ending on a 
Saturday, shall be divided by the number of days of business in 
such four weeks, and the average so ascertained shall be deemed to 
be tlie average of bank notes of each such hanker in circulation 
during such period of four weeks, and so in each successive period of 
four weeks, and such average is not to exceed the amount certified 
by the Commissioners of Stamps and Taxes as aforesaid. 

20. All and every the book and books of any banker who shall 
issue bank notes under the provisions of this Act in which shall be 
kept, contained, or entered any account, minute, or memorandum 
of or relating to the bank notes issued or to be issued by such 
banker, or of or relating to the amount of such notes in circulation, 
from time to time, or any account, minute, or memorandum of 
or relating to the bank notes issued or to be issued by such banker, 
or of or relating to the amount of such notes in circulation, from 
time to time, or any account, minute, or memorandum, the sight 
or inspection whereof may tend to secure the rendering of true 
accounts of the average amount of such notes in circulation, as 
directed by tliis Act, or to test the truth of any such account, shall 
be open for the inspection and examination, at all seasonable times, 
of any officer of stamp duties authorised in that behalf by writing, 
signed by the Commissioners of Stamps and Taxes or any two of 
them ; and every such officer shall be at liberty to take copies of or 
extracts from any such book or account as aforesaid ; and if any 
banker or other person keeping any such book or having the custody 
or possession thereof, or power to produce the same, shall, upon 
demand made by' any such officer, showing (if required)his authority 
in that behalf, refuse to produce any such book to such officer for 
his inspection or examination, or to permit him to inspect and 

An Account pursuant to the Act 7 & 8 Viet. c. 32, of the notes of the said 
bank in circulation during the week ending Saturday, the day 

of , 18 . 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 


( 6 ) 

Average of the week ... 

[7h he annexed to this account at the end of each period of four 
iDeehs.'\ 

Amount of notes authorised by law £ 

Average amount in circulation during the fonr ) ^ 
weeks ending as above j 

I, being [the banker, chief cashier, managing director, or partner of 
the bank, as the case may Jf?], do hereby certify that the above is a 

true account of the notes of the said bank in circulation during the week 
above written. 

(Signed) 

Dated the day of , 18 . 
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examine the same, or to take copies thereof or extracts therefrom, 
or of or troin any such account, minute, or memorandum as afore- 
said kept, contained, or entered therein, every such banker or other 
person so offending shall for every such offence forfeit the sum of 
100^. : Provided always, that the said Commissioners shall not 
exercise the powers aforesaid without the consent of the Treasury. 

21. Every banker in England and Wales who is now carrying on ah binkci-s 
or shall hereafter carry on business as such shall on the 1st day of ^ roturn 
January in each year, or within fifteen days thereafter, make a 

return to the Commissioners of Stamps and Taxes at their head the Stamp 
office in London of his name, residence, and occupation, or in the 
case of^ a company or partnership, of the name, residence, and 
occupation of every person composing or being a member of such 
coinpany or partnership, and also the name of the firm under 
which such banker, company, or partnership carry on the business 
of banking, and of every place where such business is carried on ; 
and if any such banker, company, or partnership shall omit or 
refuse to make such return within fifteen days after the said 1st 
day of January, or shall wilfully make other than a true return of 
the persons as herein required, every banker, company, or partner- 
ship so offending shall forfeit and pay the sum of 50f ; and tlie 
said Commissioners of Stamps and Taxes shall on or before the Ist 
day of March in every year publish in some newspaper circulating 
within each town or county respectively a copy of the return so 
made by every banker, company, or partnership carrying on the 
business of bankers within such town or county respectively, as the 
case may be. 

22. Every banker who shall be liable by law to take out a license Bankers to 
from the Commissioners of Stamps and Taxes to authorise the 
issuing of notes or bills shall take out a separate and distinct license fSenS /or 
for every town or place at which he shall, by himself or his agent, 

issue any notes or bills requiring such license to authorise the they^fio 
issuing thereof, any thing in any former Act contained to the notes or 
contrary thereof notwithstanding : Provided ahvay.s, tliat no banker p^iviso in 
who on or before the 6th day of May, 1844, liad taken out four favour uf 
such licenses, which on the said last-mentioned day were respec- bankers 
tively in force, for the issuing of any such notes or bills at more 
than four separate towns or places, shall at any time hereafter be Hcensesin 
required to take out or to have in force at one and the same time 
more than four such licenses to authorise the issuing of such notes 1844 , 
or bills at all or any of the same towns or places specified in such 
licenses in force on the said 6th day of May, 1844, and at which 
towns or places re.spectively such bankers had on or before the said 
last-mentioned day issued such notes or bills in pursuance of sucli 
licenses or any of them respectively. 

23. The said Governor and Company shall pay and allow to the fkimpcnsa- 
several bankers named in the schedule hereto marked (C.),(a) so 


(a) SCHEDULE (C.). 

Banks which have ceased to issue their own bank notes under certain 

agreements with the Bank of England. 


Bank of Liverpool. 
J. Bamed & Co. 


Biddulph, Brothers & Co. 
Birmingham Banking Co. 

2 s 2 


Q. 
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louR as such bankers shall be willing to receive the same, a com- 
position at and after the rate of IL per centum per annum on the 
average amount of the Bank of England notes issued by such 
bankers respectively and actually remaining in circulation, to be 
ascertained as follows ; (that is to say,) on some day in the month 
of April, 1845, to be determined by the said Governor and Company, 
an account shall be taken of the Bank of England notes delivered to 
such bankers respectively by the said Governor and Company 
within three months next preceding, and of such of the said Bank 
of England notes as shall have been returned to the Bank of Eng- 
land, and the balance shall be deemed to be the amount of the 
Bank of England notes issued by such bankers respectively and 
kept in circulation ; and a similar account shall be taken at 
intervals of three calendar months ; and the average of the balances 
ascertained on taking four such accounts shall be deemed to be the 
average amount of Bank of England notes issued by such bankers 
respectively and kept in circulation during the year 1845 ; and 
on whicli amount such bankers are respectively to receive the afore- 
said composition of one per centum for the year 1845 j and similar 
accounts shall be taken in each succeeding year ; but in each year 
such accounts shall be taken in different months from those in 
which the accounts of the last preceding year were taken, and on 
different days of the month, such months and days to be determined 
by the said Governor and Company ; and the amount of the com- 
position payable as aforesaid shall be paid by the said Governor and 
Company out of their own funds ; and in case any difference shall 
arise between any of such bankers and the Bank of England in 
respect of the composition payable as aforesaid, the same shall be 
determined by the Chancellor of the Exchequer for the time being, 


Birmingham Town and District 
Bank. 

Birmingham and Midland Banking 
Co. 

Burgess & Son. 

Coopers k Burton. 

Cuncliffes, Brooks & Co. 

Dean, Littlehales k Deane. 

Dendy, Comper k Co. 

Devon and Cornwall Banking Co. 
Grants k Gillman. 

Hampshire Banking Co. 

James W. R. Hall. 

J. M. Head k Co. 

Henty, Uppcrton k Olliver, 

Thomas Kinnersly k Sons. 

R. J. Lambton & Co. 

Liverpool Commercial Banking 
Co. 

Liverpool Union Bank. 

Liverpool Borough Bank. 
Manchester and Liverpool District 
Banking Co. 

Manchester and Salford Banking 
Co. 


Monmouth and Glamorgan Banking 
Co. 

Moss k Co. 

Mangles, Brothers. 

Newcastle Commercial Banking Co. 
Newcastle-on-Tyne Joint Stock 
Banking Co. 

North of England Joint Stock 
Banking Co. 

Northumberland and Durham Dis- 
trict Bank. 

Portsmouth and South Hants Bank 
Co. 

T. k R. Raikes k Co. 

Robinson and Brodhurst. 

Sheffield Union Bank. 

John Stoveld. 

Sunderland Joint Stock Banking 
Co. 

Tugwell k Co. 

Union Bank of Manchester. 

Vivian, Kitson k Co. 

Watts, Whiteway k Co. 

J.kJ.C. Wright & Co. 

Webb, Holbrook k Spencer. 
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or by some person to be named by bim, and the decision of the 
Chancellor of the Exchequer, or his nominee, shall be final and 
conclusive : Provided always, that it shall be lawful lor any banker 
named in the schedule hereto annexed marked (C.)(a)to discontinue 
the receipt of such composition as aforesaid, but no such banker 
shall by such discontinuance as aforesaid thereby acquire any right 
or title to issue bank notes. 

24. It shall be lawful for the said Governor and Company to 
agree with every banker who, under the provisions of this Act, shall 
be entitled to issue bank notes, to allow to such banker a com- 
position at the rate of one per centum per annum on the amount of 
Bank of England notes which shall be issued and kept in circulation 
by such banker, as a consideration for his relinquishment of the 
privilege of issuing his own bank notes ; and all the provisions 
herein contained for ascertaining and determining the amount of 
composition p.ayable to the several bankers named in the schedule 
hereto marked (C.),(a) shall apply to all such other bankers with 
whom the said Governor and Company are hereby authorised to 
agree as aforesaid ; provided that the amount of composition payable 
to such bankers as last aforesaid shall in every case in wiiich an 
increase of securities in the Issue Departnient shall have been 
authorised by any Order in Council be deducted out of the amount 
payable by the said Governor and Company to tlie public under the 
provisions herein contained : Provided always, that the total sum 
payable to any banker, under the provisions herein contained, bv 
way of composition as aforesaid, in any one year, shall not exceed, 
in case of the bankets mentioned in the schedule hereto marked 
(C.),(a) one per centum on the several sums set against the names 
of such bankers respectively in the list and statement delivered to 
the Commissioners of Stamps as aforesaid, and in the case of other 
bankers shall not exceed one per centum on the amount of bank 
notes which such bankers respectively would otherwise be entitled 
to issue under the provisions herein contained. 

25 All the comimitions payable to the several bankers mentioned 
in the schedule hereto marked {G.^a) and such other bankers shall 
aqree with the said Governor and Company to discontmue the ^6•Slw 
of their ovm hank notes as aforesaid, shall, if not previously determined 
by the act of such banker as hereinbefore provided, cease ami determine on 
the 1st day of Awjust, 1856, or on any earlier day on which Parliament 
may prohibit the issue of bank note8.{b) 

26 It shall be lawful for any society or company or any persons 
in partnership, though exceeding six in number, carrying on the 
business of banking in London, or within 65 miles thereof, to draw, 
accept, or indorse biUs of exchange, not being payable to bearer on 
demand, any thing in the hereinbefore recited Act passed m the 
4th year of the reign of His said Majesty King William the Fourth, 
or in any other Act, to the contrary notwithstanding. 

(a) See note (a), p. 627. wt. • i.. . j 

(&) By 19 Viet, c. 20, s. 25, was repealed, and the nght to compound 
continued. 
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Intorpreta- 
tion clause. 


27. The Bank of England shall have and enjoy such exclusive 
privilege of bankiog as is given by this Act, upon such terms and 
conditions, and subject to the termination thereof at such time and 
in such manner as is by this Act provided and specified ; and all 
ani every the 2 >owers and authorities, franchises, privileges and 
advantages, given or recognised by the said recited Act passed in the 
4th year of the reign of His Majesty King WUliam the Fourth, as 
belonging to or enjoyed by the Bank of England, or by any subse- 
quent Act or Acts of Parliament, shall be and the same are hereby 
declared to be in full force, and continued by this Act, except so far 
as the same are altered by this Act ; subject nevertheless to redemp- 
tion upon the terms aud conditions following ; (that is to say,) at ‘ 
any time upon twelve months’ notice, and upon repayment by 
Pariianieiit lo the said Governor and Company or their successors of 
the sum of 11,016,100/., being the debt now due from the public to 
the said Governor and Company, without any deduction, discount, or 
abatement whatsoever, and upon payment to the said Governor and 
Comijauy and their successors of all arrears of the sum of 100,000i. 
per annum, in the last-mentioned Act mentioned, together with the 
interest or annuities payable upon the said debt or in respect 
Iheruof, and also upon repayment of all the principal and interest 
whicli shall be owing unto the said Governor and Company and, their 
successors upon all such tallies, Exchequer orders, Exchequer bills or 
Ijurliamentary funds which the said Governor and Company or their 
successors shall liave remaining in their hands or to be entitled to at 
the time of sucli notice to be given as last aforesaid, then and in 
such case, and not till then, the said exclusive privileges of banking 
giaiited by this Act shall cease and determine at the expiration of 
^ich notke ot twelve months ; and any vote or resolution of the 
House ot Commons, signified under the hand of the Speaker of the 
^ul House in writing, and delivered at the public office of the said 
Governor and Company, shall be deemed and adjudged to be a 
sufficient notice. 

28. In this Act tlie term “ Bank of England notes ” shall extend 
and apply to tlie promissory notes of the Bank of England payable to 
bearer on demand ; and the term “ banker ” shall extend and apply 
to all corporations, societies, partnerships, and persons, and every 
individual person carrying on the business of banking, whether by 
the issue of bank notes or otherwise, except only the Bank of England ; 
and the word “ person ” used in this Act shall include corporations ; 
and the singular number in this Act shall include wie plural 
numbp, and the plural number the singular, except where there is 
anything in the context repugnant to such construction ; and the 
m^culine gender in this Act shall include the feminine, except 
where there is anything in the context repugnant to such 
construction. 
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EXISTING BANKING COMPANIES TO HAVE THE POWER 
OF SUING AND BEING SUED BY THEIR PUBLIC 

OFFICER. 

(7 & 8 ViCT. Cap. 113.) 

An Act to regulate Joint Stock Banics in England. 

47 Every company of more tlian six persons established on the 
6Lh day of May, 1844, for the purpo.se of carrying on the trade or 
business of bankers within the distance of sixty-five miles from. 
London, and not within the provisions of tlie Act passed m the 
session holden in the 7tli and 8th years of the reign ot Her present 
Majesty, chapter 113, shall have the same powers and privileges ot 
suing and being sued in the name of any one of the public officers 
of such copartnership as the nominal plaintifi, petitioner, or delen- 
ant on behalf of such copartnership ; and all judgments, decrees, 
and orders made and obtained in any such suit may be cniorced m 
like manner as is provided with respect to such companies carrying 
on the said trade or business at any place in England exceeding the 
distance of sixty-five miles from London, under the provisions ot an 
Act passed in the 7th year of the reign ot Geo. 4, c. 46, intituled 
“ An Act for the better regulating copartnerships of certain bankers 
in England, and for amending so much of an Act ot the 39 « 4o 
Geo. 3? intituled ‘An Act for establishing an imreement with the 
Governor and Company of the Bank of England for advancing the 
sum of three millions towards the supply for the service of the year 
1800,’ as relates to tlie same,” provided that such first-nientmnea 
company shall make out and deliver from time to time to the Com- 
missioners of Stamps and Taxes the several accounts or returns 
reouired by the last-mentioned Act, and all the provisions of the 
last-recited Act as to such accounts or returns sliall be Uaken to 
apply to the accounts or returns so made out or delivered by such 
fiist-mentioned companies as if they had been originally included 
in the provisions of the last-recitcd Act. [As re-enacted by the 
Companies Act, 1862, s. 205.] 


RECOVERY AND APPLICATION OF PENALTIES UNDER 

7 & 8 VICT. CAP. 32. 


(8 & 9 ViCT. Cap. 76.) 


An Act . . . to amend . . 
Parliament for regulating the 


. an Act of the last Session 
Issue of Bank Notes in England. 

[4th August, 1846.] 



5 All pecuniary penalties imposed by or incun-ed under the said 
last-recited Act may be sued or prosecuted for and recovered, for the 
use of Her Majesty, in the name of Her Majesty s Attorney-General 
or Solicitor-General, or of any person authorised to sue or prosecute 
for the same, by writing under the hands of the Commissioners of 
Stamps and Taxes, or in the name of any officer of stamp duties, by 
action or information, in such and the same manner a& any penalties 
imposed by any of the laws now in force relating to the duties under 


Existing 
banking 
comiianlCA 
to have the 
powers of 
suing and 
being sued. 


Provision 
for recovery 
and applica- 
tion of 
penalties 
under 7 St. S 
Viet. c. 32. 



632 


APPENDIX OF STATUTES. 


Drafts on 
bankers 
payable to 
order on 
deaiainl 
suftlcleiit 
authority 
for pay- 
ment, with- 
out proof of 
Indorse- 
ment. 


Section 25 of 
the said Act 
repesiled. 
Composi- 
tions 

continued. 


the niauagement of the said Commissioners ; and it shall be lawful 
in all cases for the said Commissioners, either before or after any pro- 
ceedings commenced for recovery of any such penalty, to mitigate 
or compound any such penalty as they shall think lit, and to stay 
any such proceedings after the same shall have been commenced, 
and whether judgment may have been obtained for such penalty or 
not, on payment of part only of any such penalty, with or without 
costs, or on payment only of the costs incurred in such proceedings, or 
of any part thereof, or on such other terms as such Commissioners shall 
judge reasonable: provided always, that all pecuniary penalties 
imposed by or incurred under the said last-recited Act, by whom or 
in whose name soever the same shall be sued or prosecuted for or 
recovered, shall go and be applied to the use of Her Majesty, and 
shall be deemed to be and shall be accounted for as part of Her 
Majesty’s revenue arising from stamp duties, anything in any Act 
containe<l, or any law or usage to the contrary, in anywise notwith- 
standing: provided always, that it shall be lawful for the said 
Commissioners, at their discretion, to give all or any part of such 
penalties as rewards to any pison or persons who shall have detected 
tlie offenders, or given information, which may have led to their 
prosecution and conviction. 


DRAFTS ON BANKERS PAYABLE TO ORDER ON 

DEMAND. 

(16 & 17 ViCT. Cap. 59.) 

An Act .. . to amend the Laws relating to Stamp Duties^ . . . 

[4th August, 1853.] 

19 . . - . Any draft or order drawn npon a banker for a sum 
ot money payable to order on demand which shall, when presented 
for payment, purport to be indorsed by the person to whom the same 
shall be drawn payable, shall be a sufficient authority to such banker 
to pay the amount of such draft or order to the bearer thereof ; and 
it Miall not be incumbent on such banker to prove that such indorse- 
ment, or any subsequent indorsement, was made by or under the 
direction or authority of the person to whom the sai^ draft or order 
was or is made payable either by the drawer or any indorser thereof. 


COMPOSITION STILL PAYABLE ON DISCONTINUANCE 

OF BANK NOTE ISSUES. 

(19 ViCT. Cap. 20.) 

An Act to continue certain Gompositwis payable to Bankers who have 
ceased to issue Bank Notes, [5th June, 1856.] 

1' Section 25 of the Act 7 & 8 Viet. c. 32, shall be repealed.(rt) 

2 . the compositions payable under the said Act, as amended 
by this Act, to bankers who have discontinued, or who shall agree 

(a) This section repealed by 38 & 39 Viet, c. 61, s. 1. 
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with the said Governor and Company to discontinue, the issue of 
their own bank notes, shall, if not previously determined by the act 
of sucli bankers as by the said Act provided, and unless Parliament 
shall otherwise provide, continue in force and be payable until 
Parliament shall prohibit the issue of bank notes as defined by 
section 28 of the said recited Act, or until the exclusive privileges 
of the said Governor and Company mentioned in section 27 of the 
said Act shall be determined in pursuance of such section, or other- 
wise be determined or altered by authority of Parliament. 


ELECTION OF DIRECTORS OF JOINT STOCK BANKS. 

(19 & 20 ViCT. Cap. 100.) 

An Act to amend the Law with respect to the Election of Directors of 
Joint Stock Banks in England. [29th July, 1856.] 

2. In every banking company already est<ablished under the 
provisions of the .said recited Act, and whose deed of partnersliip or 
settlement contains a provision in accordance with the enactment 
hereinbefore repealed, the directors retiring at any general meeting 
shall and may, if duly qualified in other respects, be immediately 
eligible for re-election, anything in the deed of partnership of such 
company contained to the contrary notwithstanding. 


BANKING COPARTNERSHIP NOT TO EXCEED TEN 

PERSONS. 

(20 & 21 ViCT. Cap. 49.) 

An Act to amend the Law relating to Banking Companies. 

12. . . . Notwith-standing anything contained in an Act 
pa.ssed in the session holJen in the 7tli and 8ih yeans of the reign 
of Her present Majesty, chapter 11.3, and intituled “An Act to 
regulate joint stock banks in England,” or in any other Act, it shall 
be lawful for any number of persons, not exceeding ten, to carry 
on in partnership the business of banking, in the same manner and 
upon the same conditions in all respects as any company of not more 
than six persons could before the passing of tins Act have carried on 
such business. [As re-enacted by the Companies Act, 1862, s. 205.] 


FORM OF LICENCES TO JOINT STOCK BANKS. 


(24 & 25 ViCT. Cap. 91.) 


An Act to amend the Laws relating to the Inland Revenue. 


[6th August, 1861.] 

35. Whereas tlie licenses and certificate.s granted to bankers, and 
persons acting as bankers, in Great Britain and Ireland respectively, 
by or under the authority of the Commissionen? of Inland Revenue, 
are required by law to specify, among other things, the names and 
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places of abode of all persons composing the respective companies or 
partnerships to whom they are granted : be it enacted, that in any 
case where a company or copartnership of bankers consists of more 
than six persons, it shall be sufficient to specify in any such license 
or certificate the names and places of abode of any six or more of such 
persons who may be presented to the Commissioners or their officer, 
or wliom they or he may select for the purpose, and to grant the 
license or certificate to them as and for the whole of the company 
or copartnership, or otherwise to specify only the name or style of 
the company or copartnership, and to grant the license or certificate 
to such company or copartnership in and by the said name or style 
as the Ooinniissioners or their officer shall think fit ; and every such 
license and certificate respectively shall be as good, valid, and 
available as if the names and places of abode of all the members of 
the com)>anv or copartnership had been specified therein, and the 
license had been granted to them, anything in any Act of Parliament 
to the contrary notwithstanding ; but this shall not in any way 
alter or atlect the provisions of any Act of Parliament whereby any 
banking company or copartnership is required to make any account 
or return of the names and places of abode of all the members or 
partners of , such company or copartnership, and any other particulars 
relating thereto. 


THE COMPANIES ACT, 1862, SO FAR AS APPLICABLE 

TO BANKS. 

(26 & 26 VicT. Cap. 89.) 

An Ad for the Incor 2 )orationy Regulation, and Winding-up of Trading 
Companies and other Associations. [ 7th August, 1862.] 

1. This Act may be cited for all purposes as “ The Companies 
Act, 1862.” 

4. No company, ‘association, or partnership consisting of more 
than 10 persons shall be formed, after the commencement of this 
Act, for the purpose of carrying on the business of banking, unless 
it is registered as a company under this Act, or is formed in 
pursuance of some other Act of Parliament, or of letters patent. . . . 

44. Every limited banking company .... shall, before it 
commences business, and also on the first Monday in February and 
the first Monday in August in every year during which it carries on 
business, make a statement in the Form marked (D.) in the First 
Schedule hereto, (a) or as near thereto as circumstances uill admit, 
and a copy of such statement shall be put up in a conspicuous place 

(a) Form (D.) is as follows 

The capital of the company is divided into shares of 

each. 

The number of shares issued is 

Calls to the amount of pounds per share have been made, under 

which the sum of pounds has been received. 
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in the registered office of the company, and in every branch office or 
place where the business of the company is carried on ; and if 
default is made in compliance with the provisions of this section, 
the company shall be liable to a penalty not exceeding bl. for every 
day during which such default continues, and every director and 
manager of the company who shall knowingly and wilfully authorise 
or permit such default shall incur the like penalty. Every member, 
ana every creditor of the company shall be entitled to a copy of the 
above-mentioned statement on payment of a sum not exceeding 6d. 

205. So much of the said Acts(a) as is set forth in the second part 
of the said Third Schedule shall continue in force. 


BANKING COPARTNERSHIP SUING AND SUED BY 

PUBLIC OFFICER. 

(27 & 28 VicT. Cap. 32.) 

An Act to enable certain Banking Copartnerships which shall discontinue 
the issue of their own Bank Notes to sue and he swd hij their Public 
Officer. [30th June, 1864.] 

1. Every banking' copartnership registei-cd and carrying on business 
under the first recited Act, and entitled to issue their own bank 
notes under the secondly recited Act, which shall discontinue the 
issue of such bank notes,' and shall afterw'ards commence and carry 
on the trade or business of bankers in London, or within 65 miles from 
London, in such manner as they will then by law be authorised to 
do, shall have the same powers and privileges of suing and being sued 
in the name of one of their public officers of such copartnership, as 
the nominal plaintiff, petitioner, or defendant, on behalf of such 
copartnership : and alt judgments, decrees, and orders made and 
obtained in any such suit may be enforced in like manner as is 
provided by the first recited Act with respect to copartnerships 
carrying on business under the provisions of that Act : Provided 
that nothing in this Act contained shall empower any copartnership 
to carry on the trade or business of bankers in London, or vvithin 
65 miles therefrom, in any case where by the existing law they arc 
not authorised so to do. 

The liabilities of the company on the first day of January (or July) were— 
Debts owing to sundry persons by the company : — 

On judgment, £ 

On specialty, £ 

On notes or bills, £ 

Ou simple contracts, £ 

On estimated liabilities, £ 

The assets of the company on that day were : — 

Government securities [statbig them], £ 

Bills of exchange and promissory notes, £ 

Cash at the bankers, £ 

Other securities, £ 

(a) 7 & 8 Viet. c. 113, s. 47, ante, p. 631 ; and 20 & 21 Viet. c. 49, ante, 
p, 633, 
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SALE AND PURCHASE OF SHARES IN JOINT STOCK 

BANKING COMPANIES. 

(30 ViCT. Cap. 29.) 

An Act to amend the Law in respect of the Sale and Purchase of 
Shares in Joint Stock Banking Companies. [17th June, 1867.] 

1. All contract^?, agreements, and tokens of sale and purchase 
which shall be made or entered into for the sale or transfer, or pur- 
porting to be for the sale or transfer, of any share or shares, or of 
any stock or other interest, in any joint stock banking company in 
the United Kingdom of Great Britain and Ireland constituted under 
or regulated by the provisions of any Act of Parliament, Royal 
charter, or letters patent, issuing shares or stock tiansferable by any 
deed or written instrument, shall be null and void to all intents and 
purposes whatsoever, unle.<s such contract, agreement, or other token 
sliall set forth and designate in WTiting such shares, stock, or interest 
by the respective numbers by which the same are distinguished at 
the making of such contract, agreement, or token on the register or 
books of such banking company as aforesaid, or where there is no 
such register of shares or stock by distinguishing numbers, then, 
unless such contract, agreement, or other token snail set forth the 
person or persons in whose name or names such shares, stock, or 
interest shall at the time of making such contract stand as the regis- 
tered proprietor thereof in the books of such banking company ; 
and every person, whether principal, broker, or agent, who shall 
wilfully insert in any such contract, ^cement, or other token any 
false entry of such numbers, or any name or names other than that 
of the person or persons in whose name such shares, stock, or interest 
shall stand as aforesaid, shall be guilty of a misdemeanor, and be 
punished accordingly, and, if in Scotland, shall be guilty of an 
offence punishable by fine or imprisonment. 

2. Joint stock banking companies shall be bound to show their 
list of shareholders to any registered shareholder during business 
hours, I'rora ten of the clock to four of the clock. 

3. This Act shall not extend to shares or stock in the Bank of 
England or the Bank of Ireland. 


34 vicT. c. 17. 

BANK HOLIDAYS. 
(34 ViCT. Cap. 17.) 


Advocal e 

Jftmmu & Kishmlf 
Srtn»g»r. 


An Act to make provision for Bank Holidays, and respecting obliga- 
tions to make pa^jments and do other acts on $iu-h Bank Holidays. 

[25th May, 1871.] 

1 . The several days in the Schedule to this Act mentioued(rt) 
(and which days are in this Act hereinafter referred to as bank 
holidays) shall be kept as close holidays in all banks in England and 
Ireland and Scotland respectively, and all bills of excliange and 
promissory notes which are due ainl payable on any such bank holi- 
day shall be payable, and in case of non-payment may be noted and 
protested, on the next following day, and not on such bank holiday ; 
and any such noting or protest shall be as valid as if made on the 
day on which the bill or note was made due and payable ; and for 
all the purposes of this Act the day ne.vt following a bank holiday 
shall mean the next following day on which a bill of exchange may 
be lawfully noted or protested. 

2 . When the day on which any notice of dishonour of an unpaid 
hill of exchange or promissory note should be given, or when the 
day on which a bill of exchange or promissory note should be pre- 
sented or received for acceptance, or accepted or forwarded to any 
referee or referees, is a bank holiday, such notice of dishonour shall 
be given and such bill of exchange or proini.^.'^ory note shall be pre- 
sented or forwarded on the day next following such bank holiday. 

3. No person shall l>e compellable to make any payment or to do 
any act upon such bank holidays which he would not be compellalde 
to do or make on Christmas Day or Good Friday ; and tlie obligation 
to make such payment and do .such act shall apply to the day follow- 
ing such bank holiday ; and the making of such payment and doing 
such act on such following day shall be equivalent to payment of the 
money or performance of the act on the holiday. 

4 . It shall be lawful for Her Majesty, from time to time, as to 
Her Majesty may seem fit, by proclamathm, in the manner in which 
solemn fasts or days of public thanksgiving may be appointed, to 
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(a) SCHEDULE. 

Bank Holidays in England and Ireland. 

Easter Monday. 

The Monday in Whitson week. 

The first Monday in August. 

The 26th day of December, if a week day. 

Bank Holidays in Scotland. 

New Year’s Day. 

Christmas Day. 

If either of the above days falls on a Sunday the next following 
Monday shall be a Bank Holiday. 

Good Friday. 

The first Monday of May. 

The first Monday of August. 
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Short title. 


appoint a special day to be observed as a bant holiday, either 
throughout the United Kingdom or in any part thereof, or in any 
county, city, borough, or district therein, and any day so appoint^ 
shall be kept as a close holiday in all banks \nthin the locality 
mentioned in such proclamation, and shall, as regards bills of exchanc^ 
and promissory notes payable in such locality, be deemed to be*a 
bank holiday for all the purposes of this Act. 

5. It shall be lawful for Her Majesty in like manner, from time 
to time, when it is made to appear to Her Majesty in Council in any 
special case that in any year it is inexpedient that a day by this Act 
appointed for a bank holiday .should be a bank holiday, to declare 
that such clay shall not in such year be a bank holiday, and to 
appoint such other day as to Her Ma.jesty in Council may seem tit to 
be a bank holiday instead of such day, and thereupon the day so 
appointed shall in such year be substituted for the day so appointed 
by this Act.(a) 

7. This Act may be cited for all purposes as “The Bank 
Holidays Act, 1871.” 


TREASURY AND EXCHEQUER BILLS. 

(40 ViCT. Cap. 2.) 

An Act to provide for the preparation, issue, and payment of Treasury 
Bills and make further provision respecting Exchequer Bills. 

[16th March, 1877.] 

Short titles. 1. . . . The Exchequer Bills and Bonds Act, 1866, and this 
Act may be cited together as the Excheciuer and Treasury Bills Acts, 
1866 and 1877. 

Definitions. 2. In this Act, — 

The expression “Comptroller and Auditor-General of the receipt 
and issue of Her Majesty’s Exchequer” includes, in case of the 
illness or absence of the comptroller, the assistant comptroller and 
auditor. 

The expression “financial year ” means the twelve months begin- 
ning on the first day of April and ending on the following thirty- 
first day of March. 

The expression “ prescribed ” means prescribed by regulations 
made under this Act. 

Raising of 3. Where the Treasury have authority under any Act of Parlia- 
S°ue (passed either before or after the passing of this Actl to raise 

Treasury money by the issue of Exchequer bills or of Treasury iDills, the 

bills. Treasury may, if they think fit, raise such money or any part 

thereof by the issue of bills under this Act. 

(a) The exercise of the powers conferred by sections 4 and 6 will 
render unnecessary the passing of a special Act of Parliament, as in the 
case of the public funeral of the Duke of Wellington (16 & 17 Viet. c. 1), 
and on the occasion of the entry of the Princess Alexandrina of Denmark 
into London (26 & 27 Viet, c, 2). 
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_ 4. A bill under this Act (referred to in this Act as a Treasury 
bill) shall be a bill in the prescribed form, for the payment of the 
principal sum named therein in the manner and at the date therein 
mentioned, so that tlie date be not more than twelve months from 
the date of the bill. 

Interest shall be payable in respect of a Treasury bill at such rate 
and in such manner as the Treasury direct. 

5. All money raised by the issue of any Treasury bill shall be 
paid into the Exchequer. 

The principal money of and interest on any Treasury bill shall 
be charged on and payable out of the constjlidated 1‘uiul of the 
United ICingdom, or the growing produce thereof, at the time and in 
the manner prescribed. 

6. Where in any financial year any Exchequer bills or Treasury 
bills are or are about to he paid off, the Treasury may, during that 
financial year, for the purpose of paying off, or of replacing the 
amount expended (otherwise than out of the irew sinking fund) in 
paying off the principal money of such bills, or of any of them, 
raise a sum Tiot exceeding the amount of such princi|>al money by 
the issue of Treasury bills or of Exchequer hills, or partly of 
Treasury bills and partly of Exchequer bills, according as they 
think most beneficial for the public service. 

Where in any financial year any Exchequer bills are paid in for 
duties the Treasury may during that financial year for the purpose 
of replacing the principal money of such bills, or any of them, raise 
a sum not exceeding the amount of such principal monuy by the 
issue of Treasury hills or of Exchec[uer bills, or partly of Treasury 
bills and partly of Exchequer bills, according as they think most 
beneficial tor the public service. 

This .section shall apply in the case of Exchequer bills issued 
before as well as of those issued after the passing of this Act. 

7. Sections three and five of the Sinking Fund Act, 1875, which 
relate to the application of the old and new sinking funds, shall 
apply to Treasury bills in like manner as if they were E.vchequer 
bills. 

8. With respect to the issue of Treasury bills the following 
provisions shall have effect : 

(1.) Treasury bills shall be issued by the Bank of England under 
the authority of a warrant from the Treasury, countersigned 
by the Comptroller and Auditor-General of the receipt and 
issue of Her Majesty’s Exchequer ; 

(2.) Each Treasury bill shall be for the amount directed by the 
Treasury ; 

(3.) Each Treasury hill shall he signed hy the said Comptroller and 
Auditor-General in his own na7ne.{h) 

(h) Repealed by 62 Viet. c. 6. By section 5 of that Act, Exchequer 
bills, bonds, and Treasary bills shall bear the name of one of the Secre- 
taries to the Treasury, anti such name may Ikj impressed or affixed by 
machinery. 
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9. The Treasury may from time to time make, and when made 
rescind, alter, and add to, regulations for carrying into effect this 
Act, and in particular — 

(1.) For regulating (subject to the provisions of this Act) the 
preparation, form, mode of issue, mode of payment, and 
cancellation of Treasury bills ; 

(2.) For regulating the issue of a new bill in lieu of one 
defaced, lost, or destroyed ; and 

(3.) For preventing, by the use of counterfoils or of a special 
de.scription of paper or otherwise, fraud in relation to 
Treasury bills ; and 

(4.) For the proper discharge to be given upon the payment of a 
Treasury bill. 

Every regulation under this Act shall be laid before both Houses 
of Parliament within one month after it is made, if Parliament be 
then sitting, or if not, within one month after the then next meeting 
of Parliament. 

Every regulation purporting to he made in pursuance of this 
section shall be deemed to be within the powers of this Act, and 
shall have effect as if it were enacted in this Act. 

10. Sections eight, nine, ten, and eleven of the Act of the twenty- 
fourth and twenty-fifth years of the reign of Her present Majesty, 
chapter ninety-eight, intituled “ An Act to consolidate and amend 
the statute law of England and Ireland relating to indictable 
offences by forgery” (which sections relate to the forgery of and 
other frauds relating to Exchequer bills), shall apply to Treasury 
bills, and shall have effect as if “Exchequer bill” in those sections 
included “ Treasury bill.” 

12. Wliere any Act passed before the passing of this Act autho- 
rises the raising of money by Exchequer bills, and the interest on 
such Exchequer bills is in pursuance of the directions of that Act, or 
of the Sinking Fund Act, 1875, payable out of the permanent 
annual charge for the National Debt, the interest on Treasury bills 
issued to raise the said money shall be paid out of the permanent 
annual charge. 

13. The Bank of England may lend to Her Majesty, upon the 
credit of Treasury bills, any sum or sums not exceeding in the whole 
the piincipal sums named in such bills. 


COLONIAL STOCK. 

(40 & 41 ViCT. Cap. 59.) 

An Act to amend the Law with respect to the Transfer of Stock forming 
part of the Public Debt of any Golonyi and the Stamp Duty on 
such Transfer. [14th August, 1877.] 

7. The registrar, if so authorised by the government of a colony 
issuing stock to which this Act applies, shall, on application and 
payment of the fees and stamp duty, if any, ch^ge^le_ in i^pect 
of the certificate, grant to a stockholder a certificate (in this Act 
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called a stock certificate to bearer) -whicb shall entitle the bearer to 
the stock therein described, and shall be transferable by delivery. 

There shall be attached to such certificate coupons entitling the 
bearer of or person named in the coupons to the dividends on the 
stock for a limited period. 

Any stock in respect of which a stock certificate to bearer has 
been so issued shall, so long as such certificate is outstanding, cease 
to be dealt with through the medium of the register. 

A coupon so issued shall be deemed to be a cheque on a banker 
within the meaning of any law or enactment for the lime being in 
force relating to cheques other than any enactment relating to stamp 
duties. 

8. Where a composition has not been paid in respect of the stamp 
duty chargeable on the transfer of any stock to which this Act 
applies, a stock certificate to bearer issued in respect of that stock 
shall be charged with a stamp duty of two shillings and sixpence 
for every full sum of one hundred pounds, and also for every 
fraction less than one hundred pounds, or over and above one 
hundred pounds or a multiple of one hundred pounds, of the nominal 
amount of stock described in such certificate. 

9. On the expiration of the period for which the coupons attached 
to a stock certincatc to bearer have been issued under this Act, the 
certificate may be exchanged for another certificate with coupons for 
a further period : Provided, that the certificate issued in exchange, 
if the stamp duty has not been compounded, shall be duly stamped, 
but in such case the Commissioners of Inland Revenue shall, on 
production to them of both certificates duly stamped, and subject to 
such regulations as they may from time to time make, grant allow- 
ance for the stamp on the former certificate. 

10. On delivery to the registrar of a stock certificate to bearer 
issued under this Act, and of all unpaid coupons belonging thereto, 
the registrar shall enter the bearer in the register as proprietor of 
the stock described in the certificate, and thereupon that stock shall 
become transferable and the dividends thereon payable as it no stock 
certificate to bearer had been issued in respect of tliat stock. 

11. If the bearer of a stock certificate to bearer issued under this 
Act insert therein the name, address, and quality of some person, 
such certificate shall cease to be transferable, and the person so 
named, or some person deriving title from him by devolution in law, 
shall alone be recognized by the registrar as entitled to tlie stock 
described in the certificate, and shall be entitled to be entered in 
the register as proprietor of that stock in like manner as if he were 
the bearer of a stock certificate to bearer, but if deriving his title by 
devolution in law he shall produce such evidence of his title as the 
registrar may reasonably require. 

13 If any stock certificate to bearer issued under this Act is lost, 
mislid, or destroyed, the registrar shall, on such indemnity being 
given as he may rea.sonably require, and on payment of the expense 
of the issue, issue a fresh stock certificate to bearer in the place of 
the certificate so lost, mislaid, or destroyed. 
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14. Stock described in a stock certificate to bearer issued under this 
Act .shall, save as relates to the mode of transfer and payment of 
dividends, be subject to the same incidents in all respects as if it had 
continued to be transferable in the register. 

21. For the piuposes of the Act of the session of the twenty- 
fourth and twenty-fifth years of the reign of Her present Majesty, 
chapter ninety-ei'jht, intituled “An Act to consolidate and amend 
the statute law of England relating to indictable offences by forgery,” 
colonial stock to which this Act applies shall he deemed to he capital 
stock of a body corporate. 

The Forgery Act, 1870, shall apply to a stock certificate and a 
coupon issued in pursuance of this Act, and to colonial stock to 
which this Act applies, in like manner as if the same were a stock 
certificate, coupon, or stock mentioned in that Act. 

22. Colonial stock to which this Act applies shall he personal 
estate, and shall not be liable to any foreign attachment by the custom 
of London or otherwise. 


BILLS OF SALE ACT, 1878. 

(41 & 42 ViCT. Cap. 31.) 

An Act to consolidate and amend the Law for preventing Frauds upon 
Creditors by secret Bills of Sale of Personal Chattels. 

[22nd July, 1878.] 

1. This Act may be cited for all purposes as the Bills of Sale Act, 
1878. 

2. Tlie first day of January, one thousand eight hundred and 
seventy-nine,isin this Act referred to as the commencement of thisAct. 

3. This Act shall apply to every bill of sale executed on or after 
the first day of January, one thousand eight hundred and seventy- 
nine (whether the same be absolute, or subject or not subject to any 
trust), whereby the holder or grantee has power, either with or with- 
out notice, and either immediately or at any future time, to seize or 
take possession of any personal chattels comprised in or made subject 
to such bill of sale. 

4. In this Act the following words and expressions shall have the 
meanings in this section assigned to them respectively, unless there 
be something in the subject or context repugnant to such construc- 
tion ; (that is to say,) 

The expression “ bill of sale ” shall include bills of sale, assign* 
mente, transfers, declarations of trust without transfer, inven- 
tories of goods with receipt thereto attached, or receipts for 
purchase moneys of goods, and other assurances of personal 
chattels, and also powers of attorney, authorities, or licenses to 
take possession of personal chattels as security for any debt, and 
also any agreement, whether intended or not to be follow^ by 
the execution of any other instrument, by which a right in equity 
to any personal chattels, or to any charge or security thereon, 
shall be conferred, but shall not include the following docn- 
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ments ; that 13 to say, assignments for the benefit of the creditors 
of the person making or giving the same, marriage settlements, 
transfers, or assignments of any ship or vessel, or any sliare 
thereof, transfers of goods in the ordinary course of business of 
any trade or calling, bills of sale of goods in foreign parts or at 
sea, bills of lading, India warrants, warehouse keepers’ certifi- 
cates, warrants or orders for the delivery of goods, or any other 
documents used in the ordinary course of business as proof of the 
possession or control of goods, or authorising or purporting to 
authorise, either by indorsement or by delivery, the possessor of 
such document to transfer or receive goo<ls thereby represented : 

The expression “personal chattels” shall mean goods, furniture, 
and other articles capable of complete transfer by delivery, and 
(when separately assigned or charged) fixtures and growing 
crops, but shall not include chattel interests in real estate, nor 
fixtures (except trade machinery as hereinafter defined), when 
assiOTed together with a freehold or leasehold interest in any 
land or building to which they are affixed, nor growing crops 
when assigned together with any interest in the land on which 
they grow, nor shares or interests in the stocks, funds, or 
securities of any government, or in the capital or property of 
incorporated or joint stock companies, nor choscs in action, nor 
any stock or produce upon any farm or lands wliich by virtue 
of any covenant or agreement or of the custom of the country 
ought not to he removed from any farm where the same are at 
tlie time of making or giving of such bill of sale : 

Personal chattels shall be deemed to be in the “ apparent posses- 
sion ” of the person making or giving a bill of sale, so long as 
they remain or are in or upon any liouse, mill, warehouse, 
building, works, yard, land, or otlier premises occupied by him, 
or are used and enjoyed by him in any place whatsoever, not- 
withstanding that formal ])osscssjon thereof may have been 
taken by or given to any other person : 

“ Prescribed ” means prescribed by rules made under the provisions 
of this Act. 

5. From and after the commencement of this Act trade machinery 
shall, for the purposes of this Act, be deemed to be personal chattels, 
and any mode of disposition of trade macliinery by the o^vne^ 
thereof which would be a bill of sale as to any other personal 
chattels shall be deemed to be a bill of sale within the meaning of 
this Act. 

For the purposes of this Act — 

“Trade machinery ” means the machinery used in or attached 
to any factory or workshop ; 

Ist. Exclu-sive of the fixed motive powers, such as the 
water-wheels and steam engines, and the steam- 
boilers, donkey-engines, and other fixed appurte- 
nances of the said motive-powers ; and, 

2nd. Exclusive of the fixed power machinery, such as 
the shafts, w'hcels, drums, and their fixed appurte- 
nances, which transmit the action of the motive- 
powers to the other machinery, fixed and loose ; 
and, 

G. 2t2 
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3rd. Exclusive of the pipes for steam, gas, and water in 
the factory or workshop. 

The machinery or effects excluded by this sec- 
tion from the definition of trade machinery 
shall not be deemed to be personal chattels 
within the meaning of this Act. 

“Factory or workshop” mpans any premises on which any 
manual labour is exercised by way of trade, or for purposes 
of gain, in or incidental to the following purposes or any 
of them ; that is to say, 

(a.) In or incidental to the making any article or part of 
an article ; or 

(6.) In or incidental to the altering, repairing, ornament- 
ing, finishing, of any article ; or 
(c.) In or incident^ to the adapting for sale any article. 

6. Every attornment, instrument, or agreement not being a 
mining lease, whereby a power of distress is given or agreed to be 
given by any person to any other person by way of secunty for any 
present, future, or contingent debt or advance, and whereby any 
rent is reserved or made payable as a inode of providing for the 
payment of interest on such debt or advance, or otherwise for the 
pui-pose of such security only, shall be deemed to be a bill of sale, 
within the meaning of this Act, of any personal chattels which may 
be seized or taken under such power of distress. 

Provided, that nothing in tms section shall extend to any mortgage 
of any estate or interest in any land, tenement, or hereditament 
which the mortgagee, being in possession, shall have demised to the 
mortgagor, as his tenant at a fair and reasonable rent. 

7. No fixtures or growing crops shall be deemed, under this Act, 
to be separately assigned or charged by reason only that they are 
assigned by separate words, or that power is given to sever them 
from the land or building to which they are affixed, or from the 
land on which they grow, without otherwise taking possession of or 
dealing with such land or building, or land, if by the same instni- 
ment any freehold or leasehold interest in the land or building to 
which such fixtures are affixed, or in the land on which such crops 
grow, is also conveyed or assigned to the same persons or person. 

The same rule of construction shall be applied to aU deeds or. 
instruments, including fixtures or growing crops, executed before 
the commencement of this Act and tnen subsisting and in force, in 
all questions arising under any bankruptcy, liquidation, assignment 
for the benefit of creditors, or execution of any process of any Cour^ 
which shall take place or be issued after the commencement of this 
Act. 

8. Every bill of sale to which this Act applies shall be duly 
attested and shall be registered under this Act, within seven^ days 
after the making or giving thereof, and shall set forth the considera- 
tion for which such bill of sale was given, otherwise such bill of 
sale, as against all trustees or assignees of the estate of the person 
whose chattels, or any of them, are comprised in such bill of sale 
under the law relating to bankruptcy or liquidation, or under any 
assignment for the benefit of the creaitors of such person, and also 
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as against all sheriffs officers and other persons seizing any chattels 
comprised in such bill of sale, in the execution of any process of any 
Court authorising the seizure of the chattels of the person by whom 
or of whose chattels such bill has been made, and also as against 
every person on whose behalf such process shall have been issued, 
shall be deemed fraudulent and void so far as regards the property 
in or right to the possession of any chattels comprised in such bill 
of sale which, at or after the time of tiling the petition for bank- 
ruptcy or liquidation, or of the execution of such assignment, or of 
executing such process (as the case may be), and after the expiration 
of such seven days are in the possession or apparent possession of 
the person making such bill of sale (or of any person against whom 
the process has issued under or in the execution of which such bill 
has been made or given, as the case may be).(a) 

9. Where a subsequent bill of sale is executed within or on the 
expiration of seven days after the execution of a prior unregistered 
biU of sale, and comprises all or any part of the personal chattels 
comprised in such prior bill of sale, then, if such subsequent bill of 
sale is given as a security for the same debt as is secured by the prior 
bill of sale, or for any part of such debt, it shall, to the extent to 
which it is a security for the same debt or part thereof, and so far 
as respects the personal chattels or part thereof comprised in the 
prior bill, be absolutely void, unless it is proved to the satisfaction 
of the Court having cognisance of the case that the subsequent bill 
of sale was bond fide given for the purpose of correcting some material 
error in the prior bill of sale, and not for the purpose of evading 
this Act. 

10. A bill of sale shall be attested and registered under this Act 
in the following manner: — 

(2.) Such bill, with every schedule or inventory thereto annexed 
or therein referred to, and also a true copy of such bill and 
of every such schedule or inventory, and of every attesta- 
tion of the execution of such bill of sale, together with an 
affidavit of the time of such bill of sale being made or 
given, and of its due execution and attestation, and a 
description of the residence and occupation of the person 
making or giving the same (or in case the same is made or 
given by any person under or in the execution of any 
process, then a description of the residence and occupation 
of the person against whom such process issued), and of 
every attesting witness to such bill of sale, shall be presented 
to and the said copy and affidavit shall be filed with the 
registrar w’ithin seven clear days after the making or giving 
of such bill of sale, in like maimer as a w'arrant of attorney 
in any personal action given by a trader is now by law 
required to be filed : 

(3.) If the bill of sale is made or given subject to any defe^nce 
or condition, or declaration of trust not contained in the 
body thereof, such defeasance, condition, or declaration 
shall be deemed to be part of the bill, and shall be written 

(a) Section 8 is repealed as to bills of sale to which the Bills of Sale 
Act, 1882, applies. 
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on the same paper or parchment therewith before the 
registration, ana shall be truly set forth in the copy filed 
under this Act therewith and as part thereof, otherwise the 
registration shall be void. 

In case two or more bills of sale are given, comprising in whole 
or in part any of the same chattels, they shall have priority in the 
order of the date of their registration respectively as regards such 
chattels. 

A transfer or assignment of a registered bill of sale need not be 
registered. 

11. The registration of a bill of sale, whether executed before or 
after the commencement of this Act, must be renewed once at least 
every five years, and if a period of five years elapses from the 
registration or renewed registration of a bill of sale witnout a renewal 
or further renewal (as the case may be), the registration shall become 
void. 

The renewal of a registration shall be effected by filing with the 
registrar an affidavit stating the date of the bill of sale and of the 
last registration thereof, and the names, residences, and occupations 
of the parties thereto as stated therein, and that the bill of sale is 
still a subsisting security. 

Every such affidavit may be in the form set forth in the 
Schedule (A.) to this Act annexed. 

A renewal of registration shall not become necessary by reason 
only of a transfer or assignment of a bill of sale. 

18. The registrar shall keep a book (in this Act called “the 
register”) for the purposes of this Act, ana shall, upon the filing of 
any bill of sale or copy under this Act, enter therein in the form set 
forth in the Second Schedule (B.) to this Act annexed, or in any 
other prescribed form, the name, residence, and occupation of the 
person by whom the bill was made or given (or in case the same was 
made or given by any person under or in the execution of process, 
then the name, residence, and occupation of the person against whom 
such process was issued, and also the name of the person or persons 
to whom or in w'hose favour the bill was given), and the other 
particulars sho-wn in the said schedule or to be prescribed under this 
Act, and shall number all such hills registered in each year con- 
secutively, according to the respective dates of their registration. 

Upon the registration of any affidavit of renewal tne like entry 
shall be made, with the addition of the date and number of the last 
previous entry relating to the same bill, and the bill of sale or copy 
originally filed shall be thereupon marked with the number affixed 
to such affidavit of renewal. 

The registrar shall also keep an index of the names of the grantors 
of registered bills of sale with reference to entries in the register of 
the bills of sale given by each such grantor. 

Such index shall be arranged in divisions corresponding with the 
letters of the alphabet, so that all grantors whose surnames begin 
with the same letter (and no others) shall be comprised in one 
division, but the arrangement within each such division need not be 
strictly alphabetical. 

13. The masters of the Supreme Court of Judicature attached to 
the Queen’s Bench Division of the High Court of Justice, or such 
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other officers as may for the time beii^ he assimed for this purpose 
under the provisions of the Supreme Court of Judicature Acts, 1873 
and 1875, shall be the registrar for the purposes of this Act, and any 
one of the said masters may perform all or any of the duties of the 
registrar. 

14. Any judge of the High Court of Justice on being satisfied that 
the omission to register a bill of sale or an affidavit of renewal 
thereof within the time prescribed by this Act, or the omission or 
mis-statement of the name, residence, or occupation of any person, 
was accidental or due to inadvertence, may in his discretion order 
such omission or mis-statement to be rectified by the insertion in the 
register of the true name, residence, or occupation, or by extending 
the time for such registration on such terms and conditions (if any) 
as to security, notice by advertisement, or otherwise, or as to any 
other matter, as he thinks fit to direct 

15. Subject to and in accordance with any rules to be made under 
and for the purposes of this Act, the registrar may order a memo- 
randum of satisfaction to be written upon any registered copy of a 
bill of sale, upon the prescribed evidence being given that the debt 
(if any) for which sucn bill of sale was made or given bas been 
satisfied or discharged. 

16. Any person shall be entitled to have an office copy or extract 
of any registered bill of sale, and affidavit of execution filed there- 
with, or copy thereof, and of any affidavit tiled therewith, if any, or 
registered affidavit of renewal, upon paying for the same at the like 
rate as for office copies of judgments of the High Court of Justice, 
and any copy of a registered bill of .sale, and affidavit purporting to 
be an office copy thereof, shall in all Courts and before all arbitrators 
or other persons, be admitted as jirimd /ocie evidence thereof, and of 
the feet and date of registration as shown thereon. 

17. Every affidavit reciuired by or for the purposes of this Act may 
be sworn before a Master of any division of the High Court of Justice, 
or before any Commissioner empowered to take affidavits in the 

Supreme Court of Judicature. t 

Whoever wilfully makes or use.s any false affidavit for the 
purposes of this Act shall be deemed guilty of wilful and corrupt 

perjury. 

18. There shall be paid and received in common law stamps the 
following fees, viz. : — 

On filing a bill of sale - - * p , ’ ' ^ 

On filing the affidavit of execution of a bill of sale - - 2s. 

On the affidavit used for the purpose of re-registering a 

hill of sale (to include the fee for filing) - - - 5s. 

19 Section twenty-six of the Supreme Court of Judicature Act, 
1876, and any enactments for the time being m force amending or 
substituted for that section, shall apply to fees under this Act, and 
an order under that section inay> if need be, he made in relation to 

such fees accordingly. 

20. Chattels comprised in a bill of sale which has hoen and con- 
tinues to be duly registered under this Act shall not be deemed to be 
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in the possession, order, or disposition of the gj-antor of the bill of 
sale within the meaning of the Bankruptcy Act, 1869.(a) 

21. Rules for the purposes of this Act may be made and altered 
from time to time by the like persons and in the like manner in 
which rules and regulations may be made under and for the purposes 
of the Supreme Court cf Judicature Acts, 1873 and 1876. 

22. When the time for registering a bill of sale expires on a 
Sunday, or other clay on which the the registrar's office is closed, the 
registration shall be valid if made on the next following day on which 
the office is open. 

23. Except as is herein expressly mentioned with respect to con- 
struction and with respect to renew^ of registration, nothing in this 
Act shall aftect auy bill of sale executed before the commencement 
ot this Act, and as regards bills of sale so executed the Acts hereby 
repealed(6) shall continue in force. 

Any renewal after the commencement of this Act of the registra- 
tion of a bill of sale executed before the commencement of this Act, 
and registered under the Acts hereby repealed, shall be made under 
this Act in the same manner as the renewal of a registration made 
under this Act. 

24. This Act shall not extend to Scotland or to Ireland. 

SCHEDULES. 

Schedule (A.). 

I [A. JS.] , of , do swear that a bill of sale, bearing 

date the day of , 18 [insert the date of the and 

made between \insert the names and desenpUons of the "parties in the 
original bill of sale]^ and which said bill of sale [or, and a copy of 
which said bill of sale, as the case maybe] was registered on the 
day of , 18 [insert date of Tegistration]^ is still a subsisting 

security. 

Sworn, &c. 

Schedule (B.). 


Satis- 

faction 

entered. 

No, 

By whom given (or against 
whom process issued). 

To 

whom 

given. 

Nature 
of 1 
Instru* 
meat. 

1 

Date. 

Date of 
registra- 
tion. 

Date of 
registra- 
tion of 
affidavit 
of 

renewal. 

Name. 

Resi- 

dence. 

Occu- 
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1 








(a) Section 20 is repealed as to bills of sale to which the Bills of Sale 
Act, 1882, applies. 

(&) i.o., Bills of Sale Acts, 1854 and 1856. See Statute Law Reyision 
Act, 1894 (57 & 68 Viet. c. 66). 
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BANKERS BOOKS EVIDENCE ACT, 1879. 

(42 ViCT. Gap. 11.) 

An A^ct to amend the Law of Evidence with respect to Bankers’ Books. 

[23rd May, 1879.] 

Be it enacted by the Queen’s most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the authority 
of the same, as follows : 

1. This Act may be cited as the Bankers Books Evidence Act, 
1879. 

3. Subject to the provisions of this Act, a copy of any entry in a 
banker’s book shall in all legal proceedings be received as pmjd facie 
evidence of such entry, and of the matters, transactions, and accounts 
therein recorded. 

4. A copy of an entry in a banker’s book shall not be received in 
evidence under this Act unless it be proved that the book was 
at the time of the making of the entry one of the ordinary books of 
the bank, and that the entry was made in the usual <and ordinary 
course of business, and that the book is in the custody or control of 
the bank. 

Such proof may be given by a partner or officer of the bank, and 
may be given orally or by an affidavit sworn before any Coimnissioner 
or person authorised to take affidavits. 

5. A copy of an entry in a banker’s book shall not be received in 
evidence under this Act unless it be further proved that the copy has 
been examined with the original entry and is correct. 

Such proof shall be given by some person who has examined the 
copy with the original entry, and may be given either orally or by 
an affidavit sworn before any Commissioner or person authorised to 
take affidavits. 

6. A banker or officer of a bank shall not, in any legal proceeding 
to which the bank is not a party, be compellable to produce any 
banker’s books the contents of which can be proved under this Act, 
or to appear as a witness to prove the matters, transactions, and 
accounts therein recorded, unless by order of a judge made for special 
cause. 

7. On the application of any party to a legal proceeding a Court 
or judge may order that such party be at liberty to inspect and take 
copies of any entries in a banker’s book for any of the pui'poses of 
such proceedings. An order under this section may be made either 
with or without summoning the bank or any other party, and shall 
be served on the bank three clear days before the same is to be 
obeyed, unless the Court or judge otherwise directs. 

8. The costs of any application to a Court or judge under or tor 
the purposes of this Act, and the costs of anything done or to be done 
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and 
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Computa- 
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under an order of a Court or judge made under or for tte purposes 
of this Act, shall be in the discretion of the Court or judge, who may- 
order the same or any part thereof to be paid to any party by the 
bank, where the same have been occasioned by any default or delay 
on the part of the bank. Any such order against a bank may lie 
enforced as if the bank was a party to the proceeding. 

9. In this Act the expressions “ bank ” and “ banker ” mean any 
person, persons, partnership, or company carrying on the business of 
bankers and haring duly made a return to the Commissioners of 
Inland Revenue, and also any savings bank certified under the Acts 
relating to savings banks, and also any Post Office Savings Bank.(a) 

The fact of any such bank having duly made a return to the Com- 
missioners of Inland Revenue may be proved in any legal proceeding 
by production of a copy of its return verified by tbe affidavit of a 
partner or officer of the bank, or by the production of a copy of a 
newspaper purporting to contain a copy of such return published hv 
the Commissioners of Inland Revenue ; the fact that any such 
savings bank is certified under the Acts relating to savings banks 
may be proved by an office or examined copy of its certificate ; the 
fact that any such bank is a Post Office Savings Bank may be proved 
by a certificate purporting to be under the hand of Her Majesty’s 
Postmaster-General or one of the Secretaries of the Post Office. 

Expressions in this Act relating to bankers’ books” include 
ledgers, day books, cash books, account books, and all other books 
used in the ordinary business of the bank. 

10. In this Act — 

The expression “legal proceeding” means any civil or criminal 
proceeding or inquiry in which evidence is or may be given 
and includes an arbitration ; 

The expression “the court” means the court, jtidge, aibitrator, 
persons, or person before whom a legal proceeding is held or 
taken ; 

The expression “a judge” means with respect to England a 
judge of the High Court of Justice, and with respect to 
Scotland a lord ordinary of the Outer House of the Court of 
Session, and with, respect to Ireland a judge of the High 
Court of Justice in Ireland ; 

The judge of a county court may with respect to any action in 
such Court exercise the powers of a judge under this Act, 

11. Simday, Christmas Day, Good Friday, and any bank holiday 
. shall be excluded from the computation of time under this Act 


(a) This section is extended by 45 & 46 Viet c. 72, s. 11 (2). 
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COMPANIES ACT, 1879. Srinagtf. 

(42 & 43 VicT. Cap. 76.) 

An Act to amend the Law vnth respect to the Liability of Members of 

Banking .... Companies ; . 

[15th August, 1879.] 

Be it enacted by the Queen’s Most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the autho- 
rity of the same, as follows : 

1. This Act may be cited as the Companies Act, 1879. Short title. 

2. This Act shall not apply to the Bank of England. Act not to 

apply to 

3. This Act shall, so far as is consistent with the tenor thereof, 

be construed as one with the Companies Acts, 1862, 1867, and 1877. ' 

4. Subject as in this Act mentioned, any company registered 

before or after the passing of this Act as an unlimited company may Viet, c, 89, 
register under the Companies Acts, 1862 to 1879, as a limited com- 
pany, or any company already registered as a limited company may 40 & -ii Vict. 
re-register under the provisions of this Act. ^ 

The registration of an unlimited company as a limited company 
in pursuance of this Act shall not affect or prejudice any debts, liabi- Joiapany. 
lities, obligations, or contracts incuned or entered into by, to, with, 25 a 26 vict. 
or on behalf of such company prior to registration, and such debts, gj 
liabilities, contracts, and obligations may be enforced in manner c, i3i. 
provided by Part VIL of the Oompanie.s Act, 1862, in the case of a '’‘ct 
company registering in pursuance of that part. 42 *43 vict. 

c 76. 

5. An unlimited company may, by the resolution passed by the 
members when assenting to registration as a limited company under 

the Companies Acts, 1862 to 1879, and for the purpose of such regis- cai'.ital of 
tration or otherwise, increase the nominal amount of its capital by wmpany, 
increasing the nominal amount of each of its shares. provided, 

Provided always, that no part of such increased capital shall be sc & 2 C vict. 
capable of being called up, except in the event of and for the pur- Yict. 
poses of the company being wound up. c. i3i. 

And, in cases where no such increase of nominal capital may be & 41 vict. 
resolved upon, an unlimited company may, by such resolution as vict. 

aforesaid, provide that a portion of its uncalled capital shall not be c.76. 
capable of neing called up, except in the event of and for the purposes 
of the company being wound up. 

A limited company may by a special resolution declare that any 
portion of its capital which has not been already called up shall not 
oe capable of being called up, except in the event of and for the pur- 
pose of the company being wound up ; and thereupon such portion 
of capital shall not be capable of being called up, except in the event 
of and for the purposes of the company being wound up. 

6 . A bank of issue registered as a limited company, either before Liability of 
Or after the passing of this Act, shall not be entitled to limited liabi* bankoflseae 
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lity in respect of its notes ; and the members thereof shall continue 
liable in respect of its notes in the same manner as if it had been 
registered as an unlimited company ; but in case the general assets 
of the company are, in the event of the company being wound up, 
insufficient to satisfy the claims of both the note-holders and the 
general creditors, then the members, after satisfying the remaining 
demands of the note-holders, shall be liable to contribute towards 
payment of the debts of the general creditors a sum equal to the 
amount received by the note-holders out of the general assets of the 
company. 

For the purposes of this section the expression “ the general assets 
of the company ” means tlie funds available for payment of the general 
creditor as well as the note-holder. 

It shall be lawful for any bank of issue registered as a limited 
company to make a statement on its notes to the effect that the 
limited liability does not extend to its notes, and that the members 
of the company continue liable in respect of its notes in the same 
manner as if it had been registered as an unlimited company. 

7. (1.) Once at the least in every year the accounts of every 
banking company registered after the passing of this Act as a 
limited company shall be examined by an auditor or auditors, who 
sliall be elected annually by the company in general meeting. 

(2.) A director or officer of the company shall not be capable of 
being elected auditor of such company. 

(3.) An auditor on quitting office shall be re-eligible. 

(4.) If any casual vacancy occurs in the office of any auditor the 
surviving auditor or auditors (if any) may act, but if there is no 
sui’viving auditor, the directors shall forthwith call an extraordinary 
general meeting for the purpose of supplying the vacancy or vacan- 
cies in theauditorship. 

(5.) Every auditor shall have a list delivered to him of all hooks 
kept by the company, and shall at all reasonable times have access 
to the books and accoimts of the company ; and any auditor may, in 
relation to such books and accounts, examine the directors or any 
other otticer of the company : Provided that if a banking company 
has branch banks beyond the limits of Europe, it shall be sufficient 
if the auditor is allowed access to such copies of and extracts from 
the books and accounts of any such branch as may have been 
transmitted to the head office of the banking company in the United 
Kingdom. 

(6.) The auditor or auditors shall make a report to the members 
on the accounts examined by him or them, and on every balance 
sheet laid before the company in general meeting during his or their 
tenure of office ; and in every such report shall state whether, in his 
or their opinion, the balance sheet referred to in the report is a full 
and fair balance sheet properly drawn up, so as to exhibit a true and 
correct view of the state of the company’s affairs, as shown by the 
books of the company ; and such report shall be read before the 
company in genem meeting. 

(7.) The remuneration of the auditor or auditors shall be fixed by 
the general meeting appointing such auditor or auditors, and shall 
be paid by the company. 
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8 . Every balance sheet submitted to the annual or other meeting 
of the members of every banking company registered after the 
passing of this Act as a limited company shall be signed by the 
auditor or auditors, and by the secretary or manager (if any), and by 
the directors of the company, or three of such directors at the least. 

9. On the registration, in pursuance of this Act, of a company 
•which has been already registered, the registrar shall make provision 
for closing the former registration of the company, and may dispense 
with the delivery to him of copies of any documents with copies of 
which he was furnished on the occasion of the original registration 
of the company ; hut, save as aforesaid, the registration of such a 
company snail take place in the same manner and have the same 
effect as if it were the first registration of that company under the 
Companies Acts, 1862 to 1879, and as if the provisions of the Acts 
under which the company was previously registered and regulated 
had been contained in different Acts of Parliament from those under 
which the company is registered as a liinite I coinpuny. 

10. A company authorised to register under this Act may register 
thereunder and avail itself of the privileges conferred by this Act, 
notwithstanding any provisions contained in any Act of Parliament, 
Eoyal charter, deed ot settlement, contract of copaitiieiY, cost book, 
regulations, letters patent, or other instrument constituting or regu- 
lating the company. 


43 & 44 ViCT. Cap. 20. 

An Act to grant and alter certain Duties of Inland lievenue and to 
amend the Law in relation to certain other duties. 

57. It shall not be obligatory on the Commissioners to publish in 
any newspaper any return made to them by any banking company 
which is duly registered under the provisions of the several Acts 
specified in the Third Schedule, or any of them. 


BILLS OF SALE ACT (1878) AMENDMENT ACT, 1882. 

(45 & 46 ViCT. Cap. 43.) 

An Act to amend the Bills of Sale Act, 1878. 

[18th August, 1882.] 


1. This Act may be cited for all purposes as the Bills of Sale Act 
(1878) Amendment Act, 1882 ; and this Act and the Bills of Sale 
Act, 1878, may be cited together as the Bills of Sale Acts, 1878 and 
1882. 


2. This Act shall come into operation on the 1st day of November, 
1882, which date is hereinafter referred to as the commencement of 
this Act. 
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3. The Bills of Sale Act, 1878, is hereinafter referred to as "the* 
principal Act,” and this Act .shall, so far as is consistent with the 
tenor thereof, be construed as one with the principal Act; but 
unless the context otherwise requires, shall not apply to any bill of 
.sale duly registered before the commencement of this Act so long as 
the registration thereof is not avoided by non-renewal or otherwise. 

The expression “ bill of sale,” and other expressions in this Act, 
have the same meaning as in the principal Aet, except as to bills of 
sale or other documents mentioned in section four of the principal 
Act, which may be given otherwise than by way of security for the 
payment of money, to which last-mentioned bills of sale and other 
documents this Act shall not apply. 

4. Every bill of sale shall have annexed thereto or written thereon 
a schedule containing an inventory of the personal chattels com- 
prised in the bill of sale ; and such bill of sale, save as hereinafter 
mentioned, shall have effect only in respect of the personal chattels 
specifically described in the said schedule ; and shall be void, except 
as against the grantor, in respect of any personal chattels not so 
specifically described. 

5. Save as hereinafter mentioned, a bill of sale shall be void, 
except as against the grantor, in respect of any personal chattels 
specifically described in the schedule thereto of which the grantor 
was not the true owner at the time of the execution of the bill of 
sale. 

6. Nothing contained in the foregoing sections of this Act shall 
render a bill of sale void in respect of any of the following things j 
(that is to say,) 

(1.) Any growing crops separately assigned or charged where such 
crops were actually growing at the time when the bill of 
sale was executed. 

(2.) Any fixtures separately assigned or charged, and any plant, or 
trade machinery where such fixtures, plant, or trade 
machinery are used in, attached to, or brought upon any 
land, farm, factory, workshop, shop, house, warehouse, or 
other place in substitution for any of the like fixtures, plant, 
or traae machinery specifically described in the schedule to 
such bill of sale. 

7. Personal chattels assigned under a bill of sale shall not be 
liable to be seized or taken possession of by the grantee for any other 
than the following causes : — 

(1.) If the grantor shall make default in payment of the sum or 
sums of money thereby secured at the time therein provided 
for payment, or in the performance of any covenant or agree- 
ment contained in the bill of sale and necessary for main- 
taining the security ; 

(2.) If the grantor sliall become a bankrupt, or suffer the said 
goods, or any of them, to be distrained for rent, rates, or 
taxes ; 

(3.) If the grantor shall fraudulently either remove or suffer the 
said goods, or any of them, to be removed from the 
premises ; 



45 & 46 viCT. c. 43. 


655 


(4.) If the grantor shall not, without reasonable excuse, upon 
demand in writing by the grantee, produce to him his last 
receipts for rent, rates, and taxes ; 

(5.) If execution shall have been levied against the goods of the 
grantor under any judgment at law : 

Provided that the grantor may within five days from the seizure or 
taking possession of any chattels on account of any of the above- 
mentioned causes, apply to the High Court, or to a judge thereof in 
chambers, and such court or judge, if satisfied that by payment of 
money or otherwise the said cause of seizure no longer exists, may 
restrain the grantee from removing or selling the said chattels, or 
may make such other order as may seem just. 

8. Every bill of sale shall be duly attested, and shall be registered 
under the principal Act within seven clear days after the execution 
thereof, or if it is executed in any place out of England, then within 
seven clear days after the time at which it would in the ordinary 
course of post arrive in England if posteil immediately after the 
execution thereof ; and shall truly set lortli the consideration for 
which it was given ; otherwise such bill of sale shall l)e void in respect 
of the personal chattels comprised therein. 

9. A bill of sale made or given by way of security for the payment 
of money by the grantor thereof r.liall be void unless made in 
accordance with the form in the schedule to this Act annexed.(a) 

10. The execution of every bill of sale ))y the grantor shall be 
attested by one or more credible witness or witnesses, not being a 
party or parties thereto. So much of section ten »)i tlie pi-incipal Act 
as requires that the execution of every bill of sale shall be attested 
by a solicitor of the Supreme Court, and that the attestation shall 
state that before the execution of the bill of .sale the etiect thereof 
has been explained to the grantor by the atte.sting witness, is hereby 
repealed.(6) 

11. Where the affidavit (which under section ten of the principal 
Act is required to accompany a bill of sale when presented for 
registration) describes the residence of the person making or giving 
the same, or of the person against whom the process is issued, to be 
in some place outside the London bankruptcy district as defined by 
the Bankruptcy Act, 1869, or where the bill of sale describes the 
chattels enumerated therein as being in some place outside the said 
London bankruptcy district, the registrar under the principal Act 
shall forthwith and within three clear days after registration in tlie 
principal registry, and in accordance with the prescribed directions, 
transmit an abstract in the prescribed form of the contents of .such 
bill of sale to the county court registrar in wljose district such places 
are situate, and if such places are in the districts of different registrars, 
to each such registrar. 

Every abstract .so transmitted shall be filed, kept, and indexed by 
the registrar of the county court in the pre.scribed manner, and any 
person may search, inspect, make extracts from, and obtain copies of 

(o) See, as to this section, 53 & 54 Viet. c. 53, and 54 & 55 Viet. c. 35, 
and ante, pp. 557, 563, 504. 

(J) See aTite, p. 670, note (a). 
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the abstract so registered in the like manner and upon the like terms 
as to payment or otherwise as near as may be as in the case of bills of . 
sale registered by the registrar under the principal Act. 

12. Every bill of sale made or given in consideration of any sum 
under thirty pounds shall be void. 

13. All personal chattels seized or of which possession is taken 
after the commencement of this Act, under or by virtue of any bill 
of sale (whether registered before or after the commencement of this 
Act), shall remain on the premises where they were so seized or so 
taken possession of, and shall not he removed or sold until after the 
expiration of five clear days from the day they were so seized or so 
taken possession of. 

14. A bill of sale to which this Act applies shall be no protection 
in respect of personal chattels included in such bill of sale which but 
for such bill of sale would have been liable to distress under a 
warrant for the recovery of taxes and poor and other parochial rates. 

15. The eighth and the twentieth sections of the principal Act, 
and also all other enactments contained in the principal Act which 
are inconsistent with this Act are repealed, but this repeal shall not 
affect the validity of anything done or suffered under the principal 
Act before the commencement of this Act. 

16. So much of the sixteenth section of the principal Act as enacts 
that any person shall he entitled at all reasonable times to search the 
register and every registered bill of sale upon payment of one shilling 
for every copy of a bUl of sale inspected is hereby repealed, and from 
and after the commencement of this Act any person shall be entitled 
at all reasonable times to search the remster, on payment of a fee of 
one shilling, or such other fee as may be prescribed, and subject to 
such regulations as may be prescribed, and shall be entitled at all 
reasonable times to inspect, examine, and make extracts from any 
and every registered bill of sale without being required to make a 
written application, or to specify any particulars in reference thereto, 
upon payment of one shilling for each bill of sale inspected, and such 
payment shall be made by a judicature stamp : P^o^^ded that the 
.said extracts shall he limited to the dates of execution, registration, 
renewal of registration, and satisfaction, to the names, addresses, and 
occupations oV the parties, to the amount of the consideration, and to 
any further prescribed particulars. 

17. Nothing in this Act shall apply to any debentures issued by 
any mortgage, loan, or other incorporated company, and secured upon 
the capital stock or goods, chattels, and effects of such company. 

18. This Act shall not extend to Scotland or Ireland. 

SCHEDULE. 

Form of Bill of Sale. 

* This Iitdentdbe, made the day of 

of , of the one part, and C. i?., of 

witnesseth tlmt in consideration of the sum of £ 


, between A. 

, of the other part, 
now paid to A, B* 
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by C. D.^ the receipt of which the said jl, S. hereby acknowledges [or 
whatever else the consideration may he, the said A. B., doth hereby 
assign unto C. JD., his exccutoi-s, administrators, and assigns, all and 
singular the several chattels and things specifically described in the 
schedule hereto annexed by way of security for the payment of the sum 
of £ , and interest thereon at the rate of per cent, per 

annum [or whatever else may he the rate]. And the said A. B. doth 
further agree and declare that he will duly pay to the said C. D. the 
principal sum aforesaid, together with the interest then due, by equal 
payments of £ on the day of [yr whatever else way 

he the stipulated times or time of And the said A. B. doth 

also agree with the said C. B, that he will [here insert terms as to 
insurance, payment of rent, or otherwise, which the parties may agree 
to for the maintenanre or defeasance of the security]. 

Provided always, that the chattels hereby assigned shall not be liable 
to seizure or to be taken possession of by the said C. D. for any cause other 
than those specified in section 7 of the Bills of Sale Act (1878) Amendment 
Act, 1882. 

In witness, &c. 

Signed and sealed by the said A. B. in the presence of me, E. F. [add 
lottness' name, address, and description]. 


BILLS OF EXCHANGE ACT, 1882. 

{45 & 46 ViCT. Cap. 61.) 

An Act to codify the law relating to Bills of Exchange, Cheques, and 
Promissory Notes. [18th August, 1882.] 

Part I.— Preliminary. 

1. This Act may be cited as the Bills of Exchange Act, 1882. 

2. In this Act, unless the context otherwise requires,— 

Acceptance ” means an acceptance completed by delivery or 

notification. 

“ Action” includes counter claim and set off. 

“Banker” includes a body of persons wliether incorporated or not 
who carry on the business of banking. 

“ Bankrupt ” includes any person wliose estate is vested in a trustee 
or assignee under the law for the time being in force relating 
to bankruptcy. 

“ Bearer” means the person in possession of a bill or note which 
is payable to bearer. 

“Bill” means bill of exchange, and “note” means promissory 
note. 

“Delivery” means transfer of possession, actual or constructive, 
from one person to another. 

“ Holder ” means the payee or indorsee of a bill or note who is in 
possession of it, or the bearer thereof. 

“ Indorsement” means an indorsement completed by delivery. 

“ Issue ” means the first delivery of a bill or note, complete in form 
to a person who takes it as a holder. 

“ Person includes a body of persons whether incorporated or not. 

“ Value” means valuable consideration. 

“Written” includes printed, and “ writing” includes print. 
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Part II.— Bills of Exchange. 

Fmn and Interpretation. 

3. (1.) A bill of exchange is an unconditional order in writing, 
addressed by one person to another, signed by the person giving it, 
requiring tlie person to whom it is addressed to pay on demand or 
at a fixed or determinable future time a sum certain in money to or 
to the order of a specified person, or to bearer. 

(2.) An instrument which does not comply with these conditions, 
or which orders any act to he done in addition to the payment of 
money, is not a bill of exchange. 

(3.) An order to pay out of a particular fund is not unconditional 
w’ithin the meaning of this section ; but an unqualified order to pay, 
coupled with (a.) an indication of a particular fund out of which the 
drawee is to reimburse himself or a particular account to he debited 
with the amount, or (6.) a statement of the transaction which gives 
rise to the hill, i.s unconditional. 

(4.) A bill is not invalid by reason — 

(a.) That it is not dated ; 

(6.) That it does not specify the value given, or that any 
value has been given therefor ; 

(c.) That it does not specify the place where it is drarni or 
the place where it is payable. 

4. (1.) An inland hill is a bill which is or on the face of it pur- 
ports to he (a.) both drawn and payable within the British Islpds, 
or (b.) drawn within the British Islands upon some person resident 
therein. Any other bill is a foreign bill. 

For the purposes of this Act “British Islands” mean any part of 
the United Kingdom of Great Britain and Ireland, the islands of 
Man, Guernsey, Jersey, Alderney, and Sark, and the islands adjacent 
to any of them being part of the dominions of Her Majesty. 

(2.) Unless the contrary appear on the face ot the hill the holder 
may treat it as an inland hill. 

5. (1.) A hill may he drawn payable to, or to the order of, the 
drawer ; or it may be drawn payable to, or to the order of, the 
drawee. 

(2.) Where in a bill drawer and drawee are the same person, or 
where the drawee is a fictitious person or a person not having capa- 
city to contract, the holder may treat the instrument, at his option, 
either as a bill of exchange or as a promissory note. 

6. (1.) The drawee must be named or otherwise indicated in a bill 
with reasonable certainty. 

(2.) A bill may be addressed to two or more drawees whether 
they are partners or not, but an order addressed to two di’awees in 
the alternative or to two or more drawees in succession is not a bill 
of exchange. 

7. (1.) Where a hill is not payable to bearer, the payee must be 
namea or otherwise indicated therein with reasonable certainty. 

(2.) A bill may he made payable to two or more payees jointly, or 
it may be made payable in the alternative to one of two, or one or 
some of several payees. A bill may also be made payable to the 
holder of an office tor the time being. 
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(3.) Wliere the payee is a fictitious or non-existing person the bill 
may be treated as payable to bearer. 

8. (1.) When a bill contains words prohibiting transfer, or indi- 
cating an intention that it should not be transferable; it is valid as 
between the parties thereto, but is not negotiable. 

(2.1 A negotiable bill may be payable either to order or to bearer. 

(3.) A bill is payable to ^arer which is expressed to be so payable, 
or on which the only or last indorsement is an indorsement in blank. 

(4.) A bill is payable to order which is expressed to be so payable, 
or which is expressed to he payable to a particular person, and does 
not contain words prohibiting transfer or indicating an intention 
that it should not be transferable. 

(5.) Where a bill, either originally or by indorsement, is expressed 
to be payable to the order of a specified person, and not to him or his 
order, it is nevertheless payable to him or his order at his option. 

9. p.) The sura payable by a bill is a sum certain within the 
meaning of this Act, although it is required to be paid— 

(a.) With interest. 

(6.) By stated instalments. 

(c.) By stated instalments, with a provision that upon default in 
payment of any instalment tlie whole shall become due. 

{d.) According to an indicated rate of exchange or according to a 
rate of exchange to be ascertained as directed by the bill. 

(2.) Where the sum payable is expressed in words and also in 
figures, and there is a discrepancy between the two, the sum denoted 
by the words is the amount payable. 

(3.) Where a bill is expressed to be payable with interest, unless 
the instrument otherwise provides, interest runs from the date of the 
bill, and if the bill is undated from the issue thereof. 

10. (1.) A bill is payable on demand — 

(a.) Which is expi-essed to be payable on demand, or at sight, or on 
presentation ; or 

(i.) In which no time for payment is expressed. 

(2.) Where a bill is accepted or indorsed when it is overdue, it 
shall, as regards the acceptor who so accepts, or any indorser who so 
indorses it, be deemed a bill payable on demand. 

I 

11. A bill is payable at a determinable future time within the 
meaning of this Act which is expressed to be payable— 

(1.) At a fixed period after date or sight. 

(2.) On or at a fixed period after the occurrence of a specified 
event which is certain to happen, though the time of 
happening may be uncertain. 

An instrument expressed to be payable on a contingency is not a 
bill, and the happening of the event does not cure the defect. 

12. Where a bill expressed to be payable at a fixed period after 
date is issued undated, or where the acceptance of a bill payable at 
a fixed period after sight is undated, any holder may insert therein 
the true date of issue or acceptance, and the bill shall be payable 
accordingly. 

Provided that (1) where the holder in good faith and by mistake 
inserts a wrong date, and (2) in every case where a wrong date is 
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inserted, if the bill subsetinently comes into the hands of a holder in 
due course the bill shall not he avoided thereby, but shall operate 
and he payable as if the date so inserted had been the true date. 

13. (!♦) ^’liere a bill or an acceptance or any indorsement on a 
bill is dated, the date shall, unless the contrary be proved, be deemed 
to be the true date of the drawing, acceptance, or indorsement, as the 
case may be. 

(2.) A bill is not invalid by reason only that it is ante-dated or 
post-dated, or that it bears date on a Sunday. 


14. Where a bill is not payable on demand, the day on which it 
falls due is determined as follows : 

(1.) Three days, called days of grace, are, in every case where the 
bill itself does not otherwise provide, added to the time of 
payment as fixed by the bill, and the bill is due and pay- 
able on the last day of grace : Provided that — 

(«.) When the last day of grace falls on Sunday, Christ- 
mas Day, Good Friday, or a day appointed by 
Royal proclamation as a public fast or thanks- 
giving day, the bill is, except in the case herein- 
ai'ter pro\ided for, due and payable on the 
preceding business day. 

(b.) When the last day of grace is a Bank Holiday (other 
than Christmas Day or Good Friday) under the 
Bank Holidays Act, 1871, and Acts amending or 
extending it, or when the last day of grace is a 
Sunday and the second day of grace is a Bank 
Holiday, the hill is due and payable on the 
succeeding business day. 

(2.) TMiere a bill is payable at a fixed period after date, after sight, 
or after the happening of a specified event, the time of 
payment is determinea by excluding the day from which 
the time is to begin to run and by including the day of 
payment. 

(3.) Where a bill is payable at a fixed period after sight, the tiine 
begins to runs from the date of the acceptance if the bill 
be accepted, and from the date of noting or protest if the 
bill be noted or protested for non-acceptance, or for non- 
delivery. 

(4.) The term “ month ” in a bill means calendar month. 

15. The drawer of a hill and any indorser may insert therein the 
name of a person to whom the holaer may resort in case of need, that 
is to say, in case the bill is dishonoured by non-acceptance or non- 
payment. Such person is called the referee in case of need. It is 
in the option of the holder to resort to the referee in case of need or 
not, as he may tliink fit. 


16. The drawer of a hill, and any indorser, may insert therein an 
express stipulation — 

(1.) Negativing or limiting bis own liability to the holder : 

(2.) Waiving as regards himself some or all of the holder's dutiea 

17. (!•) The acceptance of a bill is the signification by the drawee 
of his assent to the order of the drawer. 
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(2.) An acceptance is invalid unless it complies with the following 
conditions, namely : 

(a.) It must be written on the bill and be signed by the drawee. 
The mere signature of the drawee without additional words 
is sufficient. 

(6.) It must not express that the drawee will perform his promise 
by any other means than the payment of money. 

18. A bill may be accepted — 

(1.) Before it has been signed by the drawer, or while otherwise 
incomplete. 

(2.) When it is overdue, or after it has been dishonoured by a 
previous refusal to accept, or by non-payment. 

(3.) Wlien a bill payable after sight is disljonoured by non-accept- 
ance, and the drawee subsequently accepts it, the holder, in 
the absence of any different agreement, is entitled to have 
the bill accepted as of the date of first presentment to the 
drawee for acceptance. 

19. (1.) An acceptance is either (a.) general or (6.) qualified. 

(2.) A general acceptance assents without qualification to the 
order of the drawer. A qualified acceptance in express terms varies 
the effect of the bill as drawn. 

In particular, an acceptance is qualified which is — 

(a.) Conditional, that is to say, which makes payment by the 
acceptor dependent on tlie fulfilment of a condition therein 
stated. 

(6.) Partial, that is to say, an acceptance to pay part only of the 
amount for which the bill is drawn : 

(c.) Local, that is to say, an acceptance to pay only at a particular 
specified place. 

An acceptance to pay at a paiticular place is a general acceptance, 
unless it expressly states that the bill is to be paid there only, 
and not elsewhere. 

(d.) Qualified as to time : 

(e.) The acceptance of some one or more of the drawees, but not 
of all. 

20. (1.) Where a simple signature_ on a blank sbiniped paper is 
delivered by the signer in order that it may converted into a bill, 
it operates as a primd Jacie authority to fill it up as a complete bill 
for any amount the stamp will cover, using the .sigmature for that of 
the drawer, or the accejUor, or an indorser ; and, in like manner, 
when a bill is wanting in any material particular, the person in 
possession of it has a prtTfid facie authority to fill up the oiiiis-sioii in 
any way he thinks fit. 

(2.) In order that any such instrument when completed may he 
enforceable against any person who became a party thereto prior to 
its completion, it must be filled up within a reasonable time, and 
strictly in accordance with the authority given. Reasonalde time for 

this purpose is a question of fact. . 

Provided that if any such instrument after completion is negotiated 
to a holder in due course it shall be valitl and effectual for all 
purposes in his hands, and he may enforce it as if it had been filled 
up within a reasonable time and strictly in accordance with the 
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21. (1.) Every contract on a bill, whether it be the drawer’.'?, the 
acceptor’s, or an indorser’s, is incomplete and revocable, until delivery 
of the instrument in order to give effect thereto. 

Provided that where an acceptance is written on a bill, and the 
drawee gives notice to or according to the directions of the person 
entitled to the bill that he has accepted it, the acceptance then 
becomes complete and irrevocable. 

(2.) As between immediate parties, and as regards a remote party 
other than a holder in due course, the delivery — 

(a.) In order to be effectual must be made either by or under the 
authority of the party drawing, accepting, or indorsing, as 
the case may be : 

(A) May be shown to have been conditional or for a special purpose 
only, and not for the purpose of transferring the property 
in the bill. 

But if the bill be in tlie bands of a holder in due course a valid 
delivery of the bill by all parties prior to him, so as to make them 
liable to him, is conclusively presumed. 

(3.) Where a bill is no longer in the possession of a party who has 
signed it as drawer, acceptor, or indorser, a valid and unconditional 
delivery by him is presumed until the contrary is proved. 

Capacity and Authority of Parties. 

22. (1.) Capacity to incur liability as a party to a bill is co-extensive 
with capacity to contract. 

Provided that nothing in this section shall enable a corporation to 
make itself liable as drawer, acceptor, or indorser of a bill unless it 
is competent to it so to do under the law for the time being in force 
relating to corporations. 

(2.) Where a bill is drawn or indorsed by an infant, minor, or 
corporation having no capacity or power to incur liability on a bill, 
the drawing or indorsement entitles the holder to receive payment of 
the bill, and to enforce it against any other party thereto. 

23. No person is liable as drawer, indorser, or acceptor of a bill 
who has not signed it as such : Provided that— 

(1.) Where a person signs a bill in a trade or assumed name, he is 
liable tnereon as if he had signed it in his own name : 

(2.) The signature of the name of a firm is eciuivalent to the 
signature by the person so signing of the names of all 
persons liable as partners in that firm. 

24. Subject to the provisions of this Act, where a siraature on a 
bill is forged or placed thereon wthout the authority of the pereon 
whose signature it purports to be, the forged or unauthorised 
signature is wholly inoperative, and no right to retain the bill or to 
give a discharge therefor or to enforce payment thereof against any 
party thereto can be acquired through or under that signature, 
unless the party against whom it is sought to retain or enforce 
payment of the bill is precluded from setting up the forgery or want 
of authority. 

Provided that nothing in this section shall affect the ratification of 
an unauthorised signature not amoimting to a forgery. 
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25. A signature by procuration operates as notice that the agent 
has but a limited authority to sign, and the principal is only bound 
by such signatiue if the agent in so signing was acting within the 
actual limits of his authority. 

26. (1.) Where a person signs a bill as drawer, indorser, or 
acceptor, and adds words to his signature, indicating that he signs 
for or on behalf of a principal, or in a representative character, he is 
not personally liable thereon ; but the mere addition to his signature 
of words describing him as an agent, or as filling a representative 
character, does not exempt him from personal liability. 

(2.) In determining whether a signatm-c on a bill is that of the 
principal or that of the agent by whose hand it is written, the 
construction most favourable to the validity of the instrument shall 
be adopted. 

The Consideratim for a Bill. 

27. (J.) Valuable consideration for a bill may be constituted by— 
(a.) Any consideration sufficient to support a simple contract ; 

(6.) An antecedent debt or liability. Such a debt or liability is 

deemed valuable considemtion, whether the bill is payable 
on demand or at a future time. 

(2.) Where value has at any time been given for a bill the holder 
is deemed to be a holder for value as regards the acceptor and all 
parlies to the bill who became parties prior to such time. 

(3.) Where the holder of a bill has a lien on it, arising either from 
contract or by implication of law, he is deemed to be a holder for 
value to the extent of the sum for which he has a lien. 

28. (1.) An accommodation party to a bill is a person who has 
signed a bill as a drawer, acceptor, or indoi^T, witliout receiving 
value therefor, and for the purpose of lending his name to .some 

other person. , , , ,, r 

(2.) An aeconunodation party is liable on the bill to a liolder lor 

value ; and it is immaterial whctlier, when such holder took the bill, 

he knew such paity to be an accommodation party or not. 

29. (1.) A holder in due cour.se is a liolder who has taken a bill, 
complete and regular on the face of it, under the following conditions ; 

namely— ^ , j 

(a.) That he became the holder of it before it was ovenlue, and 
without notice that it liad l)een previously dishonoured, if 
such was the fact : 

(b.) That he took the bill in good faith and for value, and that at 
the time the bill was negoliated to him he had no notice of 
any defect in the title of the person who negotiated it.^ 

(2.) In particular tlie title of a peiwin who negotiates a bill is 
defective within the meaning of this Act when he obtained the bill, 
or the acceptciucc thereof, by fraufl, duves?^, or force and fear, or 
other unlawful means, or for an illegal consideration, or when he 
negotiates it in breach of faith, or under sucli circumstances as 

amount to a fraud. i • • t 

(3.) A holder (whether for value or not), who denve.s his title to a 

bill through a holder in due course, and who is not himself a party 
to any fraud or illegality atfectiug it, has all the rights of that 
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holder in due course as regards the acceptor and all parties to the 
bill prior to the holder. 

Presump- 30. (1.) Even' party whose signature appears on a bill is pnml, 
and good ^ deemed to have become a party thereto for value, 
faith. (2.) Every holder of a bill is prima facie deemed to be a holder in 

due course ; but if in an action on a bill it is admitted or proved 
that the acceptance, issue, or subsequent negotiation of a bill is 
alfected with fraud, duress, or force pd fear, or illegality, the burden 
of proof is shifted, unless and until the holder proves that, subse- 
quent to the alleged fraud or illegality, value has in good faith been 
given for the bill. 

Negotiation of Bills. 

31- (h) A bill is negotiated when it is transferred from one person 
to another in such a manner as to constitute the transferee the 
holder of the bill. 

(2.) A bill payable to bearer is negotiated by delivery. 

(3.) A bill payable to order is negotiated by the indorsement of 
the holder completed by delivery. 

(4.) Where the holder of a bill payable to his order transfers it 
for value without indorsing it, the transfer gives the transferee such 
title as the transferor had in the bill, and the transferee in addition 
acquires the right to have the indorsement of the transferor. 

(5.) Where any person is under obligation to indorse a bill in a 
representative capacity, he may indorse the bill in such terms as to 
negative personal liability. 
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32. An indorsement in order to operate as a negotiation must 
comply with the following conditions, namely— 

(1.) It must be written on the bill itself and be signed by the 
indorser. The simple signature of the indorser on the bill, 
without additional words, is sufficient. 

indorsement written on an allonge or on a “ copy ” of 
a bill issued or negotiated in a country where “ copies ” are 
recognized, is deemed to be written on the bill itself. 

(2.) It must be an indorsement of the entire bill. A partial 
indorsement, that is to say, an indorsement which purports 
to transfer to the indorsee a part only of the amount pay- 
able, or which purports to transfer the hill to two or more 
indorsees severally, does not operate as a negotiation of a 
bill. 

(3.) Where a bill is payable to the order of two or more payees or 
indorsees who are not partners all must indorse, imless the 
one indorsing has authority to endorse for the others. 

(4.) Where, in a bill payable to order, the payee or indorsee is 
wrongly designated, or his name is mis-spelt, he may indorse 
the bill as therein described, adding, if be think fit, his 
proper signatiue. 

(5.) Where there are two or more indorsements on a bill, each 
indorsement is deemed to have been made in the order in 
which it appears on the bill, until the contrary is proved. 

(6.) An indorsement may be made in blank or speciaL It may 
also contain terms making it restrictive. 
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33. Where a bill purports to be indorsed conditionally the 
condition may be disregarded by the payer, and payment to the 
indorsee is valid whether the condition hos been fulfilled or not. 

34. (1.) An indorsement in blank specifies no indorsee, and a bill 
so indorsed becomes payable to bearer 

(2.) A special indorsement specifies the person to whom, or to 
whose order, the bill is to be payable. 

(3.) The provisions of this Act relating to a payee apply, with 
the necessary modifications, to an indorsee under a special 
indorsement. 

(4.) When a bill has been indorsed in blank, any holder may 
convert the blank endorsement into a special indorsement by writing 
above the indorser’s signature a direction to pay the bill to or to the 
order of himself or some other person. 

35. (1-) An indorsement is restrictive which prohibits the further 
negotiation of the hill, or which expresses that it is a mere authority 
to deal with the bill as thereby directed, and not a transfer of the 
ownership thereof : as, for example, if a bill be indorsed “ Pay D. 
only,” or “ Pay D. for the account of X.,” or “ Pay D. or order for 
collection.” 

(2.) A restrictive indorsement gives tlie indorsee the right to 
receive payment of the bill and to sue any party thereto that his 
indorser could have sued, but gives him no jxjwer to transfer his 
rights as indorsee, unless it expressly authorise him to do so. 

(3.) Where a restrictive indorsement authorises further transfer, 
all subseq^uent indorsees take the bill with the same rights, and sub- 
ject to the same liabilities as the first indorsee under the restrictive 
indorsement. 

36. (1.) Where a bill is negotiable in its origiu, it continues to be 
negotiable until it has been (a.) restrictively indorsed, or (6.) dis- 
charged by payment or otherwise. 

(2.) Where an overdue bill is negotiated, it can only be negotiated 
subject to any defect of title affecting it at its maturity, and thence- 
forward no person who takes it can acquire or give a better title 
than that which the pewson from whom he took it bad. 

(3.) A bill payable on demand is deemed to be overdue within 
the meaning and for the purposes of this section when it appeals on 
the face of it to have been in circulation for an unreasonable length 
of time. What is an unreasonable length of time for this purpose 
is a question of fact. 

(4.) Except where an indorsement bears date after the maturity of 
the bill, every negotiation is prima facie deemed to have been effected 
before the bill was overdue. 

(5.) Where a bill which is not overdue has been dishonoured, any 
person who takes it with notice of the dishonour takes it subject to 
any defect of title attacliing thereto at the time of dishonour, but 
nothing in this sub-section shall affect the rights of a holder in due 
course. 

37. Where a bill is negotiated back to the drawer, or to a prior 
indorser or to the acceptor, such party may, subject to the provisions 
of this Act, re-issue and further negotitiate the bill, but he is not 
entitled to enforce payment of the bill against anyiuteivening party 
to whom he was previously liable. 
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38. The rights and powers of the holder of a bill are as follows : 

(1.) He may sue on the bill in his own name : 

(2.) Where he is a holder in due course, he holds the bill free 
from any defect of title of prior parties, as well as from 
mere personal defences available to prior parties among 
themselves, and may enforce payment against all parties 
liable on the bill : 

(3.) Where his title is defective (a.) if he negotiates the bill to a 
holder in due course, that holder obtains a good and com- 
plete title to the bill, and (6.) if he obtains payment of the 
bill, the person who pays him in due coui-se gets a valid 
discharge for the bill. 

General Duties of the Bolder. 

39. (1.) Whei*c a bill is payable after sight, presentment for 
acceptance is neces.‘^UT, in order to fix the maturity of the instrument. 

(2.) Where a bill exj)ressly stipulates that it shall be presented for 
accentanee, or where a bill i.s drawn payable elsewhere than at the 
residence or place of business of the drawee, it must be presented for 
acceptance before it can be presented for payment. 

(3.) In no other case is presentment for acceptance necessary in 
Older to render liable any party to the bill. 

(4.) \\'liere the holder of a bill, drawn payable elsewhere than at 
the place of business or residence of the drawee, has not time, ■with 
the exercise of reasonable diligence, to present the bill for acceptance 
before presenting it for payment on the day that it falls due, the 
delay caused by presenting the bill for acceptance before presenting 
it tor payment is excused, and does not discharge the di-awer and 
indorsers. 

40. (1.) Subject to the provisions of this Act, when a bill payable 
after sight is negotiated, the holder must either present it for 
acceptance or negotiate it within a reasonable time. 

(2.) If he do not do so, the drawer and all indorsers prior to that 
holder are discharged. 

(3.) In determining what is a reasonable time within the meaning 
of this section, regaid shall be had to the nature of the bill, the 
usage of trade with respect to similar bills, and the facts of the 
particular case. 

41. (1.) A bill is duly presented for acceptance which is presented 
in accordance w’ith the following rules : 

(a.) The presentment must be made by or on behalf of the holder 
to the drawee or to some person authorised to accept or 
refuse acceptance on liis behalf at a reasonable hour on a 
business day and before the bill is overdue : 

(6.) Where a bill is addressed to two or more drawees, who are not 
partners, presentment must be made to them all, unless one 
has authority to accept for all, then presentment may be 
made to him only : 

(c.) Where the drawee is dead, presentment may be made to bis 
personal representative : 

(rf.) Where the drawee is bankrupt, presentment may be made to 
him or to his trustee : 
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(e.) Where authorised by agreement or usage, a presentment 
through the post office is sufficient 

(2.) Presentment in accordance with these rules is excused, and a 
bill may be treated as dishonoured by non-acceptance — 

(a.) Where the drawee is dead or bankrupt, or is a fictitious 
person or a person not having capacity to contract by bill : 

(6,) Where, after the exercise o? reasonable diligence, such 
presentment camiot be effected ; 

(c.) Where althougli the presentment has been irregular, acceptance 
has been refused on some other gi-ound. 

(3.) The fact that the holder has reason to believe that the bill, on 
presentment, will be dishonoured does not excuse presentment. 

42. (1.) When a bill is duly presented for acceptance and is not 
accepted within the customary time, the person presenting it must 
treat it as dishonoured by non-acceptance. If he do not, the lioldcr 
shall lose his right of recourse against the drawer and indorsers. 

43. (i.) A bill is dishonoured by non-acceptance — 

(ft.) When it is duly presented for acceptance, and such an accept- 
ance as is prescribed by this Act is refused or cannot be 
obtained ; or 

(h.) When presentment for acceptance is excused and the bill is 
not accepted. 

(2.) Subject to the provision.'! of this Act, when a bill is dis- 
honoured by non-acceptance, an immediate right of recourse against 
the drawer and indorsers accrues to the holder, and no preseniruent 
for payment is necessary. 

44. (1.) The holder of a lull may refuse to take a qualified accept- 
ance, and if he doe.? not obtain an unqualified acceptance may treat 
the bill as dishonoured by non-acceptance. 

(2.) Where a qualified acceptance is taken, and the drawer or an 
indorser has not expres.sly or impliedly authorised tlie holder to 
take a qualified acceptonce, or does not subsequently absent thereto, 
such drawer or indorser is di.schargcd from bi.s liability on the bill. 

The provisions of this sub-section do not apply to a partial 
acceptance, whereof due notice has been given. Where a foreign 
bill has been accepted as to part, it must be protested as to the 
balance. 

(3.) When the drawer or indonser of a bill receives notice of a 
qualified acceptance, and does not within a reasonable time express 
his dissent to the holder he shall be deemed to have assented 
thereto. 

45. Subject to the provision.? of this Act, a bill must be duly 
presented for payment. If it be not so presented the drawer and 
indorsers shall be discharged. 

A bill is duly presented for payment which is presented in accord- 
ance with the following rules : — 

(1.) Where the bill is not payable on demand, i>resentment must 
be made on the day it falls due. 

(2.) Where the bill is payable on demand, then, subject to the 
provisions of this Act, presentment must be made within a 
reasonable time after its issue in order to render the drawer 
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liable, and within a reasonable time after its indorsement, 
in order to render the indorser liable. 

In determining what is a reasonable time, regard shall 
be had to the nature of the bill, the usage of trade with 
regard to similar bills, and the facts of the particular case. 

(3.) Presentment must be made by the holder or by some person 
authorised to receive payment on his behalf at a reasonable 
hour on a business day, at the proper place as hereinafter 
defined, either to the person designated by the bill as payer, 
or to some person authorised to pay or refuse payment on 
his behalf if with the exercise of reasonable diligence such 
person can there be found. 

(4.) A bill is presented at the proper place : — 

(a.) Where a place of payment is specified in the bill 
and the bill is there presented. 

(6.) Where no place of payment is specified, but the 
address of the drawee or acceptor is given in the 
bill, and the bill is there presented. 

(c.) Where no place of payment is specified and no address 
given, and the bill is presented at the drawee's or 
acceptor's place of business if known, and if not, 
at his ordinary residence if known. 

(d.) In any other case if presented to the drawee or 
acceptor wherever he can l>e found, or if presented 
at his last known place of business or residence. 

(5.) Where a bill is presented at the proper place, and after the 
exercise of reasonable diligence no person authorised to pay 
or refuse payment can be found there, no further present- 
ment to the drawee or acceptor is required. 

(6.) Where a bill is drawn upon, or accepted by two or more 
persons who are not partners, and no place of payment is 
specified, presentment must be made to them all. 

(7.) Where the drawee or acceptor of a bill is dead, and no place 
of payment is specified, presentment must be made to a 
personal representative, if such there be, and with the 
exercise of reasonable diligence he can be found. 

(8.) Where authorised by agreement or usage a presentment 
through the post office is sufficient 

Excuses for 
delay or 
non-piescnt- 
mont for 
payment. 


46. (1.) Delay in making presentment for payment is excused 
when the delay is caused by circumstances beyond the control of the 
holder, and not imputable to his default, misconduct or negligence. 
When the cause of delay ceases to operate presentment must be made 
with reasonable diligence. 

(2.) Presentment for payment is dispensed with, — 

(a.) Where, after the exercise of reasonable diligence, presentment, 
as required by this Act, cannot be effected. 

The fact that the holder has reason to believe that the 
bill will, on presentment, be dishonoured, does not dispense 
with the necessity for presentment. 

(&.) Where the draw’ee is a fictitious person. 

(c.) As regards the draw'er where the drawee or acceptor is not 
bound, as betw’een himself and the drawer, to accept or pay 
the bill, and the drawer has no reason to believe that the 
bill would be paid if presented. 
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(d.) As regards an indorser, where the bill was accepted or made ' 
for the accommodation of that indorser, and he has no 
reason to expect that tlie bill would be paid if presented. 

(«.) By waiver of presentment, express or implied. 


47. (!•) A bill is dishonoured by non-payment (a.) when it is Dishonour 
duly presented for payment and payment is refused or cannot be uon- 
obtained, or (6.) when presentment is excused and the bill is overdue 
and unpaid. 

(2.) Subject to the provisions of this Act, when a bill is dis- 
honoured by non-payment, an immediate right of recourse against 
the drawer and indorsers accrues to the hoMer. 


48. Subject to the provisions of this Act, when a bill has been dis- Notice of 
honoured by non-acceptance or by non-payment, notice of dishonour 
must be given to the drawer and each indorser, and any drawer or o?non.^*^ 
indorser to whom .such notice is not given is dischaiged ; Provided notiw. 
that— 

(1.) Where a bill is dishonoured by nou-aceeptance and notice 
of dishonour is not given, the rights of a holder in due 
course subsequent to the omission, shall not be prejudiced 
by the omission.. 

(2.) Where a bill is dishonoured by non-acceptance and due notice 
of dishonour is given, it shall not be necessary to give notice 
of a subse^pient dishonour by non-payment unless the bill 
shall in the meantime have been accepted. 


49. Notice of dishonour in order to be v.alid and effectual must Rules a.s to 

be given in accordance uith the following rules SSlonour 

(1.) The notice must be given by or on belialf of the holder, or by 
or on behalf of an indorser who, at tlie time of giving it, is 
himeelf liable on the bill. 

(2.) Notice of dishonour may be given by an agent either in his 
own name, or in the name of any party entitled to give 
notice whether that party be his principal or not, 

(3.) Where tlie notice is given by or on behalf of the holder, it 
enures for the benefit of all .'tubsefjuent liolders and all 
prior indorsers who have a right ol recourse again.st tlie 
party to whom it is given. 

(4.) Where notice is given by or on behalf of an indorser entitled 
to give notice as hereinl)cfore provided, it enures for the 
benefit of the holder and all indorsers subsequent to the 
party to whom notice is given. 

(5.) The ni'tice may be given in writing or by personal communi- 
cation, and may be given in anv terms which sufficiently 
identity the bill, and intimate that tlie bill has been dis- 
honoured by non-acceptance or non-payment. 

(6.) The return of a dishonoured bill to the drawer or an indorser 
is, in point of form, deemed a sufficient notice of dishonour. 

(7.) A written notice need not be signed, and an insullicient 
written notice may be supplemented and validated Ijy 
verbal communication. A misde-scription of the hill shall 
not vitiate the notice unless the party to whom the notice 
ifl given is in fact misled thereby. 
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(8.) Where notice of dishonour is required to be given to any 

person, it may be given either to the party himself, or to 
Ins agent in that behalf. 

(9.) Where the drawer or indorser is dead, and the party giving 
notice knows it, the notice must be given to a person^ 
representative if such there be, and with the exercise of 
reasonable diligence he can be found. 

(10.) Where the drawer or indorser is bankrupt, notice may be 
given either to the party himself or to the trustee. 

(11.) Whete there are two or more drawers or indorsers who are 

not partiiei-s, notice must be given to each of them, unless 

one of them has authority to receive such notice for the 
others. 

(12.) Tlie notice may be given as soon as the bill is dishonoured 
and must be given within a reasonable time thereafter. 

In the absence of special circumstances notice is not 
deemed to have been given within a reasonable time, 

(«.) Where the person dving and the person to receive 
notice reside in the same place, the notice is given 
or sent oft in time to reach the latter on the day 
after the dishonour of the bill. 

(6.) Where the person giving and the person to receive 
notice reside in different places, the notice is sent 
off on the day after the dishonour of the bill, if 
there be a post at a convenient hour on that day, 
and if there be no such post on that day then by 
the next post thereafter. 

(13.) Where a bill when dishonoured is in the hands of an agent, 
he may either himself give notice to the parties liable on 
the bill, or he may give notice to his principal. If he give 
notice to his principal, he must do so within the same time 
as if he were the holder, and the principal upon receipt of 
such notice has himself the same time for giving notice as 
if the agent had been an independent holder. 

(14.) Where a party to a bill receives due notice of dishonour, he 
has after the receipt of such notice the same period of 
time for giving notice to antecedent parties that tne holder 
has after the dishonour, 

(15.) Where a notice of dishonour is duly addressed and posted, 
the sender is deemed to have given due notice of dis- 
honour, notwithstanding any miscarriage by the post office. 

50. (1.) Delay in giving notice of dishonour is excused where the 
delay is caused by circumstanees beyond the control of the party 
giving notice, and not imputable to his default, misconduct, or 
negligence. When the cause of delay ceases to operate the notice 
must be given with reasonable diligence. 

(2.) Notice of dishonour is dispensed with— 

(«.) When, after the exercise of reasonable diligence, notice as 
required by this Act cannot be given to or does not reach 
the drawer or indorser sought to be charged : 

(b.) By waiver express or implied. Notice of dishonour may be 
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waived before the time of giving notice has arrived, or after 
the omission to give due notice : 

(c.) As regards the drawer in the following cases, namely, (1) 
where drawer and drawee are the same person, (2) where 
the drawee is a fictitious person or a person not ha\nng 
capacity to contract, (3) where the drawer is the pei-son to 
whom the bill is presented for payment, (4) where the 
drawee or acceptor is as between himself and the drawer 
under no obligation to accept or pay the bill, (5) where 
the drawer has countermanded payment: 

(d.) As regards the indorser in the following cases, namely, (1) 
where the drawee is a fictitious person or a person not 
having capacity to contract and the indorser was aware of 
the fact at the time he indorsed the bill, (2) where the 
indorser is the person to whom the bill is presented for 
payment, (3) where the bill w'as accepted or made, for his 
accommodation. 

51. (1.) Where an inland bill has been dishonoui'ed it may, if the Noting or 
holder think fit, be noted for non-acceptance or non-payment, as the 
case may be ; but it shall not be necessary to note or protest any 
such bill in order to preserve recourse against the drawer or indorser. 

(2.) Where a foreign bill, appearing on the face of it to be such, 
has been dishonourea by non-acceptance it must be duly protestea 
for non-acceptance, and where such a bill, wliich has not been pre- 
viously dishonoured by non-acceptance, is di.shououred by non- 
payment it must be duly protested for non- payment. If it be not 
so protested the drawer and indorsers are discharged. Where a bill 
does not appear on the face of it to be a foreign bill, protest thereof 
in case of dishonour i.s unnecessary. 

(3.) A bill which has been protested for non-acceptance may be 
8ubse(iuently protested for non-payment. 

(4.) Subject to the provision-s of this Act, when a bill is noted or 
protested, it must be noted on the day of its dishonour. When a 
Dill has been duly noted, the protest may he subsequently e.xtended 
as of the date of the noting. 

(5.) Where the acceptor of a bill becomes bankrupt or insolvent 
or suspends payment before it matures, the holder may cause the 
bill to be protested for better security against the drawer and 
indorsers. 

(6.) A bill mmst be protested at tlie place where it is dishonoured : 

Provided that — 

(a.) When a bill is presented through the post, office, and returned 
by post dishonoured, it may be protested at tlie place to 
whmh it is returned and on the day of its return if received 
during business hoUR, and if not received during business 
hours, then not later than the next business day : 

(6.) When a bill drawn payable at the place of business or re.si- 
dence of some person other than the drawee, has been di.s- 
honoured by non-acceptance, it must be protested for non- 
payment at the place where it is expres.sed to he payable, 
and no further presentment for payment to, or demand on, 
the drawee is necessary. 
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(7.) A protest must contain a copy of the hill, and must be signed 
by the notary making it, and must specify — 

(fit.) The person at whose request the bill is protested : 

(/>.) The place and date of protest, the cause or reason for pro- 
testing the bill, the demand made, and the answer given, 
if any, or the fact that the drawee or acceptor could not be 
found. 

(8.) Where a bill is lost or destroyed, or is wrongly detained from 
the person entitled to hold it, protest may be made on a copy or 
written particulars thereof. 

(9.) Protest is dispensed with by any circumstance w'hich would 
dispense with notice of dishonour. Delay in noting or prote-sting is 
excused when the delay is caused by circumstances beyond the control 
of the holder, and not imputable to his default, misconduct, or 
negligence. When the cause of delay ceases to operate the bill must 
be noted or protested with reasonable diligence. 

52. (1.) When a bill is accepted generally presentment for payment 

is not necessary in order to render the acceptor liable. 

(2.) ^Vhen by the terms of a qualified acceptance presentment for 
payment is requii’ed, the acceptor, in the absence of an express 
stipulation to that effect, is not discharged by the omission to present 
the bill for payment on the day that it matures. 

(3.) In order to render the acceptor of a bill liable it is not 
necessary to protest it, or that notice of dishonour should be given 
to him. 

(4.) Where the holder of a bill presents it for payment, he shall 
exhibit the bill to the person from whom he demands payment, and 
when a bill is paid the holder shall forthwith deliver it up to the 
party paying it. 

Liahilities of Parties. 

53 . (!•) A bill, of itself, does not operate as an assignment of 
funds in the hands of the drawee available for the payment thereof, 
and the drawee of a bill who does not accept as required by this Act 
is not liable on the instrument. This sub-section shall not extend 
to Scotland. 

(2.) In Scotland where the drawee of a bill has in his hands funds 
available for the payment thereof, the bill operates as an assignment 
of tlie sum for which it is dra^Ti in favour of the holder, from the 
time when the bill is presented to the drawee. 

54. The acceptor of a bill, by accepting it — 

(1.) Engages that he will pay it according to the tenor of his 
acceptance : 

(2.) Is precluded from denying to a holder in due course : 

(a.) The existence of the drawer, the genuineness of his 
signature, and his capacity and authority to draw 
the bill ; 

(6.) In the case of a bill payable to drawer’s order, the 
then capacity of the drawer to indorse, but not the 
genuineness or validity of his indorsement ; 

(c.) In the case of a bill payable to the order of a third 
person, the existence of the payee and his then 
capacity to indorse, but not the genuineness or 
validity of his indorsement 
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66. (l.) The drawer of a bill by drawing it— Liability of 

(a.) Engages that on due presentment it shall be accepted and 
paid according to its tenor, and that if it be dishonoured he 
wUl compensate the holder or any indorser who is compelled 
to pay it, provided that the requisite proceedings on dis- 
honour he duly taken ; 

(b.) Is precluded from denying to a holder in due course the 
existence of the payee and his then capacity to indorse. 

(2.1 The indorser of a bill by indorsing it — 

(a.) Engages that on due presentment it shall be accepted and paid 
according to its tenor, and that if it be dishonoured he will 
compensate the holder or a subsequent indorser who is 
compelled to pay it, provided that the requisite proceedings 
on dishonour be duly taken ; 

(6.) Is precluded from denying to a holder in due course the 
genuineness and regularity in all respects of the drawer’s 
signature and all previous indorsements ; 

(c.) Is precluded from denying to his immediate or subsequent 
indorsee that the bill was at the time of his indorsement 
a valid and subsisting bill, and that he had then a good 
title thereto. 


56. Where a person signs a bill otherwise than as drawer or stranger 
acceptor, he thereby incurs the liabilities of an indorser to a holder fBofg*^*** 
in due course. inaurser. 


67. Where a bill is dishonoured, the measure of damages, which 
shall be deemed to be liquidated damages, shall be as follows : 

(1.) The holder may recover from any jjarty liable on the bill, and 
the drawer who has been compelled to pay the hill may 
recover from the acceptor, and an indorser who has been 
compelled to pay the bill may recover from the acceptor or 
from the drawer, or from a prior indorser — 

(a.) The amount of the bill : 

(6.) Interest thereon from the time of presentment for 
payment if the bill is payable on demand, and from 
the maturity of the bill in any other case : 

(c.) The expenses of noting, or, wheiiorotest is necessary, 
and the protest has been extended, the expenses of 
protest. 

(2.) In the case of a bill which has been di.shonoured abroad, in 
lieu of the above damages, the holder may recover from the 
drawer or an indorser, and the drawer or an indorser who 
has been compelled to pay the bill may recover from any 
party liable to him, the amount of the re-exchange with 
interest thereon until the time of payment. 

(3.) Where by this Act interest may be recovered as damages, such 
interest may, if justice require it, be witliheld wholly or in 
part, and where a bill is expressed to be payable with interest 
at a given rate, interest as damages may or may not be given 
at the same rate as interest proper. 
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68. (b) Where the holder of a bill payable to bearer negotiates it by Transferor 
delivery without indorsing it, he is called a « transferor by delivery. 

(2.) A transferor by delivery is not liable on the instrument. tranaferoo. 
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(3.) A transferor by deliver)' who negotiates a bill thereby warrants 
to his ininiediate transferee being a holder for value that the bill is 
what it purports to be, that he has a right to transfer it, and that 
at the time of transfer he is not aware of any fact which render it 
valueless. 

Discharge of Bill. 

59. (1.) A hill is discharged by payment in due course by or on 
behalf of the drawee or acceptor. 

Payment in due course ” means payment made at or after the 
maturity of the bill to tlie bolder thereof in good faith and without 
notice that his title to the bill is defective. 

(2.) Subject to the provisions hereinafter contained, when a bill is 
paid by the drawer or an indorser it is not discharged ; but 

(a.) Where a bill payable to, or to the order of, a third party is 
paid by the drawer, the drawer may enforce payment thereof 
against the acceptor, but may not re-issue the bill, 

(b.) Where a bill is paid_ by an indorser, or where a bill payable 
to drawer’s order is paid by the drawer, the party paying it 
is remitted to hi.s former rights as regards the acceptor or 
antecedent parties, and he may, if he thinks fit, strike out 
his own and sub.sequcnt indorsements, and again negotiate 
the bill. 

(3.) Where an accommodation bill is paid in due course by the 
party accommodated the bill is discharged. 

60. When a bill jiayable to order on demand is drawn on a banker, 
and the banker on whom it is drawn pays the bill in good faith and 
m the ordinary course of busincs.'t, it is not incumbent on the banker 
to show that tlie indorsejuent of the payee or any subsequent indorse- 
ment was made by or under the authority of the person whose 
indorsement it purports to be, and the banker is deemed to have paid 
the bill in due course, although such indorsement has been forged or 
made without authority. 

61. When the acceptor of a bill is or becomes the holder of it at or 
after its maturity, in his own right, tiie bill is discharged. 

62. (1.) Wlien the holder of a bill at or after its maturity absolutely 
pd unconditionally renounces his rights against the acceptor the bill 
1 $ discharged. 

The renunciation must be in writing unless the bill is delivered up 
to the acceptor. 

(2.) The liabilities of any party to a bill may in like manner be 
renounced by the holder before, at, or after its maturity ; but nothing 
in this section shall affect tlie rights of a holder in due course without 
notice of the renunciation. 

63. (1.) Where a bill is intentionally cancelled by the holder or his 
agent, and the cancellation is apparent thereon, the bill is discharged. 

(2.) In like manner any party liable on a bill may be discharged 
by the intentional cancellation of his signature by the holder or his 
agent. In such case any indorser who w’ould have had a right of 
recourse against the party whose signature is cancelled, is also 
discharged. 

(3.) A cancellation made unintentionally, or under a mistake) or 
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without the authority of the holder, is inoperative ; but where a bill ' 
or any signature thereon appears to have been cancelled the burden 
01 proot lies on the party who alleges that the cancellation was made 
. unintentionally, or under a mistake, or without authority. 

a bill or acceptance is materially altered without Alteration 
the assent of all parties liable on the bill, the bill is avoided except 
M against a party who has himself made, authorised, or assented to 
the alteration, and subsequent indorsers. 

Provided that,— 

Where a bill has been materially altered, but the alteration is not 

apparent, and the bill is in the hands of a holder in due course, 

such holder may avail himself of the bill as if it had not been 

altered, and may enforce payment of it accoiding to its original 
tenor. ® 

(2.) In particular the following alterations are material, namely, 
any alteration of the date, the sum payable, the time of payment, 
the place of payment, and, where a bill has been accepted generally, 
the addition of a place of payment without the acceptor's assent. 

Acceptaiux aitd Payment for Honour. 

65. (1.) Where a bill of exchange has been protested for dishonour 

by non-acceptance, or protested for better security, and is not overdue 
any person, not being a party already liable thereon, may, with the 
consent of the holder, intervene and accept the bill supra protest for 
the honour of any party liable thereon, or for the honour of the person 
for whose account the bill is drawn. 

(2.) A bill may be accepted for honour for part only of the sum 
for which it is drawn. 

(3.) An acceptance for honour supra protest in order to be valid 
must— 

(a.) Be written on the bill, and indicate that it is an acceptance 
for honour : 

(k) Be signed by the acceptor for honour. 

(4.) "Where an acceptance for honour does not expressly state for 
whose honour it is made, it is deemed to be an acceptance for the 
honour of the drawer. 

(5.) Where a bill payable after sight is accepted for honour, its 
maturity is calculated from the date of the noting for non-acceptance 
and not from the date of the acceptance for honour. ' 

66. (1.) The acceptor for honour of a bill by accepting it engages Liability 
that he will, on due presentment, pay the bill according to the tenor 
of his acceptance, if it is not paid by the drawee, provided it has been 
duly presented for payment, and protested for non-payment, and that 
he receives notice of these facts. 

(2.) The acceptor for honour is liable to the holder and to all 
parties to the bill subsequent to the party for whose honour he has 
accepted. 

67. (1.) Where a dishonoured bill has been accepted for honour Presant- 

supra protest, or contains a reference in case of need, it must be meat to 
protested for non-payment before it ia pi*e8ented for payment to the 
acceptor for honour, or referee in case of ne^. nenour. 

G. 
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(2.) "Where the address of the acceptor for honour is in the same 
place where the hill is protested for non-payment, the bill must be 
presented to him not later tlian the day following its maturity ; and 
where the addrc'S of the acceptor for honour is in some place other 
than the jdace wliere it was protested for non-payment, the bill must 
bo forwarded not later tliau the day following its maturity for 
piesentnient to him. 

(3.) Delay in presentment or non-presentment is excused by any 
circumstance winch would excuse dtday in presentment for payment 
or non-presentment for payment. 

(4.) When a bill of exchange is dishonoured by the acceptor for 
honour, it must be protested for non-payment by him. 

Pajancnt 68. (1.) Where a bill has been protested for non-payment, any 

intetwene and pay it supra protest for the honour of any 
protest. pni'ty liable thereon, or for the honour of the person for whose 

account tlie bill is drawn. 

(2.) ■Where two or more persons offer to pay a bill for the honour 
of different parties, the person whose payment will discharge most 
I>arties to the bill shall have the preference. 

(3.) Payment for honour supra protest, in order to operate as such 
and not as a mere voluntary payment, must be attested by a notarial 

act of honour, which may be appended to the protest or form an 
extension of it. 

(4.) The notarial act of honour must be founded on a declaration 
made l)y the payer for honour, or his agent in that Wialf, declaring 
Ins intention to pay the bill for honour, aud for whose honour 
he pays. 

(5.) Where a bill has been paid for honour, all parties subsequent 
to the parly for whose honour it is paid are discharged, but the payer 
for honour is subrogated for, and succeeds to both the rights aud 
duties of, the holder as regards tlie party for whose honour le pays, 
and all parties liable to that party. 

(6.) The payer for honour, on paying to the holder the amount of 
the bill and the notarial expenses incidental to its dishonour is 
entitled to receive both the bill itself and the protest. If the holder 

do not on demand deliver them up he shall be liable to the payer 
for honour in damages. 

(7.) Wliere tlie holder of a bill refuses to receive payment supra 
protest he shall lose his right of recourse against any party who 
would have lieen discharged by such payment. 


Lost Instruments. 


Holder’s 
riffht to 
duplicate 
of lost bill. 


69. Where a bill has been lost before it is overdue the person who 
was the holder of it may apply to the drawer to give him another 
bill ol the same tenor, giving security to the drawer if required 
to indemnify him against all persons whatever in case the hill 
alleged to have been lost shall be found again. 

It the drawer on retpiest as aforesaid refuses to give such duplicate 
bill, he may be compelled to do so. 


Action on 70. In any action or proceeding upon a bill, the court or a judge 
lost bill. may order tliat the loss of the instrument shall not he set up, 
provided an indemnity be given to the satisfaction of the court or 
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judge against the claims of any other person upon the instrument in 
question. ^ ^ 


Bill in a Set. 

71. (1.) Where a bill is drawn in a set, each part of the set being Rales as to 
numbered, and containing a reference to the other parts, the whole 
of the parts constitute one bill. 

holder of a set indorses two or more parts to 
□itrerent persons, he is liable on every such part, and every indorser 
subsequent to him is liable on the part he has himself indorsed as if 
the said parts were separate bills. 

(3.) Where two or more parts of a set are negotiated to different 
holdem in due course the holder whose title first accrues is as between 
such holders deemed the true owner of the bill : but nothing in 
this sub-section shall affect the rights of a person v ho in due course 
accepts or pays the part first presented to him. 

(4.) The acceptance may be written on any part, and it must be 
written on one part only. 

If the drawee accepts more than one part, and such accepted parts 
get into the bands of different holders in due course, he is liable on 
every such part as if it were a separate bill. 

(5.) When the acceptor of a bill drawn in a set pays it without 
requiring the part bearing his acceptance to be delivered up to him, 
and that part at maturity is outstanding in the hands of a holder in 
due course, he is liable to the holder thereof. 

(6.) Subject to the preceding rules, where any one part of a bill 
drawn in a set is discharged by payment or otherwise, the whole 
bill 18 discharged. 


Conjlict of Laws. 

72. Were a bill drawn in one country is negotiated, accepted, Rnica where 
or payable in another, the rights, duties, and liabilities of the 
parties thereto are determined as follows : conflict. 

(1.) The validity of a bill as regards requisites in form is deter- 
mined by the law of the place of Issue, and the validity 
as regards requisites in form of the supervening contracts, 
such as acceptance or indorsement, or acceptance supra 
protest, is determined by the law of the place where such 
contract was made. 


Provided that— 

(a.) Where a bill is issued out of the United Kingdom 
it is not invalid by reason only that it is not 
stamped in accordance \rith the law of the place 
of issue ; 

(6.) Where a bill, issued out of the United Kingdom, 
conforms, as regards requisites in form, to the law 
of the United Kingdom, it may, for the purpose 
of enforcing payment thereof, be treated as valid 
as between all persons who negotiate, hold, or 
become parties to it in the United Kingdom. 

(2.) Subject to the provisions of this Act, the interpretation of 
the drawing, indorsement, acceptance, or acceptance supra 
protest of a bill, is determined by the law of the place 
where such contract is made. ^ 
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Provided that where an inland hill is indorsed in a foreign 
country the indorsement shall, as regards the payer, be 
interpreted according to the law of the United Kingdom. 

(3.) The duties of the holder with respect to presentment for 
acceptance or payment and the necessity for or sufficiency 
of a protest or notice of dishonour, or otherwise, are 
determined by the law of the place w'here the act is 
done or the bill is dishonoured. 

(4.) Where a bill is drawn out of but payable in the United 
Kingdom and the simi payable is not expressed in the 
currency of the United Kingdom, the amount shall, in the 
absence of some express stipulation, be calculated according 
to the rate of exchange for sight drafts at the place of 
payment on the day the bill is payable. 

(5.) Where a bill is drawn in one country and is payable in 
another, the due date thereof is determined according to 
the law of the place where it is payable. 


Part III.— Cheques on a Banker. 

73. A cheque is a bill of exchange drawn on a banter payable on 
demand. 

Except as otherwise provided in this part, the provisions of this 
Act applicable to a bill of exchange payable on demand apply to a 
clieque. 

74. Subject to the provisions of this Act — 

(1.) Where a cheque is not presented for payment wthin a 
reasonable time of its issue, and tlie drawer or the person 
on whose account it is drawn had the right at the time 
of such presentment as between him and the banker to 
have the cheq^ue paid and suffers actual damage through the 
delay, he is discharged to the extent of such damage, that 
is to say, to the extent to which such drawer or person 
is a creditor of such banker to a larger amount than he 
would liave been had such cheque been paid. 

(2.) In determining what is a reasonable time regard shall be had 
to the nature of the instrument, the usage of trade and of 
bankers, and the facts of the particular case. 

(3.) The holder of such cheque as to which such drawer or person 
is discharged shall be a creditor, in lieu of such drawer or 
person, of such banker to the extent of such discharge, and 
entitled to recover the amount from him. 

75. The duty and authority of a banker to pay a cheque drawn 
on him by his customer are determined by — 

(1.) Countermand of payment : 

(2.) Notice of the customer’s death. 

Crossed Cheques. 

76. (1-) Where a cheque bears across its face an addition of— 

(a.) The words “and company” or any abbreviation thereof 

between two parallel transverse lines, either with or without 
the words “ not negotiable j ” or 
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(&.) Two parallel transverse lines simply, either with or without 
the words “ not negotiable ; ” 

that addition constitutes a crossing, and the cheque is crossed 
generally. 

(2.) Where a cheque beai-s across its face an addition of the name 
of a banker, either with or without the w'ords “not negotiable,^’ that 
addition constitutes a crossing, and the cheque is crossed specially 
and to that banker. 


77. (1.) A cheque may be crossed generally or specially by the 
drawer. 

(2.) Where a cheque is uncrossed the holder may cross it generally 
or specially. 

(3.) Where a cheque is crossed generally the holder may cross it 
specially. 

(4.) Where a cheque is crossed generally or specially, the holder 
may add the words “ not negotiable.” 

(6.) Where a cheque is crossed specially, the banker to whom it is 
cro.ssed may again cross it specially to another banker for collection. 

(6.) Where an uncrossed cheque, or a cheque crossed generally, is 
sent to banker for collection, he may cross it specially to himself. 


Crossiog by 
drawer or 
after issue. 


78. A crossing authorised by this Act is a material part of the 
cheque ; it shall not be lawful for any person to obliterate or, except 
as authorised by this Act, to add to or alter the crossing. 


CrossiQg a 
material 
part of 
cheque. 


79. (1.) Where a cheque is crossed specially to more than one Duties of 
banker except when crossed to an agent for collection being a banker, to 

the banker on whom it is drawn shall refuse payment thereof. ^e^es. 

(2.) Where the banker on whom a cheque is drawn which is so 
crossed nevertheless pays the same, or pays a cheque crossed generally 
otherwise than to a banker, or if crossed specially otherwise than to 
the banker to whom it is crossed, or his agent for collection being a 
banker, he is liable to the true owner of the cheque for any loss he 
may sustain owing to the cheque having been so paid. 

Provided that where a cheque is presented for payment which does 
not at the time of presentment appear to be crossed, or to have had 
a crossing which has been obliterated, or to have been added to or 
altered otherwise than as authorised by this Act, the banker paying 
the cheque in good faith and without negligence shall not be respon- 
sible or incur any lialhlity, nor shall the payment be questioned by 
reason of the cheque having been crossed, or of the crossing having 
been obliterated or having been added to or altered otherwise than 
as authorised by tliis Act, and of payment having been made other- 
wise than to a banker or to the linker to whom the cheque is or was 
crossed, or to his agent for collection being a banker, as the case 
may be. 


80. Where the banker, on whom a crossed cheque is drawn, in 
good faith and without negligence pays it, if crossed generally, to a 
banker, and if crossed specially, to the banker to whom it is crossed, 
or his agent for collection being a banker, the banker paying the 
cheque, and, if the cheque has come into the hands of the payee, the 
drawer shall respectively be entitled to the same rights and be placed 
in the same position as if payment of the cheque nil been made to 
the true owner thereof. 


Protection 
to banker 
and drawer 
where 
cheque is 
crossed, 
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81. ^ere a person takes a crossed cheque -which bears on it the 
words not negotiable,” he shall not have and shall not be capable of 
giving a better title to the cheque than that which the person from 
whom he took it had. ^ 


S^cSiKting ^ banker in good faith and without negligence receives 

banker. payment lor a customer of a cheque crossed generally or specially to 
himself, and the customer has no title, or a defective title thereto/the 
anker sliall not incur any liability to the true owner of the cheque 
by reason only of having received such payment. 


Part IV.— Promissory Notes. 

Pmmisso.7 83. (1.) A promis.TOry note is an unconditional promise in writing 

defined. by one person to another signed by the maker, engaging to pay, 

on demand or at a fixed or determinable future time, a sum certain 

the order of, a specified person or to bearer. 

(2.) An instrument in the form of a note payable to maker’s order 

IS not a note within the meaning of this section unless and until it is 
indorsed by the maker. 

(3.) A note is not invalid by reason only that it contains also a 
pledge of collateral security, with authority to sell or dispose thereof. 

(4.) A note which is, or on the face of it purports to be, both made 
and payable within the British Islands, is an inland note. Any other 
note IS a foreign note. 

PJ,o™'®sory note is inchoate and incomplete until delivery 
ncccisary. thereof to the payee or bearer. ^ 


Joint and 

several 

notes. 


Note 

payable on 
demand. 


85. (1.) A promissory note may be made by two or more makers, 
and they may be liable thereon jointly, or jointly and severally, 

according to Its tenor. ^ j j j, 

(2.) Where a note runs, “ I promise to pay,” and is signed by two 
or more persons, it is deemed to be their joint and several note. 

86. (1.) Where a note payable on demand has been indorsed, it must 
be pre.sented for payment within a reasonable time of the indorsement. 
Ir It be not so presented the indorser is dischargeiL 

(2.) In determining what is a reasonable time, regard shall be had 
to the nature of the instrument, the usage of trade, and the facts of 
the particular case. 

(3.) Where a note payable on demand is negotiated, it is not 
deemed to be overdue, for the purpose of affecting the holder with 
detects of title of which he had no notice, by reason that it appears 
that a reasonable time for presenting it for payment has elapsed 
since its issue. 


Present- 87. (1.) Where a promissory note is in the body of it made pay- 

Soto^fori ^ ^ place, it must be presented for payment at that 

payment. 1”^^® ^ order to render the maker liable. In any other case, 
presentment for payment is not necessary in order to render the 
maker liable. 

(2.) Presentment for payment is necessary in order to render the 
indorser of a note liable. 

(3.) Wliere a note is in the body of it made payable at a particular 
place, presentment at that place is necessary in order to render an 
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indorser liable ; but when a place of payment is indicated by way of 
memorandum only, presentment at that place is sufficient to render 
tne indorser liable, but a presentment to the maker elsewhere, if 
sotticient in other respects, shall also suffice. 

88. pe maker of a promissory note by making it- Liability 

/o \ T P^y it according to its tenor : maker. 

(2.) Is precluded from denying to a holder in due course the 

existence of the payee and his then capacity to indorse. 

89. (1.) Subject to the provisions in this Part and, except as by Application 

this section provided, the provisions of this Act relating to bills of 

exchange apply, with the necessary modifications, to promissory 
notes. ^ 

(2.) In applying those provisions the maker of a note shall be 
deemed to correspond with the acceptor of a biU, and the first 
indorser of a note shall be deemed to correspond with the drawer of 
an accepted bill payable to drawer’s order. 

(3.) The following provisions as to bills do not apply to notes ; 
namely, provisions relating to— 

(a.) Presentment for acceptance ; 

(6.^ Acceptance ; 

(c.) Acceptance supra protest ; 

(d.) Bills in a set. 

(4.) Where a foreign note is dishonoured, protest thereof is 
unnecessary. 


Part V.— Supplementary. 

90. A thing is deemed to be done in good faith, within the Good faith, 
meaning ot this Act, where it is in fact done honestly, whether it is 

done negligently or not. 

91. (1.) T^ere, by this Act, any instmment or writing is required Signature 
to be signed by any person, it is not necessary that he should sign it 

with his own hand, but it is sufficient if his signature is written 
thereon by some other person by or under his authority. 

(2.) In the case of a corporation, where, by this Act, any instrument 
or wntmg w required to be signed, it is sufficient if the instrument or 
writing be sealed with the corporate seal, 

, this Act, the time limited for doing any act or computa- 

tning 18 less than three days, in reckoning time non-business days are 
excluded. 

“Non-business days,” for the purposes of this Act, mean— 

(a.) Sunday, Good Friday, Christmas Day : 

(6.) A Bank Holiday under the Bank Holidays Act, 1871, or Acts 
amending it : 

(c.) A day appointed by Royal proclamation as a public fast or 
thanksgiving day. 

Any other day is a business day. 

93. For the purposes of this Act, where a bill or note is required when 
to be protea ted within a specified time or before some further notjng 
proceeding is taken, it is sufficient that the bill has been noted for 
protest before the expiration of the specified time or the taking of 
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the proceeding ; and the formal protest may be extended at any time 
thereatter as of the date of the noting. 

94. Where a dishonoured bill or note is authorised or required to 
be protested, and the services of a notary cannot be obtained at the 
place where the bill is dishonoured, any householder or substantial 
resident of the place may, in the presence of two witnesses, give a 
certificate, signed by them, attesting the dishonour of the bill, and 
the certificate shall in all respects operate as if it were a formal 
protest of the bill. 

The form given in Schedule I. to this Act may be used with 
necessary modifications, and if used shall be sufficient. 

95. The provisions of this Act as to crossed cheques shall apply to 

a warrant for payment of dividend. ‘ 

96. The enactments mentioned in the Second Schedule to this Act 
are hereby repealed as from the commencement of this Act to the 
extent in that schedule mentioned. 

Provided that such repeal shall not affect anything done or suffered, 
or any right, title, or interest acquired or accrued before the com- 
niencenient of this Act, or any legal proceeding or remedy in respect 
of any such tiling, right, title, or interest. 

97. (!•) llie rules in bankruptcy relating to bills of exchange, ' 
promissory notes, and cheques shall continue to apply thereto, not- 
withstanding anything in this Act contained. 

(2.) The rules of common law including the law merchant, save in 
so tar as they are inconsistent with the express provisions of this Act, 

shall continue to apply to bills of exchange, promissory notes, and 
cheques. 

(3.) Nothing in this Act or in any repeal effected thereby shall 
affect— 

(a.) The provisions of the Stamp Act, 1870, (a) or Acts amending 
it, or any law or enactment for the time being in force 
relating to the revenue : 

(6.) The provisions of the Companies Act, 1862, or Acts amending 
it, or any Act relating to joint stock banks or .companies : 

(c.) The provisions of any Act relating to or confirming the 
privileges of the Bank of England or the Bank of Ireland 
respectively: 

(d.) The validity of any usage relating to dividend wanrants, or 
the indorsements thereof. 

98. Nothing in this Act, or in any repeal effected thereby, shall 
extend or restrict, or in any way alter or affect, the law and practice 
in Scotland in regard to summary diligence. 

99. Where any Act or document refers to any enactment repealed 
by this Act, the Act or document shall be construed, and shall 
operate, as if it referred to the corresponding provisions of this Act. 

100. In any judicial proceeding in Scotland, any fact relating to a 
bill of exchange, bank cheque, or promissory note, which is relevant 
to any question of liability thereon, may be proved by parole 

(a) Repealed. See Stamp Act, 1891 (54 & 54 Viet. c. 39). 
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mdence : Provided that this enactment shall not in any way affect 
the existing law and practice whereby the party who is, according to 

dehtirT i bank ch^eque, or promissory n^t° 

*"ay fie required, as a 

wndition of obtaining a sist of diligence, or suspension of a charge, 

° consignation, or to find such 

caution, as the Court or judge before whom the cause is depending 
may require. 

This section shall not apply to any case where the bill of exchange 

bank cheque, or promissory note has undergone the sesennial 
prescription. 


SCHEDULES. 


First Schedule. 

Form of protest which may be used when the services of a notary cannot be 

obtained. 

Know ^en that I, A.B. [householder], of , io the county 

SL w- Kingdom, at the request of C. B., there being no 

notary public available, did on the day of 188 at ° 

dmand parent [^ acceptance] of the bill of exchange’hereun’der written,' 
trom A. A, to which demand he made answer [state answer, if anvl 

“ShLngT’ ''• "■ 

(Signed) A. B. 


G. H. \ 
J. K. \ 


Witnesses. 


5 » it^lf should be annexed, or a copy of the bill and all that 

is written thereon should be under-written. 


Second Schedule. 
Enactments Kepealed. 


RewIoD and Chapter. 


Title of Act and E-xteot of Repeal. 


9 Will. 3, c. 17 ... 
3 & 4 Anne, c. 8 ... 

17 Geo. 3, c, 30 ... 

39&40 Geo. 3,r. 42 
48 Geo. 3, c. 88 ... 

X & 2 Geo. 4, c. 78 


An Act for the better payment of inland bills of 
exchange. 

An Act for giving like remedy upon promissory 
notes as ie now used upon bills of exchange 
and for the better payment of inland bills of 
exchange. 

An Act for further restraining the negotiation of 
promissory notes and inland bills of exchange 
under a limited sum within that part of Great 
Britain called England. 

An Act for the better observance of Good Friday in 
certain cases therein mentioned. 

An Act to restrain the negotiation of ])romis8ory 
notes and inland bills of exchange under a limited 
sum in England. 

An Act to regulate acceptances of bills of exchange. 


judicial pro- 
ceedings In 
Scotland. 


Section 94. 
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Session and Chapter. 


7 & 8 Geo, 4, c, 15 


9Geo. 4, 0 . 24 ... 


2 & 3 Will. 4, c. 98 


6 & 7 Will. 4, c. 68 


8 A: 9 Viet. c. 37, in 
part. 


19 & 20 Viet. c. 97, 
in part. 

23&24 Viet, c. Ill, 
in part. 


34 & 35 Viet. c. 74 


39 & 40 Viet. e. 81 
41 & 42 Viet. c. 13 


Title of Act and Extent of Repeal. 


I 


An Act for declaring the law in relation to bills of 
exchange and promissory notes becoming payable 
on Good Friday or Christmas Day. 

An Act to repeal certain Acte, and to consolidate and 
amend the laws relating to bills of exchange and 
promissory notes in Ireland, 
in part ; that is to say, 

Sections two, four, seven, eight, nine 
ten, eleven. 

An Act for regulating the protesting for non-pay- 
ment of bills of exchange drawn payable at a place 
not being the place of the residence of the drawee 
or drawees of the same. 

An A.ct for declaring the law as to the day on which 
it is requisite to present for payment to acceptor, 
or acceptors supra j)rotest for honour, or to the 
referee or referees, in case of need, bills of ex- 
change which have been dishonoured. 

An Act to regulate the issue of bank notes in Ire- 
land, and to regulate the repayment of certain 
sums advanced by the Governor and Company of 
the Bank of Ireland for the public service, 
in part ; that is to say. 

Section twenty-four. 

The Mercantile Law Amendment Act, 1866, 
in part ; that is to say. 

Sections six and seven. 

An Act for granting to Her Majesty certain duties 
of stamps, and to amend the laws relating to the 
stamp duties, 

in part ; that is to say. 

Section nineteen. 

An Act to abolish days of grace in the case of bills 
of exchange and promissory notes payable at sight 
or on presentation. 

The Crossed Cheques Act, 1876. 

The Bills of Exchange Act, 1878. 


Enactment Hepealed as to Scotland. 


19 & 20 Viet. c. 60, 
in part. 


The Mercantile Law (Scotland) Amendment Act, 
1836, 

in part ; that is to say. 

Sections ten, eleven, twelve, thirteen, 
fourteen, fifteen, and sixteen. 
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CONVEESION OF INDIA STOCK ACT, 1887. ^ 


(50 ViCT. Cap. 11.) 


An Act for giving facilities for the convmion of India Four per Cent. 

Stock into India Three and a half per Cent. Stocky and for other 
purposes relatwg thereto. 

[23rd May, 1887.] 

Whereas, in accordance with the conditions under which India 
four per cent stock has been issued, the Secretary of State in 
Council of India has powder to give notice of his intention to redeem 
that stock at par on the tenth day of October, one thousand eight 
hundred and eighty-eight. 

And whereas the said Secretary of State has offered to holders of 
India four per cent, stock, in exchange for such stock and in lieu of 
repayment in cash, a like amount of India three and a half per cent, 
stock, bearine interest from the fifth day of duly, one thousand 
eight hundred and eighty-seven, together witli the payment on the 
sixth day of July, one thousand eight hundred and eighty-seven, 
of one pound twelve shillings and sixpence per cent, on the amount 
of stock exchanged, to be treated as interest so as to make up a sum 
equal to interest thereon at the rate of four pounds per cent, per 
annum to the tenth day of October, one thousand eight hundred 
and eighty-eight. 

Be it therefore enacted by the Queen’s most Excellent Majesty, 
by and with the advice and consent of the Loixls Spiritual and 
Temporal, and Commons, in this present Parliament assembled, and 
by the authority of the same, as follows : 

1. 'Phis Act may be cited as the Conversion of India Stock Act, Short title. 
1887. 


2. Where any India four per cent stock is standing in the name 
of any person, such person (in this section referred to as the holder) 
may, with the consent of the Secretary of State, exchange such stock 
or any part thereof for India three and a half per cent, stock ; Pro- 
vided that when the consent of any person other than the bolder is 
required for a change of investment by such holder, such consent 
shall be required for the purpose of an exchange in pursuance of this 
section ; and when the holder is a trustee and has not ]) 0 wer under 
the terms of his trust to vary investments, the consent either of eveiy 
person interested in the stock, or when any such person is an infant 
or a peraon of unsound mind the consent of his guardian or guardians 
or oi the committee of his estate or curator bonis (as the case may be), 
or the consent of a judge of the High Court of Justice in England 
and Ireland, or in Scotland of a judge of the Court of Session, shall 
be required for the purpose of an exchange in pursuance of this 
section ; and when the holder in a joint account is an infant, or a 
person of unsound mind, or is under any other disability, or is 
beyond the seas, the other holders or holder may, with the consent 
of a judge of the High Court of Justice in England and Ireland, or 
in Scotland of a judge of the Court of Ses-sion, exchange in pur- 
suance of this section such stock or any part thereof for India three 
and a half per cent, stock ; and such consents having been obtained, 
holders shall not be liable for any loss resulting fiom any exchange 
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in pursuance of this section. Subject to rules of Court, any jurisdic- 
tion given bv this Act to a judge of the High Court of Justice shall 
he exercised by a judge of the Cliancery Division. 

The bank shall not be bound to inc|iiii‘e as to whether any such 
consent as aforesaid is given to any exchange, nor be responsible in 
the event of any consent not having been given. 

3. A power, whether subject or not to any restrictions or condi- 
tions, to invest in India four per cent, stock shall extend to authorise 
an investment, subject to the same conditions and restrictions (if 
any), in India three and a half per cent, stock. 


Stock taken 
is exchange 
to be held 
subject to 
same pro- 
visions as 
former 
stock. 
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4. Where stock is exchanged under this Act, the stock taken in 
exchange, and the interest thereon, shall be subject to the same 
trusts charges, rights, distringas, and restraints as aifect the stock 
cancelled on tlie exchange, and the interest thereon respectively. 

5. Every power of attorney in force for the sale and transfer of 
any India four per cent, stock shall, unless it be legally revoked or 
become void, remain in force for the purpose of enabling the attorney 
or attorneys therein named or referred to, to receive and give 
receipts for the money which will become payable for the redemp- 
tion of any principal sum of such India four per cent, stock, and to 
sell and transfer any India three and a half per cent, stock that 
may be accepted in exchange for such India four per cent, stock, 
or iiito^ which such India four per cent, stock may be converted, and 
to receive the consideration money and give receipts for the same. 


Powers of 
attorney for 
receipt of 
dividends 
on India 
four per 
cent, stock 
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India three 
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stock. 


6. Every power of attorney in force for the receipt of dividends 
on any India four per cent, stock shall, unless it he legally revoked 
or become void, remain in force for the purpose of enabling the 
attorney or attorneys therein named or referred to, to receive the 
dividends to accrue on India three and a half per cent stock, and 
also to receive the said payment of one pound twelve shillings and 
sixpence per cent, on India four per cent stock which wUl become 
payable on the sixth day of July, one thousand eight hundred and 
eighty-seven. 


Requests 
for post 
dividend 
warrants In 
respect of 
India four 
per cent, 
stock to 
apply to 
India tbreo 
and a half 
per cint. 
stock. 

Power to 
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7. Every request for the transmission of dividend warrants by 
post relating to India four per cent, stock in force at the time of the 
pas.«ing of this Act, or w’hich may hereafter be made in pursuance 
of the Act of the thirty-fourth and thirty-Hfth Victoria, chapter 
twenty-nine, shall, unless it be legally revoked or become void, 
extend and apply to India three and a half per cent, stock as if the 
stock mentioned in such request were therein described as India 
three and a half per cent, stock. 

8. Where the holder of India four per cent, stock to the amount 
of one thousand pounds nominal value or less is an infant or a 
person of un.soimd mind, and no steps are taken on or before the 
tirst day ot July, one thousand eight hundred and eighty-seven, for 
the exchange of such stock for India three and a half per cent, stock, 
such exchange shall be made, notwithstanding that no consent may 
have been given by his guardian or guardians, or by the committee 
of his estate or curator bonis (as the case may be). For the purpose 
of effecting such exchange the bank shall, by the direction of the 
Secretary of State, cancel in their books as from the first day of 
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July, one thousand eight hundred and eighty-seven, the amount to 
be exchan^d of India four per cent, stock standing in the name of 
any such holder, and shall inscribe in their books in the name of 
such holder the amount of India three and a half per cent, stock 

ill e.Nchange for the India four per cent, stock so cancelled. 
The Secretary of^ State may provide as to the evidence of title, 
unsoundness of mind, or other matter which the bank niav require. 
A direction from the Secretary of State shall be a sufficient authority 
for anything done by the bank in pursuance of such direction tor the 
purposes of this section. 

9. In this Act, — 

« The Secretary of State ” means the Secretary of State in Council 
of India. 

“The Bank” means the Governor and Commny of the Bank of 
England, or the Governor and Company of the Bank of Ireland, 
as the case may be, and includes their successors. 

“ Person ” includes a body of persons, coiporate or unincorporate. 


COMPANIES (MEMORANDUM OF ASSOCIATION) 

ACT, 1890. 

(53 & 54 ViCT. Cap. 62.) 

An Act to give further Powers to Companies vnlh reject to certain 
Instruments undtr which they may he const If kUiJ or regiduted. 

[18th August, 1890.] 

1. (1.) Subject to the provisions of this Act, a comj)any i-egistered Power for 
under the Companies Acts, 1862 to 1886, may, by special resolution, company 
alter the provisions of its memorandum of' asi^ociation or deed of 
settlement with respect to the objects of the company so far as ferm^ 
may be required for any of the purposes hereinafter specified, or constitution 
alter the form of its constitution by substituting a memorandum and 2l!rm“ 
articles of association for a deed of settlement, either with or without t*on by 
any such alteration as aforesaid with resj)ect to the objects of the 
company, but in no case shall any such alteration lake effec until 
confirmed on petition by the Court which has jurisdiction to make 
an order for winding up the company. 

(2.) Before confirming any such alteration the Court must be 
satisfied — 

(a.) That sufficient notice has been given to every holder of 
debentures or debenture stock of the company, and any 
persona or class of persons whose interests will, in'the opinion 
of the Court, be affected by the alteration ; and 

(6.) That, with respect to every creditor who in the opinion of 
the Court is entitled to object, ami who signifies his objec- 
tion in manner directed by the Court, either lii.s consent to 
the alteration has been obtained or liis debt or claim has 
been discharged or has determined, or has been secured to 
the satisfaction of the Court. 

Provided that the Court may, in the case of any person or class of 
persons, for special reasons, dLspense with the notice required by this 
section. 
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(3.) An order confirming any such alteration may be made on such 
terms and subject to such conditions as to the Court seems fit, and 
the Court may make such orders as to costs as it deems proper. 

(4.) The Court shall, in exercising its discretion under this Act, 
have regard to the rights and interests of the members of the com- 
pany, or of any class of those members, as well as to the rights and 
interests of the creditors, and may, if it thinks fit, adjourn the pro- 
ceedings in order that an arrangement may be made to the satisfac- 
tion of the Court for the purchase of the interests of dissentient 
members ; and the Court may give such directions and make such 
orders as it may think expedient for the purpose of facilitating any 
such arrangement or carrying the same into effect : Provided always, 
that it shall not be lawful to expend any part of the capital of the 
company in any such purchase. 

(5.) The Court may confirm, either wholly or in part, any such 
alteration as aforesaid with respect to the objects of the company 
if it appears that the alteration is required in order to enable the 
company — 

(a.) To carry on its business more economically or more effi- 
ciently ; or 

(6.) To attain its main purpose by new or improved means ; or 
(r.) To enlarge or change tne local area of its operations ; or 
{(1) To cany on some business or businesses which under existing 
circumstances may conveniently or advantageously be com- 
bined with the business of the company ; or 
(«.) To restrict or abandon any of the objects specified in the 
memorandum of association or deed of settlement. 


Registra- 
tion of order 
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2. (1.) Where a company has altered the provisions of its memo- 
randum of association or deed of settlement with respect to the 
objects of the company, or has altered the form of its constitution 
by substituting a memorandum and articles of association for a 
deed of settlement, and such alteration has been confirmed by the 
Court, au office copy of the order confirming such alteration, together 
with a printed copy of the memorandum of association or deed of 
settlement so altered, or together with a printed copy of the sub- 
stituted memorandum and articles of association (as the case may 
be), shall be delivered by the company to the re^trar of joint 
stock companies within fifteen days from the date of the order, and 
the registrar shall register the same, and shall certify under his 
hand the registration thereof, and his certificate shall be conclusive 
evidence that all the requisitions of this Act mth respect to such 
alteration and the confirmation thereof have been complied with, 
and thenceforth (but subject to the provisions of this Act) the memo- 
randum or deed of settlement so altered shall be the memorandum 
of association or deed of settlement of the company, or, as the c^e 
may be, such substituted memorandum and articles of association 
shall apply to the company in the same manner as if the company 
were a compfiny registered under Part 1. of the Companies Act, 1862, 
with such memorandum and articles of association, and the com- 
pany’s deed of settlement shall cease to apply to the company. 

(2.) It a company makes default in delivering to the registrar any 
document required by this Act to be delivered to him the company 
shall be liable to a penalty not exceeding ten pounds for every day 
during which it is in default. 
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3. (1.) This Act may be cited as the Companies (Memorandum of 
Aasociation) Act, 1890. 

(2.) This Act and the Companies Acts, 1862 to 1886, shall be 
construed as one Act, and may be cited collectively as the Companies 
Acts, 1862 to 1890. 

(3.) In this Act the expression “deed of settlement” includes any 
contract or co-partnery or other instrument constituting or regulating 
the company and not being an Act of Parliament, a Royal charter, or 
letters patent. 


THE COMPANIES (WINDING UP) ACT, 1890. 

(53 & 54 ViCT. Cap. 63.) 

An Act to amend the Law relating to the Winding up of Companies 
in England and Wales. [18th August, 1890.] 

1. (1.1 The courts having jurisdiction to wind-up companies in 
England and Wales shall be the High Court, the Chancery Courts of 
the counties palatine of Lancaster and Durham, the County Courts, 
and the Stannaries Court. 

(2.) Where the amount of the capital of a company paid up or 
credited as paid up exceeds ten thousand pounds, a petition to wind- 
up the company or to continue the winding up of the company 
under the supervision of the court shall be presented to the High 
Court, or, in the case of a company situate within the jurisdiction of 
either of the Palatine Courts aforesaid, either to the High Court or 
to the Palatine Court having jurisdiction. 

(3.) Where the amount of the capital of a company paid up or 
credited as paid up does not exceed ten thousand pounds, and the 
registered office of the company is situate within tlie jurisdiction of 
a County Court having jurisdiction under this Act, a petition to 
wind up the company or to continue the winding up of the company 
under the supervision of the Court shall be presented to that County 
Court. 

(4.) Provided that where a company is formed for working mines 
within the Stannaries and ia not shown to be actually working 
mines beyond the limits of tlie Stannaries, or to be engaged in any 
other undertaking beyond those limits, or to have entered into a 
contract for such working or undertaking, a petition to wind up the 
company or to continue the winding up of the company under the 
supervision of the Court shall be presented to the Stannaries Coui t 
whatever may be the amount of the capital of the company and 
wherever the registered office of the company is situate. 

(5.) The Lord Chancellor may by order exclude a County Court 
from having jurisdiction under this Act, and for the purposes of 
such jurisdiction may attach its district, or any part thereof, to the 
High Court or to any other County Court, and may revoke or vary 
any such order. In exercising his powers under this section the 
I^rd Chancellor shall provide that a County Court shall not have 
jurisdiction under this Act unless it has for the time being 
jurisdiction in bankruptcy. 

(6.) Every Court having jurisdiction under this Act to wind up a 
company shall for the purposes of that jurisdiction have all the 
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powers of the High Court, and every prescribed officer of the Court 
shall perform any duties which an officer of the High Court may 
discharge by order of the judge thereof or otherwise in relation to 
the winding up of a company. 

(7.) Nothing^ in this section shall invalidate a proceeding by 
reason of its being taken in a wrong court. 


S;Ii”kSd made under 

business in authority of the Supreme Court of Judicature Act, 1873, and the 

n the jurisdiction of the High Court under this Act 

c. 6G. ’ ^ Lord Chancellor may from time to time bv general order 

direct, be exercised, either generally or in specified classes of cases, 
either by such judge or judges of the Chancery Division of the High 
(.om-t as tlie Lord Chancellor may assign to exercise that jurisdiction, 
or by the judge who, for the time being, exercises the bankruptcy 
jurisdiction of the High Court. 


^ company or any proceedings therein 
proceeaings. niay at any time and at any stage, and either with or without appli- 

cation from any of the parties thereto, be transferred from one Court 
to another Court, or may be retained in the Court in which the 
proceedings were commenced, although it may not be the Court in 
which the proceedings ought to have been commenced 
(2.) The powers of transfer given by the foregoing provisions of 
this section may, subject to and in accordance witn general rules, be 
exercised by the Lord Chancellor or by any judge of the High Court 
having jurisdiction under this Act, or as regards any case within the 
jurisdiction of any other Court, by the judge of that Court. 

(3.) If any question arises in any winding up proceeding in a 
County Court or in the Stannaries Court which all the parties to 
the proceeding, or which one of them and the judge of the Court, 
may desire to have determined in the first instance in the High 
Court, the judge shall state the facts in the form of a special case tor 
the opinion of the High Court, and thereupon the special case and 
the proceedings, or such of them as may he required, shall be 
transmitted .to the High Court for the purposes of the determination. 


Provisiong 4. (L) On an order being made by the Court for winding up a 
auoiiquiaa. company the officer hereinafter mentioned shall, by virtue of Ms 
office, become the provisional liquidator of the company, and shall 
continue to act as such until he or another person becomes liquidator 
and is capable of acting as such. 

(2.) The said officer shall be the official receiver, if any, attached 
to the Court for bankruptcy purposes, or if there is more than one 
such official receiver, then such one of them as the Board of Trade 
may appoint, or, if there is no such official receiver, then an officer 
appointed for the purpose by the Board of Trade. Any such officer 
shall for the pm-pose of his duties under this Act be stvled the 
official receiver. 

(3.) When a person other than the official receiver is appointed 
liquidator of a company he shall be styled liquidator and not official 
liquidator of the company, and the provisions of the Companies Acts 
relating to the official liquidator shall, in their application to him, 
be construed as if the word “ official ” were omitted therefrom. 
Such a person shall not be capable of acting as liquidator until he 
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has notified his appointment to the registrar of joint stock companies 
and given swunty in the manner prescribed to the satisfaction of 
the Board of Trade. He shall give the ofl&cial receiver such informa- 
tion and such access to and facilities for inspecting the books and 
doeumente of the company, and generally such aid, as may be 
requisite for enabling that officer to perform his duties under this Act 

(4.) If any vacancy occurs in the office of liquidator of a company, 
the official receiver shall, by virtue of his office, be the liquidator 
dunng the vacancy. 

(6.) The official receiver may he appointed by the Court provisional 
liquidator of the company at any time after the presentation of the 
petition and before a winding-up order has been made. 

(6.) Where an application is made to the Court to appoint a 
receiver on behalf of the debenture holders or other creditors of a 
company the official receiver may be so appointed. 


5. (1.) Where the official receiver becomes the liquidator of a Power to 
company, whether provisionally or otherwise, he may, if satisfied 
that the nature of the estate or business of the company, or the Sger 
interests of the creditors or contributories generally, require the 
appointment of a special manager of the estate or business of the 
company other than himself, apply to the Court to, and the Court 
mav on such application, appoint a special manager thereof during 
such time as the Court may direct, with such powers, including any 
of the powers of a receiver or manager, as may be entrusted to him 
by the Court. 

(2.) The special manager shall give such security and account in 
such manner as the Board of Trade direct, 

(3.) The special manager shall receive such remuneration as may 
be fixed by the Court. 


6. (1.) When the Court has made an order for winding up a com- Meeting of 
parw the official receiver shall summon separate meetings of the creditore. 
creditors and contributories of the company tor the purpose of— 

(a.) Determining whether or not an application is to be made to 
the Court for appointing a liquidator in the place of the 
official receiver ; and 

(6.) Determining whether or not an application is to he made to 
the Court fur the appointment of a committee of inspection 
to act with the liquidator, and who are to be the members 
of such committee if appointed. 

The Court may make any appointment and order required to give 
effect to any such determination, and if there is a difference between 
the determinations of the meetings of the creditors and contributorie.s 
in respect of any of the matters mentioned in the foregoing provisions 
the Court shall decide the difference and make such order thereon 
as the Court may think fit. 

(2.) The provisions of the First Schedule to this Act, shall, subject 
to such modifications as may be made therein by general rules, apply 
to any meeting summoned in pursuance of this section. ^ ^ ^ 

(3.) Incase a liquidator is not appointed by the Court the official 
receiver shall be the liquidator of the company, 

n ^ winding up a com- statement 

paiiy, there shall be made out and submitted to the official receiver a 

statement as to the affairs of the company in the prescribed form 
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and showing the particulars of the assets, debts, 
and liabilities of the company, the names, residences, and occapations 
of the creditors of the company, the securieties held by them respec- 
tueiy, the dates when the securities were respectively given, ^d 
such further or other information as may be prescribed or as the 
otncial receiver may require. 

(2.) The statement shall be submitted and verified by one or more 
ot the persons^who are at the time of the winding up order the 
directors and liy the person who is at that time the secretory or other 
chief officer of the company, or by such of the persons being or 
having been directors or officers of the company or having token 
formation of the company at any time within one year 
order for winding up the company, as the official receiver, 
subject to the direction of the Court, may require to submit, and 
verily the same. ’ 

(3.) The statement shall be submitted within fourteen days from 
tiic date of t|ie order, or within such extended time as the official 
receiver or the Court may for special reasons appoint. 

-in 1 .ffl 1 making or concurring in making the statement 

and affidamt required by this section shall be allowed, and shall be 

of mcurr^in and about the preparation and making 

1 / affidavit as the official receiver may consider 

reasonable, subject to an appeal to the court. ^ 

(5.) If any person, without reasonable excuse, makes default iu 
complying with the reqnirements of this section, he shall be liable 

deLarconfcu::''”'" 

(6.) Any person stating liimself in writing to be a creditor or con- 
trib tory of t be company shall be entitled by himself or by his agent 
at all leasonable times on payment of the prescribed fee, to inspect 
the sh tement submitteii m pursuance of this section, and to a copy 
hiin^/f / therefrom. But any person untruthfully so stating 

o rf . , t “ 'optohutory shall be guilty of 1 contempt 

of Court and shall be punishable accordingly on the application of 
the liquidator or of the official receiver. 


Report on 
winding up 
and |iri>- 
ccodlngs 
thereupon. 



(a.) As to the amount of capital issued, subscribed, and paid up 
n ^ rr estimated amount of assets and liabilities ; and 
1171. company has failed, as to the causes of the failure ; and 
{c.) Whether in his opinion further inquiry is desirable as to any 
matter relating to the promotion, formation, or failure of 
the company, or the conduct of the business thereof. 

(2.) The official receiver may also, if he thinks fit, make a further 
repoit, or further reports, staling the manner in which the company 
■was mrmed and whether in his opinion any fraud has been com- 
mitted by any person in the promotion or formation of the company 
or by any director or other officer of the company in relation to the 
company since the formation thereof, and any other matters which 
in his opinion it is desirable to bring to the notice of the Court. 
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(3.) The Court may, after consideration of any such report, direct 
that any person who has taken any part in the promotion or forma- 
tion of the company, or has been a director or officer of the company, 
shall attend belore the Court on a day appointed by the Court for 
that purpose, and be publicly examined as to the promotion or 
lormation of the company, or as to the conductor the business of the 

company, or as to his conduct and dealings as director or officer of 
the company. 

(4 ) The official receiver shall take part in tlie examination, and 
for that purpose may, if specially authorised by the Board of Trade 
in that behalf, employ a solicitor with or without counsel. 

(5.) The Imuidator where the official receiver is not the liquidator 
and any creditor or contributory of the company may also take part 
in the exatnination either personally or by solicitor or coun^^eh 

(6.) The Court may put such questions to the person examined as 
to the Court may seem expedient. 

(7.) The person examined shall be examined on oath, and it shall 
be his duty to answer all such questions as the Court may put or 
allow to be put to him. The person e.xamined shall at his own cost, 
prior to such examination, be furnished with a copy of the official 
receiver’s report, and shall also at his own cost be entitled to employ 
at such examination a solicitor with or without counsel, who shall 
be at liberty to put such questions to the person examined as the 
Court may deem just for the purpose of enabling that person to 
explain or qualify any answers given by him. Provided always, 
that if such person is, in the opinion of the Court, exculpated from 
any charges made or suggested against him, the Court may allow 
him such costs as the Court in its discretion may think fit. Notes 
of the examination shall he taken down in writing, and shall be 
read over to or by, and signed by, the person examined, and may 
thereafter be used in evidence against him. They shall also be open 
to the inspection of any creditor or contributory of the company at 
all reasonable times. 

(8.) The Court may, if it thinks fit, adjourn the examination from 
time to time. 

(9.) A public examination under this section may, if the Court so 
directs, and subject to general rules, be held before any judge of 
County Courts, or before any officer of the Supreme Court, being an 
official referee, master, registrar in bankruptcy, or chief clerk or 
before any district remstrar of the High Court named for the purpose 
by the Lord Chancellor, or in the case of companies being wound up 
by a Palatine Court, before a registrar of that Court, and the powers 
of the Court under sub-sections six, seven, and eight of this section 
may (except as to costs) be exercised by the person before whom the 
examination is held. 

9. (1.) A committee of inspection appointed in pursuance of this Committee 
Act shall consist of persons being creditors or contributories of the ‘“spec- 
company or persons holding general powers of attorney from such 
persons in such proportions as may be agi'eed on hy the meetings of 
creditors and contributories or as, in case of difference, may be 
determined by the Court. 

(2.) The committee of inspection shall meet at such times as 
they from time to time appoint, and, failing such appointment, at 
least once a month ; and the liquidator or any member of the com* 
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mittee may also call a meeting of the committee as and when he 
thinks necessary. 

(3.) The committee may act by a majority of their members 
present at a meeting, but shall not act unless a majority of the 
committee are present at the meeting. 

(4.) Any member of the committee may resign his office by notice 
in uTiting signed by him, and delivered to the liquidator, 

(5.) If a member of the committee becomes bankrupt, or com- 
poimds or arranges with his creditors, or is absent from five consecu- 
tive meetings of the committee without the leave of those members 
of the committee who together with himself represent the creditore 
or contributories as the case may be, his office shall thereupon 
become vacant. 

t6.) Any member of the committee representing creditors may be 
removed by an ordinary resolution at any meeting of creditors, of 
which seven days’ notice has been given stating the object of the 
meeting. Any member of the committee representing contributories 
may be removed by an ordinary resolution at any meeting of contri- 
butories, of which seven days’ notice has been given stating the object 
of the meeting. 

(7.) On a vacancy occurring in the office of a member of the com- 
mittee, the liquidator shall forthwith summon a meeting of creditors 
or of contributories, as the case may require, for the purpose of 
filling the vacancy, and the meeting may, by resolution, re-appoint 
the same or appoint another creditor or contributory to till the 
vacancy, 

(8.) The continuing members of the committee, provided there 
be not less than two such continuing members, may act notwith- 
standing any vacancy in their body. 

(9.) If there be no committee of inspection, any act or thing or 
any direction or permission by this Act authorised or required to 
be (lone or given by the committee may be (lone or given by the 
Board of Trade on the application of the liquidator. 

10. (1.) Where in the course of the winding up of a company 
under the Companies Acts it appears that any person who has 
taken part in the formation or promotion of the company, or any 
past or present director, manager, liquidator, or other officer of 
the company, has misapplied or retained or become liable or 
accountable for any moneys or property of the company, or been 
guilty of any misfeasance or breach of trust in relation to the 
company, the Court may, on the application of the official receiver, 
or of the liquidator of the company, or of any creditor or con- 
tributory of the company, examine into the conduct of such 
promoter, director, manager, liquidator, or other officer of the 
company, and compel him to repay any moneys or restore any 
property so misapplied or retained, or for which he has become 
liable or accountable, together with interest after such rate as 
the Court thinks just, or to contribute such sums of money to 
the assets of the company by way of compensation in respect of 
such misapplication, retainer, misfeasance, or breach of trust as the 
Court tliitiks just. 

(2.) The provisions of this section shall apply in the winding 
up of any company under the Companies Acts whether the same 
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is being wound up by or subject to the supervision of the Court or 
IS being wound up voluntarily, and whether the winding up com- 
menced before or after the passing of this Act, and notwithstanding 

responsible offender may be criminally 


1 account, called the Companies Liquidation Account* 

sliall be kept by the Board of Trade \nth the Bank of En<Tland, 
and all moneys received by the Board of Trade in respect of 
proceedings under this Act shall be paid to that account. 

(2.) Every Uc[uidator of a company which is being wound up by 
order of gie Court shall, in such manner and at such times as the 
Board of Trade, with the concurrence of the Treasury, direct, pay the 
money received by him to the Companies Liquidation Account at 
tne liank of England, and the Board of Trade shall furnish him with 
a certificate of receipt of the money so paid* 

(3.) Provided that, if the committee of inspection satisfy the 
Board of Trade that for the purpose of carrying on the business of 
the compay or of obtaining advances, or for any other reason, it 
18 for the advantage of the creditors or contributories that tlie liqui- 
dator should have an account with any other bank, the Board of 
Trade shall, on the application of the committee of inspection, 
authorise the liquidator to make his payments into and out of such 
other bank as the committee may select, and thereupon those pay- 
ments shall be made in the prescribed manner. 

(4.) If any such liquidator at any time retains for more than ten 
days a sum exceeding fifty pounds, or such other amount as the 
Board of Trade in any particular case authorise him to retain, then, 
unless he explains the retention to the satisfaction of the Board of 
Trade, he shall pay interest on the amount so retained in excess at 
the rate of twenty pounds per centum per annum, and shall be 
liable to disallowance of all or such part of his remuneration as to 
the Board shall seem just, and to be removed from his office by the 
Board, and shall be liable to pay any expenses occasioned by reason 
of his default. 

(5.) All payments out of money standing to the credit of the 
Board of Trade in the Companies Liquidation Account shall be made 
by the Bank of England in the prescribed manner. 

(6.) No liquidator of a comjjany which is being wound up by 
order of the Court shall pay any sums received by him as liquidator 
into his private banking account. 
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12. (1.) The liquidator of a company which is being wound up powers of 
by the Court may, with the sanction either of the Court or of the liquidator, 
conimittee of inspection, carry on the business of the company, or 
bring or defend any legal proceeding in the name and on behalf of 
the company, or exercise any of the powers conferred by section one 
hundred and fifty-nine or section one hundred and sixty of the or * 
Cornmnies Act, 1862. 

(2.) The liquidator of any such company may, without the 
sanction of the Court or of the committee of inspection, exercise any 
of the other powers conferred on the liquidator by section ninety- 
ffve of the Companies Act, 1862. 

(3.) l^e exercise by the liquidator of the powers referred to in 
this section shall be subject to the control of the Court, and any 
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creditor or contributory may apply to the Court with respect to any 
exercise or proposed exercise of any of those powers. 

(4.) The liquidator of a company which is being wound up by 
order of the Court may, with the sauction either of the Court or of 
the committee of inspection, employ a solicitor or other agent to 
• take any proceeding or do any business which the liquidator is 
unable to take or do himself. The sanction aforesaid must be a 
sanction obtained before the employment, except in cases of urgency, 
and in such cases it must be sbo^vn that no undue delay took place 
in obtaining the sanction. 

13. General rules may be made for requiring or enabling all or 
any of the powers and duties conferred and imposed on the Court by 
sections ninety-one, ninety-eight, ninety-nine, one hundred, one 
hundred and two, and one hundred and seven of the Companies 
Act, 1862, to be exercised or performed by the liquidator as an officer 
of the Court, and subject to the control of the Court. 

Provided that the liquidator shall not, without the special leave 
of the Court, rectify the register of members, and shall not make 
any call without either the special leave of the Court or the sanction 
of the committee of inspection. 

U. Where a company is being wound up voluntarily or subject 
to the supervision of the Court, the official receiver attached to the 
Court having jurisdiction to wind up the company may present a 
petition that the company be wound up by the Court, and thereupon 
it the court is satished that the voluntary winding up or winding up 
subject to supervision cannot be continued with due regard to the 
interests of the creditors or contributories, it may make an order that 
the company be wound up by the Court. 

15. (1.) If the winding up of a company is not concluded within 
one year after its commencement, the liquidator of the company 
shall, at such intervals as may be prescribed, until the winding up 
is concluded, send to the registrar of joint stock companies a state- 
ment in the prescribed form and containing the prescribed par- 
ticulars with respect to the proceedings in and position of the 
liquidation. Any person stating himself in writing to be a creditor 
or contributory of the company shall be entitled, by biraself or by 
his agent, at all reasonable times, on payment of the prescribed fee, 
to inspect the statement submitted in pursuance of this section, and 
to a copy thereof, or extract therefrom. But any person untruth- 
fully so stating himself to be a creditor or contributory shall be 
guilty of a contempt of Court, and shall be punishable accordingly 
on the application of the liquidator or of the official receiver. 

(2.) If a liquidator makes default in complying with the require- 
ments of this section he shall be liable to a tine not exceeding fifty 
pounds for each day during which he default continues. 

(3.) If it appears from any such statement or otherwise that any 
liquidator of a company has in his hands or under his control any 
money representing unclaimed or undistributed assets of the company 
which have remained unclaimed or undistributed for six months 
after the date of their receipt, the liquidator shall forthwith pay the 
same to the Companies Liquidation Account at the Bank of England. 
Every such liquidator shall be entitled to the prescribed cer&cate 
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of receipt for the moneys so paid, and that certificate shall he an 
effectual discharge to him in respect thereof. 

(4) For the purpose of ascertaining and getting in any money 
payable into the Bank of England in pursuance of this section, the 
like powers may be exercised and by the like authority as are exer- 
ciseable under section one hundred and sixty-two of the Bankruptcy 
Act, 1883, for the purpose of ascertaining and getting in the sums, 
funds, and dividends referred to in that section. 

(5.) Any person claiming to be entitled to any money paid into 
the Bank of England in pursuance of this section may apply to 
the Board of Trade for payment of the same, and the Board of 
Trade may, on a certificate by the liquidator that the person claiming 
is entitled, make an order for the payment to that person of the sum 
due. Any person dissatisfied with the decision of the Board of 
Trade in respect of any claim made in pursuance of this section may 
appeal to the High Court. 

(6.) This section shall apply whether the winding up of the 
company has commenced before or after the commencement of this 
Act. 

16. (!•) Whenever the cash balance standing to the credit of the 
Companies Liquidation Account is in excess of the amount which in 
the opinion of the Board of Trade is required for the time being to 
answer demands in respect of companies' estates, the Board of Trade 
shall notify the same to the Treasury, and shall pay over the same or 
any part thereof, as the Treasury may require, to the Treasury, to 
such account as the Treasury may direct, and the Treasury niay 
invest the said sums, or any part thereof, in Government securities, 
to be placed to the credit of the said account. 

(2.) Whenever any part of the money so invested is, in the 
opinion of the Board of Trade, required to answer any demands in 
respect of companies’ e.states, the Board of Trade shall nolily to the 
Treasury the amount so required, and the Treasury shall thereupon 
repay to the Board of Trade such sum as may be required to llie 
credit of the Companie.s Liquidation Account, and for that purpose 
may direct the sale of such part of the said securities as may ha 
necessary. 

(3.) The dividends on the investments under this section shall be 
paid to such account as the Treasury may direct, and regard shall be 
had to the amount thus derived in fixing the fees payable in respect 
of proceedings in the winding up of companies. 

17. (1.) An account shall be kept by the Board of Trade of the 
receipts and payments in the winding upot each company, and when 
the cash balance standing to tlie credit of the account of any company 
is in excess of the amount which, in the opinion of the committee of 
inspection, is required for the time being to an.swer demands in 
respect of that company’s estate, tlie Board of Trade sliall, on the 
request of the committee, invest the amount not so required in 
Government securities, to be placed to the credit of the said account 

for the benefit of the said company. 

(2.) Whenever any ])art of the money so invested is, in the 
opinion of the committee of iiispection, required to answer any 
demands in respect of the estate ol the coinjjany of the ^sets of 
which the money so invested formed i^art, the Board of Trade 
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shall, on the request of the committee, raise such sum as may be 

required by the sale of such part of the said securities as may be 
necessary. ^ 

(3.) The dividends on the investments made under this section 
shall be paid to the credit of the company of the assets of which the 
money so invested forms part. 

Interests on 
balances 
above two 
thousand 
pounds. 


Certain 19. The Treasury may from time to time issue to the Board of 
Trade in aid of the votes of Parliament, out of the receipts arising 
applied in stamps, and dividends on investments by the Treasury 

aidofox- under this Act, any sums which may be necessary to meet the 

penditurc. charges estimated by the Board of Trade in respect of salaries and 

expenses under this Act. 

Auditor . 20. (1.) Every liquidator of a company which is being wound up 
liquidator’s by order of the Court shall, at such times as may be prescribed, but 
accounts. n„t less than twice in each year during his tenure of office, send to 

the Board of Trade, or as they direct, an account of his receipts and 
Iiayments of such liquidator. 

(2.) The account shall be in a prescribed form, shall be made in 
duplicate, and shall be verified by a statutory declaration in the 
prescribed form. 

(3.) The Board of Trade shall cause the accounts so sent to be 
audited, and for the purpose of the audit the liquidator shall furnish 
the Board with such vouchers and information as the Board may 
require, and the Board may at any time require the production of 
and inspect any books or accounts kept by the liquidator. 

1 11 account has been audited, one copy thereof 

shall be hied and kept by the Board, and the other copy shall be 
hied with the Court, and each copy shall be open to the inspection 
ot any creditor, or of any person interested. 

Board of Trade shall cause the account or a summary 
thereof when audited to be printed, and shall send a printed copy 
thereof by post to every creditor and contributory. 

Books to be liquidator of a company which is being wound up by 

kept by order of the Court shall keep, in manner prescribed, proper boots in 
liquidator, which he shall from time to time cause to be made entries or 
minutes of proceeding at meetings, and of such other matters as 
may be prescribed, and any creditor or contributory of the company 
may, subject to the control of the Court, personally or by his agent 
inspect any such books. 

Release of 22. (1.) When the liquidator of a company which is being wound 
liquidators, up by order of the Court has realised all the property of the 
company, or so much thereof as can, in his opinion, be* realised 
without needlessly protracting the liquidation, aud distributed a 
final dividend, if any, to the creditors, and adjusted the rights of 


* 1 - 1 * balance at the credit of any company’s account in 

the hands of the Board of Trade exceeds two thousand pounds, and 
the liquidator gives notice to the Board of Trade that the excess is not 

, purposes of the liquidation, then such company 
snail be entitled to interest upon such excess at the rate of two per 
centum per annum. ^ 
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the contributories between themselves, and made a final return, if 
any, to the contributories, or has resigned, or has been removed from 
his office, the Board of Trade shall, on his application, cause a report 
on his accounts to be prepared, and, on his complying with all the 
requirements of the Board, shall take into consideration the report, 
and any objection which may be urged by any creditor, or con- 
tributory, or person interested against the release of the liquidator, 
and shall either grant or withhold the release accordingly, subject, 
nevertheless, to an appeal to the High Court. 

(2.) Where the release of a liquidator is withheld the Court may, 
on the application of any creditor, or contributory, or person in- 
terested, make such order as it thinks just, charging the liquidator 
with the consequences of any act or default he may have done or 
made contrary to his duty. 

(3.) An order of the Board releasing the liquidator shall discharge 
him irom all liability in respect of any act done or default made by 
him in the administration of the affairs of the company, or otherwise 
in relation to his conduct as liquidator, but any such order may be 
revoked on proof that it was obtained by fraud or by suppression or 
concealment of any material fact. 

(4.) Where the liquidator has not previously resigned or been 
removed, his release shall operate as a removal of him from his office. 

23. (1.) Subject to the provisions of the Companies Acts, the 
liquidator of a company which is being wound up by order of the 
Court shall, in the administration of ^e property of the company 
and in the distribution thereof amongst its creditors, have regard to 
any directions that may he given by resolution of the creditors or 
contributories at any general meeting, or by the committee of 
inspection, and any directions so given by the creditors or contribu- 
tones at any general meeting, shall in case of conflict he deemed to 
override any directions given by the committee of inspection. 

(2.) The liquidator may from time to time summon general 
meetings of the creditors or contributories for the purpose of 
ascertaining their wishes, and it shall be bis duty to summon 
meetings at such times as the creditors or contributories, by reso- 
lution, either at the meeting appointing the liquidator or otherwise, 
may direct, or whenever requested in writing to do so by one-tenth 
in value of the creditors or contributories as the case may be. 

(3.) The liquidator may apply to the Court in manner prescribed 
for directions in relation to any particular matter arising under the 
winding up. 

(4.) Subject to the provisions of the Companies Acts, the liqui- 
dator shall use his own discretion in the management of the estate 
and its distribution among the creditors. 

24. If any person is aggiieved by any act or decision of the 
liquidator of a company wnich is being wound up by order of the 
Court, he may apmy to the Court, and the Court may confirm, 
reverse, or modify the act or decision complained up, and make such 
order in the premises as it thinks just. 

25. (1.) The Board of Trade shall take cognizance of the conduct 
of liquidators of companies which are bein^ wound up by order of 
the Court, niid in the event of any such liquidator not faithfully 
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performing his duties and duly observing aU the requirements 
imposed on him by statute, rules, or otherwise, with respect to the 
performance of his duties, or in the event of any complaint being 
made to the Board by any creditor or contributory in regard theret^ 
the Board shall inquire into the matter, and take such action thereon 
as may be deemed expedient. 

(2.) The Board may at any time require any liquidator of a 
compiiy which IS being wound up by order of the Court to answer 

to any winding up in which 
the liquidator is engaged, and may, if the Board think tit, apply to 

the Court to examine on oath the liquidator or any other person 
concerning the winding up. 

Board may also direct a local investigation to be made of 
the books and vouchers of the liquidator of any company which is 
being wound up by order of the Court. 


General 
rules and 
fees. 


OfBcers and 
remunera- 
tion. 


26. (1.) The Lt^d Chancellor may, with the concurrence of the 
President of the Board of Trade, make general rules for carrying 
into effect the objects of this Act. ° 

(2.) All general rules made under the foregoing provisions of this 
section shall he laid before Parliament within three weeks after they 
are made, if Parliament is then sitting, and if Parliament is not 
sitting, within three weeks after the beginning of the next session of 
Parliament, and shall he judicially noticed, and shall have effect as 
if enacted by this Act. 

(3.) Any general rule made under this section shall not come into 
operation until the expiration of one month after the rule has bo n 
made and issued. 


(4.) There shall be paid in respect of the proceedings under this 
Act such fees as the Lord Chancellor may, with the sanction of the 
Ireasury, direct, and the Treasury may direct by whom and in nhat 
manner the same are to be collected and accounted for, and to wha^ 
account they are to be paid. 

(5.) All rules made and directions given by the Lord Chancellor 
under the foregoing provisions of this section shall be adopted by 
the authority for the time being empowered to make rules for 
i^gulatmg the practice or procedure in the Chancery Court of the 
toiinty Palatine of Lancaster, but as so adopted shall have effect 
with the substitution of the words “ vice-chancellor ” for the word 
“ judge,” and the word “ registrar” for the words “ chief clerk,” and 
of the words “chambers of the registrar” for the words “chambere 
of the judge” and “judge’s chambers,” and any directions as to the 
remuneration to be allowed to officers of that Court in respect of 
proceedings under this Act shall be subject to the sanction of the 
Chancellor of the Duchy aud County Palatine of Lancaster. 


27. (1.) The Board of Trade may, ivith the approval of the 
Treasury, appoint such additional officers as may be required by the 
Board for the execution of this Act, and may dismiss any pewon so 
appointed. ^ 

(2.) Tl'.e Board of Trade, with the concurrence of the Treasury, 
shall direct whether any and what remuneration is to be allowed to 
any officer of, or person attached to, the Board of Trade, performing 
any duties under this Act, and may vary, increase, or diminish such 
remuneration as he may think fit. 
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(3.) The Lord Chancellor, with the concurrence of the Treasury, 
shall direct whether any and what remuneration is to he allowed to 
any person (other than an officer of the Board of Trade) performing 
any duties under this Act, and may vary, increase, or diminish such 
remuneration as he may think fit. 

28. (1.) The Treasury shall annually cause to he prenared and 
laid before both Houses of Parliament an account for the year ending 
with the thirty-first day of March, showing the receipts and expendi- 
ture during that year in respect of proceedings under this Act, wliether 
commenced under this or any previous Act, and the provisions of 
section twenty-eight of the Supreme Court of Judicature Act, 1875, 
shall apply to the account as if the account had been required by that 
section. 

(2.) The accounts of the Board of Trade under this Act shall be 
audited in such manner as the Treasury direct, and, for the puipose 
of the account to be laid before Parliament, the Board of Trade 
shall make such returns and give such information as the Treasury 
direct. 

29. (1.) The officers of the Court acting in the winding up of 
companies shall make to the Board of Trade such returns of the 
business of their respective courts and offices, at sucli times and in 
such manner and form as may be prescribed, and from such returns 
the Board of Trade shall cause books to be prepared which shall, 
under the regulations of the Board, be open for public information 
and searches. 

(2.) The Board of Trade shall also cause a general annual report 
of all matters, judicial and financial, within this Act to be prepared 
and laid before both Houses of Parliament. 

30. (!•) All documents purporting to be orders or certificates 
made or issued by the Board of Trade and to be sealed with the seal 
of the Board, or to be signed by a secretary or assistant secretary of 
the Board, or any person authorised in that behalf by the President 
of the Board, shall be received in evidence and deemed to be such 
orders or certificates without further proof \mless the contrary is 
shown. 

(2.) A certificate signed by the President of the Board of Trade 
ttat any order made, certificate issued, or act done, is the order, 
certificate, or act of the Board of Trade, shall be conclusive evidence 
of the fact so certified. 

31. (1.) This Act shall not, except where it is expressed to have 
a more extended application, apply to any company which is being 
wound up in pursuance of an order made before the commencement 
of this Act. 

f^2.) For the purposes of this Act a company shall not be deemed 
to be wound up by order of the Court if the order is to continue a 
winding up under the supervision of the Court. 

(3.) This Act shall not apply to any company unless the registered 
office of the company is situate in England or Wales. 

32. (1.) In this Act, unless the context otherwise requires,— 

“The Companies Acts” means the Companies Act, 1862, and the 

Acts amending the same. 
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• am m ” means general rules made under this Act, and 
includes forms. 

“ Prescribed” means prescribed bv general rules. 

“ Stannaries Court” means the Court of the Vice- Warden of the 
Stannaries. 

25 & 26 Viet. (2.) In Part IV. of the Companies Act, 1862, and in this Act the 
e.xpression “ the Court,” when used in relation to a company shall, 
unless the contrary intention appears, mean the Court having 
jurisdiction under this Act to wind up the company. 

(3.) For the purposes of this Act the expression “ registered office 

mean the place which has been Sie registered 
ollice ot the company for the greater part of the six months imme- 
(liately preceding the presentation of the petition for winding up the 
company, and shall include, in the case oi an unregistered company, 
any pl^e which in pursuance of section one hundred and ninety-nine 
ot the Companies Act, 1862, is to be deemed tbe registered office of 
the company for the purpose of the winding up thereof. 

Repeal. 33 . The enactments memtioned in the Second Schedule to this 
Act are hereby repealed, as to England and Wales, to the extent 
appearing in the third column of that schedule. 


Commence- 
ment of Act. 

Short title. 


34. This Act shall come into operation on the first day of January, 
one thousand eight hundred and ninety-one. 

A Qnn cited as the Companies (Winding up) 

Act, 1890. 

(2.) This Act and the Companies Acts, 1862 to 1890. 


SCHEDULES. 

FIRST SCHEDULE. 

Meetings op Creditors and Contributories. 

(I.) The meetings of creditors and contributories shall be held within 
twenty-one days after the date of the winding up order, or within sncli 
lurtner time as the Court may approve, unless a special manager has been 
appointed, in which case such meetings shall be held within one month from 
the date of such order, or within such further time as aforesaid. 

. (2.) The official receiver of the company shall summon the meeting by 
giving n^ less than seven days’ notice of the time and place thereof in the 
London Gazette and in a local paper. Notice of such meeting shall also be 
sent by post to every person appearing by the company’s books to be a 
creditor of the company and to every member of the company. 

(3.) The official receiver shall also, as soon as practicable, send to each 
creditor mentioned in the company’s statement of affairs, and to each person 
appeanng from the company’s books, or otherwise, to be a contnbntory of 
the company, a summary of the company’s statement of aflfeirs, including 
the causes of its failure, and any observations thereon which the official 
receiver may think fit to make ; but the proceedings at any such meeting 
shall not be invalidated by reason of any summary or notice required by 
these rules not having been sent or received before the meeting. 

(4.) The meeting shall be held at such place as is in the opinion of the 
official receiver most convenient for the majority of the creditors and 
contributories. 

(5.) The official receiver, or some person nominated by him, shall be the 
chairman at the meetings. 
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(6.) A person sM not be entitled to vote as a creditor nnless he baa 

a w *"^*1”^*^*® company, and the proof has 

been duly lodged before the time appointed for the meeting ^ 

(7.) A creator shall not vote in respect of any unliquidated or contingent 
debt, or any debt the value of which is not ascertained ® 

(8.) For the purpose of voting, a secured creditor shall, unless he 
Burrenders his security, state in his proof the particulars of his security, 
the date when it was given, and the value at which he assesses it, and shall 
be entitled to vote only m respect of the balance (if any) due to him, after 
deducting the value of his security. If he votes in respect of his whole 
debt he shall be deemed to have surrendered his security, unless the Court 

on application is satisBed that the omission to value the security has arisen 
from inadvertence. ^ 


respect of any debt on or secured by a 
9 ^ promissory note held by him, nnless he is willing 
to treat the liability to him thereon of every person who is liable thereon 
antecedently to the company, and against whom a receiving order in bank- 
ruptcy has not been made, as a security in his hand.s, and to estimate the 
value thereof, and for the purposes of voting, but not for the purposes of 
dividend, to deduct it from his proof. 

(10.) It shall be competent to the official receiver, or to the liquidator 
witbm twenty-eight days after a proof estimating the value of a security 
as aforesaid had been made use of in voting at any mectincr, to require the 
creditor to give up the security for the benefit of the creditors generally on 
payment of the value so estimated, with an addition thereto of twenty per 
centum. Provided, that where a creditor has put a value on such security 
he may, at any time before he has been required to give up such security as 
aforesaid, correct such valuation by a new proof, and deduct such new 
valne from bis debt, but in that case each addition of twenty per centum 
shall not be made if the liquidator reqnires the security to be given up 
(11.) The chairman of the meeting shall have power to admit or reiect a 
proof for the purpose of voting, but his decision shall be subject to appeal 
to the Court. If he is in doubt whether the proof of a creditor should be 
admitted or rejected he shall mark the proof as objected to, and shall allow 
the creditor to vote, subject to the vote being declared invalid in the event 
of the objection being sustained. 


(12.) A creditor or a contributory may vote either in person or by proxv 
(13.) Eveiy instrument of proxy shall be in the prescribed form arid 
Bhall be issued by an official receiver, or by the liquidator of the company 
and every written part thereof shall be in the handwriting of the pWn 
giving the proxy, or of any manager or clerk or other jierson in his regular 
employment, or of a commissioner to administer oaths in the Supreme 
Court of Jodicature in England, ^ 

(14.) General and special forms of proxy shall be sent to the creditors 
and contributories with the notice summoning the meeting, and neither 
the name nor description of the oflicial receiver or of any other person 
shall be printed or inserted in the body of any instrument of proxy 
before it is so sent. ^ 


(16.) A creditor or a contributory may give a general proxy to his 
manager or clerk, or any other person in his regular employment. In such 
case the instrument of proxy shall state the relation in which the person to 
act thereunder stands to the creditor or contributory. 

(16.) A creditor or a contributory may give a special proxy to any person 

to vote at any specified meeting, or adjournment thereof 

(a.) For or against the appointment or continuance in office of any 
specified person as liquidator or member of the committee of 
inspection, and 

(J.) On all questions relating to any matter other than those above 
• referred lo-and arising at any specified meeting or. adjournment 
thereof. 
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(17.) A proxy shall not be nsed unless it is deposited with the official 
receiver before the meeting at which it is to be used. 

(18.) Where it appears to the .<5{itisfaction of the Court that auy solicitation 
has been used by or on behalf of a liquidator in obtaining proxies or in 
procuring the appointment of liquidator, except by the direction of a meeting 
of creditors or contributories, the Court shall have power, if it think fit, to 
order that no remuneration shall be allowed to the person by whom or on 
whose behalf such solicifcition may have been exercised, notwithstanding 
any resolution of the committee of inspection or of the creditors or con- 
tributories to the contrary. 

(ID.) A creditor or a contributory may appoint the official receiver to 
act in manner prescribed as his general or special proxy. 

(20.) The chairman of the meeting may, with the consent of the meeting, 
adjourn the meeting from time to time and from place to place. 

(21 .) A meeting shall not be competent to act for any purpose except the 
election of a chairman, the proving of debts, and the adjournment of the 
meeting, unless there are present or represented thereat, at least three 
creditors or contributories, or all the creditors or contributories if their 
number does not exceed three. 

(22.) If within half-an-hour from the time appointed for the meeting a 
quorum of creditors or contributories is not present or represented, the 
meeting shall be adjourned to the same day in the following week at the 
same time and place, or to such other day as the chairman may appoint, 
not being less tlian seven or more than twenty-one days. 

(23.) The chairman of the meeting shall cause minutesof the proceedings 
at the meeting to be drawn up, and fairly entered in a book kept for that 
purpose, and the minutes shall be signed by him or by the chairman of the 
next ensuing meeting. 

(24.) No person acting either under a general or a special proxy shall 
vote in favour of any resolution which would directly or indirectly place 
himself, his partner or employer, in a position to receive any remuneration 
out of the estate of the company otherwise than as a creditor rateably with 
the other creditors of the company : Provided that where any person holds 
special proxies to vote for an application to the Court in favour of the 
appointment of himself as liquidator he may use the said proxies and vote 
accordingly. 


SECOND SCHEDULE. 

Enactments Repealed as to England and Wales. 


Session and Chapter. 

Title or Short Title. 

Extent of Repeal. 

25& 26 Vict.c. 89 

The Companies Act, 
1862. 

1 

1 

1 

Section eighty-one. 

In section ninety-two the 
words “ The court shall 
determine whether any and 
what security is to be given 
by any official liquidator 
on his appointment.” 

Section ninety-seven. 

Section one hundred and 
sixty-five. 

30 & 31 Viet. c. 131 

The Companies Act, 
1867. 

Sections forty-one to forty- 
six. 
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DIRECTORS LIABILITY ACT, 1890. 

(53 & 64 ViCT. Cap. 64.) 

An Act to amend the Law relating to the Liahility of Directors and 
others for Statements in Prospectuses and other Documents soliciting 
applications for Sluires or Debentures. [18th August, 1890.] 

1. Tliis Act may Ijc cited as the Directors LiabQity Act, 1890. 

2. This Act shall be construed as one with the Companies Acts, 

1882 to 1890. * 

, 3. (1.) Where after the passing of this Act a prospectus or notice 
invites persons to subscribe tor shares in or debentures or debenture 
stock of a company, every person who is a director of the company 
at the time of the issue of the prospectus or notice, and every person 
who having authorised such naming of him is named in the pro- 
spectus or notice as a director of the company or as having agreed to 
become a director of the company either immediately or after an 
interval of time, and every promoter of the company, and every 
person who has authorised tlie issue of the prospectus or notice, shall 
be liable to nay compensation to all per.son.s who shall subscribe for 
any .shares, debenture-s or delienture stock on the faith of such pro- 
spectus or notice for the loas or damage the}' may have sustained by 
reason of any untrue statement iit the prospectus or notice, or in any 
repuit or memorandum appearing on tlie face thereof, or by reference 

incorporated therein or i.ssued tlierewith, unless it is proved 

(a.) With respect to every such untrue statement not purporting 
to made on tlie aiithoiity of an expert, or of a public 
official document or statement, tliat he had iva-onable ground 
to believe, and rlhl up to the time of tlie allotment of the 
shares, debeiiture.s, or <lebentiiie stuck, as the case may be, 
believe, tliat the statement was true ; and 
(6.) With resjiect to every such untrue statement jnirporting to be 
a statement by or contained in what purporls to be a copy 
of or extract from a report or valuation of an engineer, 
valuer, accountant, or other expert, that it fairly represented 
the statement made bv sucli engineer, valuer, accountant, 
or other expert, or was a correct and fair copy of or extract 
from the report or valnalion. Provided always, that not- 
withstanding that such untrue statement fairly represented 
the statement made by .such engineer, valuer, accountant, 
or other expert, or was a correct and fair copy of an extract 
from the report or valuation, .such director, per.son named, 
promoter, or otlier per.son, wlio authorised the issue of the 
proapectas or notice as aforesaid, shall be liable to pay 
compensation as aforesaid if it be proved that lie had no 
reasonable ground to believe tliat tlie person making the 
statement, report, or valuation was competent to make it; and 
(c.) With respect to every such untrue statement jiurporting to be 
a statement made by an official jierson or contained in what 
purports to be a copy of or extract from a public official 
document, that it was a correct and fair representation of 
such statement or copy of or extract from such docuuient, 

2 z 
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or unless it is proved that having consented to become a director of 
the company he withdrew his consent before the issue of thenro- 

V prospectus or notice was issued 

^ithoiit his authority or consent, or that the prospectus or notice 

tv as issued without his knowledge or consent, and that on hecomine 

aware of its issue he forthwnth gave reasonable public notice that it 

was so issued without his knowledge or consent, or that after the 

hT prospectus or notice and before allotment thereunder 

he on becoming aware of any untrue statement therein, withdrev^ 
his consent thereto, and caused reasonable public notice of such 
withdrawal, and of the reason therefor, to be given. 

(2.) A promoter in this section means a promoter who was a nartv 

"^ ^«tice. or of t^ portion 
thereof containing such untrue statement, but shall not include anv 

person by reason of his acting in a professional capacity for persoM 

eiigage^n procuring the formation of the company^ ^ ^ 

(3.) mere any company existing at the passing of this Act which 
Loiter shall be desirous of obtaining further 

sha ul, fe a and for tliaf purpose 

he Ikble In f ““Panv ehaU 

ratM the same “ 

(4) In this section the word “ expert” includes any person whose 
profession gives authority to a statement made by him. 

name^a ne^o^r'’ as aforesaid contains the 

name ot a per.;.on as a director of the company, or as having a^weed 

WomeTdlrerofT not cSt 

necome a director, or has withdrawn! his consent before the i*«ue of 

issue thereof the direeto^’ authorised or consented to the 

knovvlS nV. tlie company, except any without whose 

knowledge or consent the prospectus or notice was ‘issued and any 

£l b’li'lLwe^to ind T prospectus or notice 

indemnify the person named as a director of the 

ma%e^mdc hlh I T"“’ “ o^tponses to which he 

® name having been inserted in 

the prospectus or notice, or in defending himself against anraction 
or legal proceedings brought against him in respect thereof ^ 

Ji iroTIsT’’" ^ ‘^'rector, or named 

as a director or as having agreed to become a director or of his 

liaSe prospectus or notice, has become 

be entUleTto rZ theVovisions of this Act, shall 

othefnerTon whn contribution, as in cases of contract, from any 

the XpaviV to 



54 & 55 ViCT, c, 39. 


707 


STAMP ACT, 1891. 


Charge of 
duties in 
schedule. 


All duties 
to be paid 
according to 
regulations 
of Act. 


(54 & 55 ViCT. Cap. 39.) 

An Act to consolidate the Enactments granting and relating to the 
Stamp Duties upon InstruTnents and certain other Enactments 
relating to Stamp Duties. [21st July, 1891.] 

1. Prom and after the commencement of this Act the stamp duties 
to be charged for the use of Her Majesty upon the several instruments 
specified in the First Schedule to this Act shall be the several duties 
in the said schedule specified, which duties shall be in substitution 
for the duties theretofore chargeable under the enactments repealed 
by this Act, and shall be subject to the exemptions contained in this 
Act and in any other Act for the time being in force. 

2. All stamp duties for the time being cbai-geable by law upon 
any instruments are to be paid and denoted according to the regula- 
tions in this Act contained, and except where express provision is 
made to the contrary, are to be denoted by impressed stamps only. 

3. (2.) If more than one instrument be written upon the same 
piece of material, every one of the instruments is to be separately 
and distinctly stamped with the duty with which it is chargeable. 

6. (1.) Where an instrument is chargeable with ad valorem duty in Mode of 

respect of — 

(a.) Any money in any foreign or colonial currency ; or 

(b.) Any stock or marketable .security ; 
the duty shall be calculated on the value, on the day of the date of 
the instrument, of the money in British currency according to the 
current rate of exchange, or of the stock or security according to the 
average price thereof. 

(2.) where an instrument contains a statement of current rate of 
exchange, or average price, as the case may require, and is stamped 
in accordance with that statement, it is, so far as regards the subject- 
matter of the statement, to be deemed duly stamped, unless or until 
it is shown that the statement is untrue, and that the instrument is 
in fact insufficiently stamped. 


calculating 
ad Talortsm 
duty in cer- 
tain cases. 


7. Any stamp duties of an amount not exceeding two shillings and Certain 
sixpence upon instruments which are permitted by law to be denoted 

by adhesive stamps not apjjropriated by any word or words on the applicable 
face of them to any particular description of instrument, and any w instru- 
postage duties of the like amount, may lie denoted by the same p^tS pur- 
adhesive stamps. poBCH. 

8. (1.) An instrument, the duty upon which is required or General 
permitted by law to be denoted by an adh^ive stamp, is not to be 
deemed duly stamped with an adhesive stamp, unless the person cellatioaof 
required by law to cancel the adhesive stamp cancels the same by adhesive 
wntmg on or across the stamp his name or initials, or the name or 

initials of his firm, together with the true date of hU so writing, or 
otherwise effectively cancels the stamp and renders the same incapable 
of being used for any other instrument, or for any postal purpose, or 
unless it is otherwise proved that the stamp appearing on the instru- 
ment was aifixed thereto at the proper time. 

Q. 
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(2.) Where two or more adhesive stamps are used to denote the 
stamp duty upon an instrument, each or every stamp is to be 
cancelled m the manner aforesaid. ^ 

(3.) Every person who, being required by law to cancel an adhesive 
stamp, neglects or refuses duly and etfectnally to do so in the manner 
aioiesaid, shall lucur a line ot ten pounds* 

14. (1.) Upon the production of an instrument chargeable with 
any duty as evidence in any Court of civil judicature in any part of 
the United Kingdom, or before any arbitrator or referee, notice shall 
be taken by the judge, arbitrator, or referee of any omission or 
insuthcieney ot the stamp thereon, and if the instrument is one which 
may legally be sUimped alter the execution thereof, it may. on pav- 
ment to the olheer ot the Court wiiose duty it is to read the instru- 
ment, or to the arbitrator or referee, of tlie amount of the unpaid 
duty, and the penalty payable on stamping the same, and of a further 

Of arbitrator, or referee receiving the duty and 
penal r^^hall give a receipt for the same, and mak? an entry in a 
book kept tor tliat purpose of the payment and of the amount thereof, 
and shall communicate to tlie Commissioner the name or title of the 
m-oceeding m winch, and of the party from whom, he received the 
duty and penalty, and the date and description of the instrument, 
and shaU pay over to such person as the Commissioners may appoint 
the money received by him for the duty and penalty. ^ 

(3.) On production to the Commissioners of any instrument in 
respect of winch any duty or penalty has been paid, together with 

the iSunient penalty shall be denoted on 

aforesaid an instrument executed in any part of the 

United Kingdom, or relating, wheresoever executed, to any property 

situate, or to any matter or thing done or to be done, in any part of 

the United Kingdom shall not, except in criminal proceediUbe 

pven in evidence, or be available for any puqiose whatever, imlei it 

^ duly stamped in accordance with the law in force at the time when 
It was nrst executed. , 

22. The duty of sixpence upon an agreement may be denoted by 

an adhesive stamii, which i.s to be cauceUed by the nemon by whom 
the agreement is lirst executed. ^ ^ 

23. (1.) Every instrument under hand only (not being a promis- 
sory note or bill of exchange) given upon the ocrasion of the ^deposit 
of any share warrant or stock certiHcate to hearer, or forei.-n or 
colonial shai'e certihcate, or any security for money transferable by 
delivery, by way of seciuity for any loan, shaU be deemed to be an 
agreement, and shall be charged with duty accordingly 

2.) Every instrument under hand only (not bein^'a promissory 
note or bill of exchange) making redeemable or qSifyma a duly 
smniped ransfer, intended as a security, of any registewd stock Jr 
marketable cecuiity, shall be deemed to be an agreement, and shall 
be cnai-ged with duty accordingly. ^ 

(3.) A release or discharge of any such instrument shaU not be 
chargeable u’lth any ad valorem duty. 
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29. For the purposes of this Act the expression “ banker ” means Moaning of 
any person carrying on the business of banking in the United banker and 
Kingdom, and the expression “ bank note ” includes— “ ®* 

(a.) Any bill of exchange or promissory note issued by any 
banker^ other than the Bank of England, for the payment of 

money not exceeding one hundred pounds to the bearer on 
demand; and 

(&.) Any bill of exchange or promissory note so issued which 
entitles or is intended to entitle the bearer or holder thereof, 
without indorsement or without any further or other 
indorsement than may be thereon at the time of the issuing 
thereof, to the payment of money not exceeding one 
hundred pounds on demand, whether the same be so 
expressed or not and in whatever form, and by whomsoever 
the bill or note is drawn or made. 


30. A bank note issued duly stamped, or issued unstamped by a 
^nker duly licensed or othenvise authorised to issue unstamped 
bank notes, may be from time to time re-issued without being liable 
to any stamp duty by reason of the re-issuing. 

31. (1.) If any banker, not being duly licensed or otherwise 
authorised to issue unstamped bank notes, issues, or permits to be 
issued, any bank note not being duly stamped, he sliall incur a fine 
of fifty pounds. 

(2.) If any person receives or takes in payment or as a security 
any bank note issued unstamped conti-ary to law, knowing the same 
to have been so issued, he shall incur a fine of twenty pounds. 

32. For the purposes of this Act the expression “bill of 
exchange” includes draft, older, cheque, and letter of credit, and 
any document or writing (except a bank note) entitling or purporting 
to entitle any person, whether named therein or not, to payment by 
any other person of, or to draw upon any other person for, any sum 
of money ; and the expression “ bill of exchange payable on demand ” 
includes — 


Bauk notes 
may be re- 
issued. 


Penalties 
for issuing 
or receiving 
an un- 
stamped 
bank note. 


Moaning of 
” bill ol 
exchange.” 


(o.) An order for the payment of any sum of money by a bill of 
exchange or promissory note, or for the delivery of any bill 
of exchange or promissory note in satisfaction of any sum of 
money, or for the payment of any sum of money out of any 
particular fund wiiich may or may not be available, or 
upon any condition or contingency which may or may not 
be performed or happen ; and 

(6.) An Older for the payment of any sum of money weekly, 
monthly, or at any other stated periods, and also an order 
for the payment by any person at any time after tlie date 
thereof of any sum of money, and sent or deliveied by the 
person making the same to the person by whom the payment 
is to be made, and not to the person to whom the payment 
is to be made, or to any person on his behalf. 


33. (1.) For the purposes of this Act the expression “promissory Meaning of 
note” includes any document or writing (except a bank note) “promissor 
containing a promise to pay any sum of money. note.” 

(2.) A note promising the payment of any sum of money out of 
« 0 iy particular fund which may or may not be available, or upon 
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any condition or contingency which may or may not be performed 
or happen, is to be deemed a promissory note for that sum of money. 

34. (1.) The fixed duty of one penny on a bill of exchange payable 
on demand or at sight or on presentation may be denoted by an 
^Ihesive stamp, which, where the bill is drawn in the Umted 
kingdom, IS to be cancelled by the person by whom the bill is signed 
belore he delivers it out of his hands, custody, or power. 

(2.) The ad valorem duties upon bills of ^change and promissory 
notes drawn or made out of the United Kingdom are to be denoted 
by adhesive stamps. 


35. (1.) Every person into whose hands any bill of exchange or 
promissory note drawn or made out of the United Kingdom, comes 
in tlie United Kingdom liefore iti s stamped shall, liefore he presents 
tor payment, or indorses, translei-s, or in any manner negotiates, or 
pays the bill or note, affix thereto a proper adhesive stamp or proper 

affix?d7her^”'^^^ sufficient amount, and cancel every stamp so 

(2.) Provided as follows : 

(a.) If at the time when any such bill or note conies into the 
hands of any bona fide holder there is affixed thereto an 
adhesive stamp effectually cancelled, the stamp shall, so far 
as relates to the holder, be deemed to be duly cancelled, 
although it may not appear to have been affixed or cancelled 
by the proper person ; 

(b.) If at the time when any such bill or note comes into the 
hands of any bona fide holder there is affixed thereto an 
adhesive st^amp not duly cancelled, it sliall be competent 
for the liolfler to caucel the stamp as if he were the person 
by whom was affixed, and upon his so doing the bill or 
note shall be deemed duly stamped, and as valid and avail- 
able as if the stamp had been cancelled by the person 
by whom it was affixed. 

(3.) But neither of the foregoing provisoes is to relieve any pemon 

Irom any fine or penalty incurred by him for not cancelling an 
adhesive stamp. ° 


36. A bill of exchange or promissory note which purports to be 
drawn or made out of the United Kingdom is, for tlie purpose of 
determining the mode in which the stamp duty thereon is to be 
denoted, to be deemed to have been so drawn or made, although it 
may, in fact, have been drawn or made within the United Kingdom. 

37. (1.) ^Hiere a bill of exchange or promissoiy note has been 
written on material bearing an impressed stamp of sufficient amount 
but 01 improper denomination, it may be stamped with the proper 
stamp on payment of the duty, and a penalty of forty shillings if 
the bill or note be not then payable according to its tenor, or of ten 
pound.s if the same be so payable. 

(2.) Except as aforesaid, no bill of exchange or promissory note 
shall be stamped with an impressed stamp after the execution thereof. 

38. (1.) Every person who issues, indorses, transfers, negotiates, 
presents for payment, or pays any bill of exchange or promissory 
note liable to duty and not being duly stamped shall incur a fine 
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of ten pounds, and the person who takes or receives from any other 
person any such bill or note either in payment or as a security, or 
by purchase or otherwise, shall not be entitled to recover thereon, or 
to make the same available for any purpose whatever. 

(2.) Provided that if any bill of exchange payable on demand or 
at sight or on presentation, is presented for payment unstamped, 
the person to whom it is presented may affix thereto an. adhesive 
stamp of one penny, and cancel the same, as if he had been the 
drawer of the bill, and may thereupon pay the sum in the 
bill mentioned, and charge the duty in account against the person 
by whom the bill w^ drawn, or deduct the duty from the said sura, 
and the bill is, so far as respects the duty, to be deemed valid and 
available. 

(3.) But the foregoing proviso is not to relieve any person from 
any fine or penalty incurred by him in i-elation to such bill. 

39. When a bill of exchange is drawn in a set according to the One bin 
custom of merchants, and one of the set is duly stamped, the other 

or others of the set shall, unless issued or iu some manner negotiated stamped.”^ 
apart from the stamped bill, be exempt from duty ; and upon 
proof of the loss or destruction of a duly stamped bill forming one 
of a set, any other bill of the set which has not been issued or in 
any manner negotiated apart from the lost or destroyed bill may, 
although unstamped, be admitted in evidence to prove the contents 
of the lost or destroyed bill. 

40. (1.) A bill of lading is not to be stamped after the execution Bills of- 

thereof. lading. 

(2.) Every person who makes or executes any bill of lading not 
duly stamped shall incur a fine of fifty pounds. 

41. A bill of sale i.s not to be registered under any Act for the Bills o< 
time being in force relating to the registration of bills of sale unless 

the original, duly stamped, Is produced to the proper officer. 

86. (1.) For the purposes of this Act the expression “ mortgage” Meaning ot 
means a security by way of mortgage for the payment of any definite “ 
and certain sum of money advanced or lent at the time, or previously ®*®'*^* 
due and owing, or forborne to be paid, being payable, or for the 
repayment of money to be therealter lent, advanced, or paid, or 
which may become due upon an account current, together with any 
sum already advanced or due, or without, as the ca.se may be ; 

And includes — 

(a.) Conditional surrender by way of mortgage, further charge, 
wadset, and heritable bond, disposition, assignation, or tack 
in security, and eik to a reversion of or affecting any lands, 
estate, or property, real or personal, heritable or moveable, 
whatsoever ; and 

(6.) Any deed containing an obligation to infeft any person in an 
annual rent, or in lands or other heritable subjects in Scot- 
land, under a clause of reversion, but without any personal 
bond or obligation therein contained for payment ol the 
money or stock intended to be secured ; and 

(<5.) An y conveyance of any lands, estate, or property whatsoever 
m trust to be sold or otherwise converted into money, 
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1 * as a security, and redeemable before the 

sale or other disposal thereof, either by express stipulation 
or otherwise, except where the conveyance is made for the 
benefit of creditors generally, or for the benefit of creditors 
specified who accept the provision made for payment of 
their debts, in full satisfaction thereof, or who exceed five 
in number ; and 

{d.) Any defeasance, letter of reversion, back bond, declaration, 
or other deed or writing for defeating ormaking redeemable 
or explaining or qualifying any conveyance, transfer, disposi- 
tion, assignation, or tack of any lands, estate, or property 

whatsoever, apparently absolute, but intended only as a 
sGciiritv ; and 

(c.) All) agreement (other than an agreement chargeable with 
duty as an equitable mortgage), contract, or bond, accom- 
panied with a deposit of title deeds for making a mortgage, 
wadset, or any other security or conveyance as aforesaid of 
any lands, estate, or property comprised in the title deeds, 
for pledging or charging the same as a security ; and 

(/.) Any deed whereby a real burden is declared or created oh 
Jands or heritable subjects in Scotland ; and 

(j/.) Any deed operating as a mortgage of any stock or marketable 
security. 

(2.) For tlie purpose of this Act the expres-sion “ equitable mort- 
gage means an agreement or memorandum, under hand only, 
relating to the deposit of any title deeds or instruments constituting 
of being evidence of the title to any property whatever (other than 
stock or marketable security), or creating a charge on such property. 

101. (1.) For the purposes of this Act the expression “receipt” 
includes any note, memorandum, or uniting whereby any money 
amounting to two pounds or upwards, or any bill of exchange or 
promissory note for money amounting to two pounds or upwards, 
IS acknowledged or expressed to have been received or dehositei 
or paid, or whereby any debt or demand, or any part of a debt or 
demand, ot the amount ot two pounds or upwards, is ackhowledged 
to have been settled, satisfied, or discharged, or which signifies or 
imports any such acknowledgment, and whether the same is or is 
not signed w'lth the name of any person. 

(2.) The duty upon a receipt may be denoted by an adhesive 
stamp, w hich is to be cancelled by the person by whom the receipt 
IS given before he delivers it out of his hands. 

103. A receipt given without being stamped may be stamped 
with aninipressed stamp upon the terms following ; that is to say, 

(1.) Within fourteen days after it has been given, on payment 

/n \ A c ^ ^ penalty of five pounds ; 

(2.) Alter fourteen days, but within one month, after it has been 

j , p«'iymeut of the duty and a penalty of ten pounds; 

and shall not in any other case be stamped with an impressed stamp. 

103. If any person — 

/« \ ^ receipt liable to duty and not duly stamped ; or 

(2.) in any case w’here a receipt would be liable to duty refuses 
to give a receipt duly stamped ; or 
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(3.) Upon a payment to the amount of two pounds or upwards 
gives a receipt for a sum not amounting to two pounds, 
or separates or divides the amount paid with intent to evade 
the duty ; 

he shall incur a fine of ten pounds. 

112. A statement of the amount which is to form the nominal Chargoof 
share ^pital of any company to be registered with limited liability 

^all be delivered to the registrar of joint stock companies in 
England, Scotland, or Ireland, and a statement of the amount of liability 
any increase of registered capital of any company now registered or ^^“ipanies. 
to be registered with limited liability shall be delivered to tlie 
said registrar, and every such statement shall be charged with an 
ad valorem stamp duty of two shillings for every one Imndred pounds 
and any traction of one hundred pounds over any multiple of one 
hundred pounds of the amount of such capital or increase of capital 
as the case may be. 

113. (1.) Where by virtue of any letters patent granted bv Her charge of 
Majesty, or any Act, the liability of tlie holders of shares in the 
capital of any corporation or company is limited otherwise than SSlpank^ 
by registration with limited liability under the law in that behalf, with 

a statement of the amount of nominal share capital of the corpo- 
ration or company .shall be delivered by tlie corporation or orhorwlso 
company to the commissioners within one month after the date of 
the letters patent or the passing of the Act ; and in case of any pn£ Act«, 
increase of the amount of nominal sliare capital of any corporation 
or company, whether now existing or to be hereafter formed, being 
authorised by any letters patent or Act, a statement of the amount 
of such increase shall be delivered by the corporation or company to 
the commissioners within the like period. 

(2.) The statement shall be charged with an ad valorem stamp 
duty of two shillings for every one hundred pounds and any fraction 
of one hundred poimd.s over any multiple of one hundred jpounds of 
the amount of such capital or increase of capital as the case may be, 
and shall be duly stamped accordingly when the same is delivered to 
the commissioners. 

(3.) In the case of neglect to deliver such a statement as is hereby 
required to be delivered', the corporation or company sliall be liable 
to pay to Her Majesty a sum equal to ten pound.s per centum npon 
the amount of duty payable, and a like penalty for every month 
after the first mouth auring which the neglect shall continue.(a) 

118. (1.) No as.signment of a policy of life insurance shall confer Assignment 
on the assignee therein named, hi.s executors, administrators, or of policy of 
assigns, any right to sue for the money.s assured or secured thereby, ineo*S>^bo 
or to give a valid discharge for the same, or any part thereof, unless Btamped ° 
the assignment is duly stamped, and no payment shall be made to ^f^forepay- 

(a) Section 12 of the Finance Act, 1896 (59 & 60 Viet. c. 28), provides mbS. 
for the extension of section 113 of the Stamp Act so as to charge the like 
duty on a statement of any nominal share capital of any corporation or 
company, or of any increase of such capital where such capital or increase 
is anthorised by an Order in Council or a certificate of a Government 
llepartment, or in any other manner. 
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any person claiming under any suet assignment unless the same is 
duly stamped. 

(2.) If any payment is made in contravention of this section, the 
stamp duty not paid upon the assignment, together with the penalty 
payable on stamping the same sliall be a debt due to Her Majesty 
from the person by whom the payment is made. 


EXTRACT FROM SCHEDULE L 
STAMP DUTIES ON INSTRUMENTS. 

£ s. d. 

Aefidavit and Statutory Declaration 0 2 6 

Exemptions, 

(1.) Affidavit made for the immediate purpose of being 
filed, read, or used in any Court, or before any judge, 
master, or officer of any Court. 

(2.) Affidavit or declaration made upon a requisition of 
the commissioners of any public board of revenue, 
or any of the officers acting under them, or required 
by law, and made before a justice of the peace. 

(3.) Affidavit or declamtion which may be required at 
the Bank of England or the Bank of Ireland to 
prove the death of any proprietor of any stock 
transferable there, or to identify the person of any 
such proprietor, or to remove any other impediment 
to the transfer of any such stock. 

(4.) Affidavit or declaration relating to the loss, mutila- 
tion, or defacement of any bank note or bank post bill. 

Agreement or Contract, accompanied with a deposit. 

See Mortgage, &c., and sections 23 and 86. 

Bank Note- 


For money not exceeding 1?. 


... 0 

0 

5 

Exceeding U. and not exceeding 2? 

... 0 

0 

10 

2?. 

61 

... 0 

1 

3 

61. 

10? 

... 0 

1 

9 

10?. 

20?. 

... 0 

2 

0 

20?. 

30?. 

... 0 

3 

0 

30?. 

50?. 

... 0 

5 

0 

50?. 

100? 

... 0 

8 

6 

And see sections 29—31. 






Bill OP Exchange — 

Payable on demand, or at sight, or on presentation 0 0 1 
And see sections 32, 34, and 38. 

Bill of Exchange of any other kind whatsoever (except 
a bank note) and Promissory Note of any kind what- 
soever (except a bank note)— drawn, or expressed to be 
payable, or actually paid or endorsed, or in any manner 
negotiated in the United Kingdom. 

Where the amount or value of the mone}’^ for which 

the bill or note is drawn or made does not exceed 5/. 0 0 1 

Exceeds 61. and does not exceed 10^ 0 0 2 

10?. 25? 0 0 3 
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Bills of Exchange— coniinued. 

Exceeds 25Z. and does not exceed 50/ 

&0/. 75/ 

75/. 100/ 

100 /.— 

For every 100/., and also for any fractional part of 
100/., of such amount or value 


Ezemptio7is. 

(1.) Bill or note issued by the Bank of England or the 
Bank of Ireland. 

(2.) Draft or order drawn by any banker in the United 
Kingdom upon any other banker in the United 
Kingdom, not payable to bearer or to order, and used 
solely for the purpose of settling or clearing any 
account between such bankers. 

(3.) Letter written by a banker in the United Kingdom 
to any other banker in the United Kingdom, direct- 
ing the payment of any sum of money, the same not 
being payable to bearer or to order, and such letter 
not being sent or delivered to the person to whom 
payment is to be made or to any person on his behalf. 

(4.) Letter of credit granted in the United Kingdom 
authorising drafts to be drawn out of the United 
Kingdom payable in the United Kingdom. 

(6.) Draft or order drawn by the Paymaster-General on 
behalf of the Court of Chancery in England or by 
the Accountant-General of the Supreme Court of 
Judicature in Ireland. 


(6.) Warrant or order for the payment of any annuity 
granted by the National Debt Commissioners, or for 
the payment of any dividend or interest on any 
share in the Government or Parliamentary stocks 
or funds. 

(7.) Bill drawn by any person under the authority of 
the Admiralty, upon and payable by the Accountant- 
General of the Navy. 

(8.) Bill drawn {according to a form prescribed by Her 
Majesty’s orders by any person duly authorised to 
draw the same) upon and payable out of any public 
account for any pay or allow’ance of the army or 
auxiliary forces or for any other expenditure 
connected therewith. 

(9.) Draftor order drawn upon any banker in the United 
Kingdom by an officer of a public department of the 
State for the payment of money out of a public 
account. 

(10.) Bill drawn in the United Kingdom for the sole 
purpose of remitting money to be placed to any 
account of public revenue. 

(11.) Coupon or warrant for interest attached to and 
issued with any security, or with an agreement or 
memorandum for the renewal or extension of time 
for parent of a security. 

Amd see sections 32 — 39. 
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Bill of Lading of or for any goods, mercbandise, or £, a. i. 
eiiects to be exported or carried coastwise ... 0 0 6 

And see section 40. 

Bill of Sale— 

Absolute. See Conveyance on Sale. 

By way of security. See Mortgage, &c. 

And see section 41. 


Cheque. See Bill of Exchange. 


Contract Note for or relating to the sale or purchase of 
any stock or marketable .security— 

Of the value of 51. and under the value of 100?. 0 

lOO;. or upwards (a)o 

Conveyance or Transfer, whether on sale or other- 
wise — 


0 1 
0 6 


(1.) Of any stock of the Bank of England 

(2.) Of any stock of the Government of Canada 
inscribed in books kept in the United Kingdom 

or of any Colonial stock to which the Colonial 
Stock Act, 1877, applies — 

For every lOU/., and also for any fractional part 

of 100/., of the nominal amount of stock 
transferred 

11 • ^ ••• 

And see section 62. 


0 7 9 


0 2 6 


Conveyance or Transfer on sale, 

Of any property (except such stock as aforesaid)— 

Where the amount or value of the consideration 
the sale does not exceed 5/. 

Exceeds 51. and does not exceed 10/. ! * 


for 


10 /. 
15/. 
20 /. 
25/. 
60/. 
75/, 
100 /. 
125/. 
150/. 
175/. 
200 /. 
225/. 
250/. 
275/. 
300/. 


15/. 

20 /. 

25/. 

50/. 

75/. 

100 /. 

125/. 

150/. 

175/. 

200 /. 

225/. 

250/. 

275/. 

300/. 


• « • 


• ■ ■ 


« • 




• « • 


• •• 


• •• 


• • • 


For every 50/., and also for any fractional part 
oUi., ot such amount or value 
And see sections 54—61. 




• • » 


• » • 


• • • 




of 


• • • 


0 0 6 
0 1 0 
0 1 6 
0 2 0 
0 2 6 
0 5 0 
0 7 6 
0 10 0 
0 12 6 
0 16 0 

0 17 6 

1 0 0 
1 2 6 
1 6 0 
1 7 6 
1 10 0 


0 5 0 


« Revenue Act, 1893 (66 Viot. c. 7, 

change for brX™g^ oTJgeL 
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Conveyance or Transfer by way of security of any 

property (except suoli stock as aforesaid), or of any 
security. 

See Mortgage, &c., and Marketable SEcaRirr. 

Conveyance or Transfer of any kind not bereinbefore 



Equitable Mortgage. See Mortgage. 

Letter of Credit. See Bill of Exchange. 

Mortgage Bond, Debenture, Covenant (except a 
marketable security otherwise specially charged witli 
duty), and Warrant of Attorney to confess and 
enter up judgment. 

(1.) Being the only or principal or primary security 
(other than an ecjuitable mortgage) for the payment 
or repayment of money — 

Not exceeding lOf. 

Exceeding 10/. and not exceeding 25/. ... 

25/. 50/. ... 

50/. 100/ 

100/. 150/ 

150/. 200/ 

200/. 250/ 

250/. 300/ 

300/. 

For every 100/., and also for any fractional part of 
100/., of the amount secured 

(2.) Being a collateral, or auxiliary, or additional, or 
substituted security (other than an equiUble mort- 
gage), or by way of further assurance for the above- 
mentioned ijurpose wliere the principal or primary 
security is duly stamped. 

For every 100/., and also for any fractional j)art of 
100/., of the amount secured 

(3.) Being an equitable mortgage : 

For every 100/., and any fractional part of 100/., 
of the amount secured 

(4.) Transfer, Assignment, Disposition, or Assigna- 
TION of any mortgage, bond, debenture, or covenant 
(except a marketable security), or of any money or 
stock secured by any such instrument, or by any 
warrant of attorney to enter up juilgment, or by any 
judgment: 

For every 100/., and also for any fractional part 
of 100/., of the amount transferred, assignea, or 
disponed, exclusive of interest which is not in 
airear 

And also where any further money is added to the 
money already secured (the same duty as a 
principal security for such fuither money). 


£ s. d. 


0 10 0 


0 0 3 
0 0 8 
0 1 3 
0 2 6 
0 3 9 
0 5 0 
0 6 3 
0 7 6 


0 2 6 


0 0 6 


0 1 0 


0 0 6 


V 
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Mortgage Bond, 'E'rc.— continued. 

(5.) Ke - CONVEYANCE, RELEASE, DISCHARGE, SUR- 
RENDER, Re-surrender, Warrant to Vacate, or 
Renunciation of any such security as aforesaid, or of 
the heneftt thereof, or of the money thereby secured : 

For every 100^., and also for any fractional part of 
100/., of the total amount or value of the money 

at any time secured 

And see sections 86—89. 

Mortgage op Stock or marketable security— 

Under hand only. See Agreement, and section 23. 
By deed. See iloRTGAGE, and section 86. 

Promissory Note. See Bank Note, Bill of Exchange. 


Protest of any bill of exchange or promissory note : 
Where the duty on the bill or note does not exceed 
Is. (the same duty as the bill or note). 

In any other case 

Receipt given for, or upon the payment of, money 
amounting to 21. or upwards 


Eiemptions. 

(].) Receipt given for money deposited in any bank, or 
with anv banker, to be accounted for and expressed 
to be received of the person to whom the same is to 
be accounted for. 

(2.) Acknowledgment by any banker of the receipt of 
any bill of exchange or promissory note for the pur- 
pose of being presented for accepUnce or payment. 

(7.) Receipt given for any principal money or interest 
due on an Exchequer bill. 

(9.) Receipt given upon any bill or note of the Bank of 
England or the Bank of Ireland. 

(10.) Receipt given for the consideration money for the 
purchase of any share in any of the Government or 
Parliamentary stocks or fun^s, or in the stocks and 
funds of the Secretary of State in Council of India, 
India, or of the Bank of England, or of the Bank 
of Ireland, or for any dividend paid on any share of 
the said stocks or funds respectively. 

(11.) Eeceipt indorsed or otherwise written upon or 
coutainea in any instrument liable to stamp duty, 
and duly stamped, acknowledging the receipt of the 
consideration money therein expressed, or the receipt 
of any principal money, interest, or annuity thereby 
secured or therein mentioned. 
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FORGED TRANSFERS ACT. 1891. 

(54 & 55 Tier. Cap. 43.) 

An Ad for preserving Purchasers of Stock from, Losses hy Forged 
Tramfers. [5th August, 1881.] 

1, (1.) Where a company or local authority issue or have issued 
shares, stock, or securities transferable by any instrument in writing 
or by an entry in anv books or re"i.«ter kept by or on behalf of the 
company or local authority, they shall have power to make compen- 
sation by a cash payment out of their funds for any loss arising from 
a transfer of any such shares, stock, or securities, in pursuance of a 
forged transfer or of a transfer under a forged power of attorney 
[whether such loss arises, and whether the transfer or power of 
attorney was forged before or after the passing of this Act, and 
whether the person receiving such compensation, or any person 
through whom he claims, ha.s or has not paid any fee or otherwise 
contributed to any fund out of which the compensation is paid].(a) 

f2.) Any company or local authority may, if they tliink fit, pro- 
vide, either by fees not exceeding the rate of one shilling on eveiy 
one hundred pounds transferred, [with a minimum charge equal to 
that for twenty-five poimdsl(<i) to be paid by the transferee upon the 
entry of the transfer in the books of the company or local authority, 
or by insurance, reservation of capital, accnmmulation of income, or 
in any other manner which they may resolve upon, a fund to meet 
claims for such compensation. 

(3.) For the purpose of providing such compensation any company 
may borrow on the security of their property, and any local autho- 
ritv may borrow with the like consent and on the like security and 
subject to the like conditions as to repayment by means of instal- 
ments or the provision of a sinking fund and othen\'ise as in the 
case of the securities in resnect of which compensation is to he pro- 
vided, but any money so borrowed by a local authority shall be 
repaid within a term not longer than five years. Any expenses 
incurred by a local authority in making compensation, or in the 
repayment of, or the payment of interest on, or otherwise in con- 
nexion with, any loan raised as aforesaid, shall, except so far as they 
may be met by such fees as aforesaid, be paid out of the fund or rate 
on which the security in respect of which compensation is to be made 
is charged. 

(4.) Any such company or local authority may impose such 
reasonable restrictions on the transfer of their shares, stock, or 
securities, or with respect to powers of attomev for the transfer 
thereof, as they may consider requisite for guarding against losses 
arising from forgery. 

(6.) Where a company or local authority compensate a person 
under this Act for any loss arising from forgery, the company or 

(fl) Words in brackets added by Forged Transfers Act, 1892 (65 tc 66 
Viet c. 86). 


Power to 
make com- 
pensation 
for losses 
from forged 
tracsfei'. 
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Definitions. 

“ Com- 
pany.’' 


“ Local 
aiuhority.” 


Appliajtlon 
to iniliistrial 
societies, &c. 


Application 
to liarbonr 
and con- 
servancy 
aiuhorltios. 


Application 
t<J coioulal 
•Stock. 

4U&41 Viet. 
C. 59. 


local authority shall, without prejudice to any other rights or 
remedies, have the same rights and remedies against the person liable 
for the loss as the person compensated would have had. 

2. For the purposes of this Act — 

Tlie expression “ company ” shall mean any company incorporated 
by or ill pursuance of any Act of Parliament, or by Eoyal 
charter. 

The expression “ local authority ” shall mean the council of any 
county or municipal borough, and any authoritv having power 
to levy or rei[uire the levy of a rate the proceeds of which are 
applicable to public local purposes. 

3. This Act .shall apply to any industrial, provident, friendly, 
benefit, building, or loan society incorporated by or in pursuance of 
any Act of Parliament as it the society were a company. 

4. (1.) This Act shall apply to any harbour authority or con- 
servancy authority as if tlie authority were a company. 

(2.) For the purposes of this Act the expression “harbour autho- 
rity ■' includes all persons, being proprietors of, or entrusted with 
the duty or invested witli tlie jiower of constructing, improving, 
managing, regulating, maintaining, or lighting any harbour otherwise 
than for jn-ofit, and not being a joint stock company. 

(3.) For the purposes of this Act the expression “ conservancy 
authority” includes all persons entrusted with the duty or invested 
with the power of conserving, maintaining, or improving the 
navigation of any tidal water otherwise than for profit, and hot being 
a joint stock company. 

5. In the case of any colonial stock to which the Colonial Stock 
Act, 1877,aj)plies, the Government of the colony of which the stock 
forms the whole or part of the public debt may, if they think tit, 
by declaration under their seal or under the signature of a person 
authoi'isp-d by them in that behalf, and in either case deposited with 
the Commissioners of Inland Revenue, adopt this Act, and thereupon 
this Act shall apply to the colonial stock as if the registrar of the 
Government were a company and the stock were issued by him. 

6. This Act may be cited as the Forged Transfeis Act, 1891. 


Short title. 



5 GEO. 3, c. 49. 

RELATING TO SCOTLAND EXCLUSIVELY. 
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BANK NOTES PAYABLE ON DEMAND. 

(5 Geo. 3, Cap. 49.) 

An Ad to prevent the Tncoywentences arising from the present Method of 
x^ing Notes and Bills by the Banh, Banking CompanieSy and 
BankerSy in that part of Great Britain called Scotland. 

Whereas a practice has prevailed in that part of Great Britain 
called Scotland of issuing notes commonly called bank notes, for 
sums of money payable to the bearer on demand, or, in the option of 
the issuer or granter, payable at the end of six months with a sum 
equal to the legal interest from the demand , to that time : and 
whereas notes, with such option as aforesaid, have been and are 
circulated in that part of the United Kingdom to a great extent, and 
do pass from hand to liand as .specie, whereby great inconveniences 
have arisen : for remedy whereof be it enacted, «S:c., tliat from and 
after the 15th day of May» 1766^ it shall not be lawful for any person 
or persons whatsoever, bodies politic or corporate, to issue or give, or 
cause to be issued or given, within that part of Great Britain called 
Scotland, any note, ticket, token, oi other writing for money, of the 
nature of a bank note, circulated or to be circulated as specie, but 
such as shall be payable on demand, in lawful money of Great Britain, 
and without reserving any power or option of delaying payment 
thereof for any time or term whatsoever ; and that from and after 
the said 15tli day of May, 1776, all notes, tickets, tokens, or other 
writings for money, of the nature of a bank note, issued previous to 
the said day, and circulated as specie in tliat part of the United 
Kingdom, shall and they are hereby declared and adjudged to be 
payable on demand in lawful money aforesaid, any option, condition, 
or other clause therein contained to the contrary notwithstanding. 

2. Provided always, that nothing contained in this Act shall pre- 
vent any person or persons, bodies politic or coiporate, from issuing 
post bills, payable seven days after sigljt, in the same manner as they 
are at present issued by the Bank of England, 

3. All and every person or persons whatsoever, bodies politic or 
corporate, and the legal administrators of such person or persons, 
bodies politic or corporate, who shall after the said 15th May, 1766, 
issue or cau.se to be issued any note, ticket, token, or other writing 
for money, of the nature of a bank note, circulated or to be circulated 
as specie, contrary to the directions of this Act before mentioned, 
and to the true meaning and intent thereof, .shall for every such 
offence forfeit and pay to the jierson or persons who sliall inform and 
prosecute for the same, 500/. sterling, with full costs of suit, to be 
sued for and recovered by way of complaint before the Court of 
Session, upon 15 days’ notice to the ])crson or per.sons, bodies politic 
or corporate, complained of ; which complaint the said Court of 
Session la hereby authorised and required summarily to determine 
without abiding the course of any rori.(a) 

(a) It has been thought unnecessirv to print the subsequeot unrepealed 
fsotions, vu., 4, 5, 6, relating to enforcing payment of these notes or orders 
by snmaiary execution and method of protesting on non-payment. 

G. 3 A 


Preamble. 


From and 
after I6th 
May, 1766. 
no note.s u> 
be i.^sued In 
Scotland 
and circu- 
lated aa 
specie but 
wbat sball 
be payable 
on demand ; 

and notes 
issued and 
circulated 
as specie 
previously 
to the said 
day shall be 
payable on 
demand, 
notwith- 
staodin? 
any optional 
clause to the 
contrary. 

Post bills 
payable at 
seven days’ 
sight 
excepted ; 

and persons 
acting con- 
trary hereto 
forfeit 6001 ., 


with full 
costs of suit. 
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Banking 
copartner- 
8 Mds in 
Scotland 
may sue and 
be sued In 
the name 
of their 
manager, 

&c. 


Such 
societies 
shall yearly 
deliver, at 
the Stamp 
Office in 
Edinburgh, 
account, 
containing 
the name of 
the flrm,d(C. 


BANKING COPARTNERSHIPS REGULATION ACT, 1826. 

(7 Geo. 4, Cap. 67.) 

An Act to regulate the mode in which certain Societies or Copartner- 
ships for Banking in Scotland may sue and be sued. 

[26th May, 1826.] 

'Whereas the practice has prevailed in Scotland of instituting 
societies possessing joint stocks, the shares of which are either con- 
ditionally or unconditionally transferable, for the purpose of carrying 
on the business of banking ; and it is expedient that every such 
society or copartnership should be enabled to sue and be sued in the 
name ot its manager, cashier, or other principal officer ; be it there- 
fore enacted, &c., that it shall and may be lawful for every such 
joint stock society or copartnership, already established, or that may 
hereafter be established in Scotland for the purposes of banking, to 
sue and be sued in the name of the manager, cashier, or other prin- 
cipal officer of such society or copartnership, provided that such 
joint stock society or copartnership shall observ'e the regulations 
prescribed by this Act 

2 . Every such joint stock society or copartnership already formed 
shall, between the 25th day of May and the 25th day of July in 
this and each succeeding year, and every such joint stock society or 
copartnership hereafter to be formed, shall, before such joint stock 
society or copartnership shall begin to carry on business, and there- 
after in each succeeding year, between the said 25th day of May and 
the 25th day of July, cause an account or return to be made out 
according to the form contained in the schedule marked A. to this 
Act annexed, (a) wherein shall be set forth the true names, title, or 


( a ) Schedule (A.). 

Return or account to be entered at the Stamp Office in Edinburgh, 
in pursuance of an Act passed in the seventh year of the reigu of 
King George the Fourth, intituled [here insert the title of this Act], 

V)Z4 

Firm or name of the banking society or copartnership, viz. [set forth the 
firm or name], 

Names and places of abode of all the partners concerned or engaged in 
such society or copartnership, y\de\\cei\ set forth all the names and places 
of abode 

Names and places of the bank or banks established by sneh society or 
copartnership, videlicet [set forth all the names ayid places]. 

Name and description of the officer of the said banking society or copartner- 
ship in whose name such society or copartnership shall sue and be sued, 
videlicet [set forth the name and description]. 

Names of the several towns and places where the bills or notes of the said 
banking society or copartnership are to be issued by the said society or 
copartnership, or their agent or agents, videlicet [set forth the names of 
all the towns and places], 

A.B.yOi ^ , manager, or other officer of 

the above society or copartnership, raaketh oath and saith, that the 
above doth contain the name, style and firm of the above society or 
copartnership, and the names and places of the abode of the several 
members thereof, and of the banks established by the said society or 
copartnership, and the name, title and description of the officer of 
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firm of such intended or existing society or copartnership, and also 
the names and places of abode of all the members of such society, or 
of all the partners concerned or eng^ed in such copartnersliip, as 
the same respectively shall appear on the books of such society or 
copartnership, and the name or firm of every bank or banks estab- 
lished or to be established by such society or copartnership, and also 
the name and place of abode of the manager, cashier, or other 
principal ofiBcer, in the name of whom such society or copartnership 
shall sue and be sued, as hereinafter provided, and also the name of ^ 


every town and place where any of the bills or notes of such society 
or copartnership shall be issued by any such society or copartner- 
ship, or hy their agent or agents ; and every such account or return 
shall be delivered to the head collector of stamp duties at the stamp 
ofiice in Edinburgh, who shall cause the same to be filed and kept in 
the stamp office there, and an entry and registry thereof to be made 
in a book or books to be there kept for that purpose, and whicli 
book or books any person or persons shall from time to time have 
liberty to search and inspect, on payment of the sum of U. for every 
search. 

3. Such account or return shall be made out by the officer named 
as aforesaid, and shall be verified by the oath of such officer taken 
before any justice of the peace, and which oath any justice of the 
peace is hereby authorised and empowered to administer, and that 
such account or return shall, between the 25th day of May and the 
25th day of July in every year, he in like manner delivered by such 
officer as aforesaid to the said collector, to be filed and kept in the 
manner and for the purposes as hereinbefore mentioned. 

4. A copy of any such account or return, so filed and kept and 
registered at the stamp office, as by this Act is directed, and whicli 
copy shall be certified to be a true copy, under the hand of the said 
collector, or of the comptroller of tne stamp duties at Edinburgh, 
shall in all proceedings, civil or criminal, and in all cases whatsoever, 
be received in evidence as proof of the appointment and authority of 
the officer named in such account or return, and also of the fact that 
all persons named therein as members of such society or copartnership 
were members thereof at the date of such account or return. 



Srin 


Accounts to 
be verlfled 
on an oath. 


CertiJled 
copies of 
such returns 
to be evi- 
donee of 
the appoint- 
ment of the 
public 
ofRcers, &c. 


Commis- 
sioners of 
Stamps to 


affldavita. 


5. The said collector or comptroller for the time being shall, and 
he is hereby required, upon application made to him by any person ^ 

or persons requiring a copy certified according to this Act, or any giveartu 
such account or return as aforesaid, in order that the same may be fl?d copies of 
produced in evidence, or for any other purpose, to deliver to the 
person or persons so applying for the same such certified copy, he, 

the said society or copartnership in whose name such society or 
copartuership shall sue and be sued, and the names of the towns and 
places where the notes of the said society or copartnership are to be 
issued, as the same respectively appear in the books of the raid 
society or copartnership, and to the best of the information, 
knowledge and belief of this deponent. 

Sworn before me the day of at 

in the county of 

C. D., justice of the peace m and 
for the said county. 

3a2 


0 . 
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she, or they paying for the same the sum of ten shillings and no 
more. 

Account of 6. Provided also, that the manager or other officer of every such 
i*^mbere^in copartnership shall, and he is hereby required from time 

the couSe'^ to time, as often as occasion shall render it necessary, make out 
of any year upon oath, in manner hereinbefore directed, and cause to be delivered 
to be made. collector as aforesaid, a further account or return accord- 

ing to the form contained in the schedule marked (B.) to this Act 
anne.xed,(a) of the name of any person who shall have been nominated 
or appointed a new or additional officer of such society or copartner- 
ship, in whose name the same shall sue and be sued, and also of the 
name or names of any person or persons who shall have ceased to be 
members of such society or copartnership, and also of the name or 
nantes of any person or persons who shall liave become a member or 
members of such society or copartnership, either in addition to or 
in the place or stead of any former member or members thereof, and 
of the name or names of any new or additional town or towns, 
]'lace or places, where such bills or notes are or are intended to be 
issued, and where the same are to be made payable ; and such further 
accounts or returns .shall from time to time be filed and kept, and 
entered and registered at the stamp office in Edinburgh,^ in like 
manner as is hereinbefore required with respect to the original or 
annual account or return hereinbefore directed to be made. 

Copartner- All actions and suits, and also all petitions to found any 

sue’Ld'be sequestration in Scotland, or commission of bankruptcy in England, 

(a) Schedule (B.). 

Return or account to be entered at the Stamp Office in Edinburgh, 
on behalf of Uiame the society and copartnership], in pursuance of 
an Act passed in the seventh year of the reign of King George the 
Fourth, intituled f/twrW the title of this Act], videlicet, 

Name of any new or additional officer of the said society or copartnership 
in whose name the same shall sne and be sued, videlicet, 

A. B. in the room of C. D. deceased or removed the case may J«]. 
Names of any and every person who may have ceased to bo a member of 
such society or copartnership, videlicet [^set forth every name]. 

Names of any and every person who may have become a new member of 
such society or copartnership \_sct foiih every name]. 

Names of any additional towns or places where bills or notes are to be issued, 
and where the same are to be made payable. 

A. B. of manager for other officer] of the above-named society 

or copartnership, maketn oath and saith, that the above doth con- 
tain the name and place of abode of any person who hath become 
or been appointed an officer of the above society or copartnership, 
in whose name the same may sue and be sued, and also the name 
and place of abode of any and every person who hath ceased to be 
a member of the said society or copartnership, and of any and every 
person who hath become a member of the said copartnership, since 
the registry of the said society or copartnership on the day 

of last, as the same respectively appear on the books of the 

said society or copartnership, and to the best of the information, 
knowledge and belief of this deponent. 

Sworn before me, the day of at 

in the county of . . 

C. D., justice of the peace in and 
for the said county. 



7 GEO 4, c. 67. 

K "fS'SSs 

totionor commission oi bankruptcj', and dl other proceedings at 

such%?parL?shiV^rntun^^ 

othen|e^ ” 

nrL commenced or inItitiItVd and 

Et as aforesaid for tlie time 

ein of such copartnership, as tlie nominal pursuer, plaintitt' or 

petitioner, for and on behalf of siicli copartnership ■ aL that ’all 

ofin^t-t^VTvf’ P^’oceedingsat law or in equity, to be commenced 
or instituted by any person or persons, bodies politic or corporate or 
others, whether members of such copartnersliip or otherwS aLinst 
such copartnership, shall and lawfully may be commeneed, inkiS 
and prosecuted against the officer named as aforesaid for the time 
being of such copartners up, as the nominal defender or defendant 
for and on behalf of such copartnership ; and that all indictments 
informations, and prosecutions by or on behalf of such copartnership’ 
for any stealing or embezzlement of any money, goods, effect** bills’ 
notes, securities, or other property of or belonging^ to such copartner- 
ship, or /or any fraud, forgery, crime, or offence" coinmitte/aS 
or with intent to injure or defraud such copartnership may bfhaci 
prefeired and earned on in the name of the officer named as afore- 
^id, lor the tune being of such copartnership; and that in all 
indictments and informations to be liad or preferred by or on behalf 

1 person or persons whomsoeyer, it 

shall be lawful and sufficient to state llie money, ncxid-*. effects hi U 

notes, securities, or other property of such copartnership to be the 
money, goods, effects, bills, notes, securities, or other property of the 

aforeraid, for the lime being, of such copartnership ; 
and that any forgery, fraud, crime, or other offence committed a-^ainst 
n latent to injure or delraud any such copartnersliip, shafl and 
lawfully may in sucli indictment or indictments, notwitlistaadine as 
aiore^id, be laid or stated to have been committed against or with 
intent to injure or defraud the officer named as alt)resaid, for the 
time being, of such copartnership ; and any offender or offenders may 
thereupon be lawfully convicted for any such forgery, fraud, crime 

or offence ; and that in all other allegations, indictments, informa- 
tions or other proceedings of any kind wliatsoever, in which it 
otherwise might or would have been necessary to state the names of 
the peraons composing such copartnership, it shaU and may be lawful 
and sufficient to state the name of the officer named as afoiesaitl 
lor the time being, of such copartnershij) ; and the death, resignation’ 
removal, or any act of such officer sliall not abate or prejudice any 
such action, suit, indictment, information, prosecution, or other 
proceeding commenced against, or by or on behalf of such copartner- 
ship, but the same may be continued, prosecuted, and carried on in 
the name of any other manager, cashier, or other principal officer of 
such copartnership for the time being. 
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8. No person or persons, or body or bodies politic or corporate, 
having or claiming to have any demand upon or against any such 
society or copartnership, shall bring more than one action or suit, in 
case the merits shall have been tried in such action or suit, in respect 
of such demand ; and the proceeding in any action or suit by or 
against the olficer named as aforesaid for the time being of any such 
copartnership, may be pleaded in bar of any other action or actions, 
suit or suits, for the same demand by or against such copartnership. 

9. All and every decree or decrees, order or orders, interlocutor or 
interlocutors, made or pronounced in any suit or proceeding in any 
Court of law or equity against the officer named as aforesaid of any 
such copartnership carrying on business under the provisions of this 
Act, shall have the like effect and operation upon and against the 
property and funds of such copartnership, and upon and aminst the 
persons and property of every or any member or members thereof, as 
if every or any such members of such copartnership were parties 
before the Court to and in any such suit or proceeding ; and such 
order, interlocutor, and decree shall be enforced against every or any 
member of such copartnership, in like manner as if every such 
member of such copartnership was a party before such Court to and 
in such suit or proceeding. 

10. All and every judgment and judgments, decree nr decrees, in 
any action, suit or proceedings in law or equity against the officer 
named as aforesaid of any such copartnership, shall have the like 
effect and operation upon and against the property of such copart- 
nership, and upon and against the property of every such member 
thereof as aforesaid, as if such judgment or judgments had been 
recovered or obtained against such copartnership ; and that the 
bankruptcy, insolvency, or stopping payment of such officer for the 
time being of such copartnersnip, in his individual character or 
capacity, shall not be nor be construed to be the bankruptcy, insol- 
vency, or stopping payment of such copartnevslup ; and that such 
copartnership and every member thereof, and the capital stock and 
cflects of such copartnership, and the effects of every member of such 
copartnership, shall in all cases, notwithstanding the bankruptcy, 
insolvency, or stopping payment of any such officer, be attached and 
attachable, and be in all respects liable to the lawful claims and 
demands of the creditor and creditors of such copartnership, or of 
any member or members thereof, as if no such bankruptcy, insolvency, 
or stopping payment of such officer had happened or taken place. 

11. Provided always, that such officer in whose name any such 
suit or action shall have been commenced, prosecuted, or defended, 
and every person or persons against whom execution upon 
judgment obtained or entered up as aforesaid in any such action 
shall be issued as aforesaid, shall always he reimbursed and fullv 
indemnified for all loss, damages, costs, and charges which such 
officer or person may have, incurred by reason of such execution, out 
of the funds of such copartnership, or in failure thereof, from the 
funds of the other members of such copartnership, as in the ordinary 
cases of copartnership. 

13- Provided alw’ays, that no such society or copartnership shall 
be obliged to take out more than four licenses for the issuing of any 
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BTOmissoiy notes for money payable to the bearer on demand, allowed of Ucenses 
oy iaw to be re-issued, in all, for any number of towns or places in be taken 
bcotland ; and m case any such society or copartnership shall issue 
such promissory notes as aforesaid, by themselves or their agents, at 
more than four diflerent towns or places in Scotland, then after 
taking out three distinct licenses for three of such totvns or places, 
such society or copartnership shall be entitled to have all the rest 
01 such towns or places included in a fourth license. 


14. If any such society or copartnership, carrying on the business Penalty on 
01 bankers under the authority of this Act, shall issue any bills or copartner* 
notes, or to borrow or owe or take up any money on their bills or 
notes, wthout having caused such account or return as aforesaid to returns, and 
be made out and delivered in the manner and form directed by this Pen^'^ies for 
Act, or shall neglect or omit to cause such account or return to be 
renewed yeply and every year between the days or times herein- 
^PPoi^ted for that purpose, such society or copartnership so 
otfenaing shall, for each and every week they shall so neglect to 
make such account and return forfeit the sum of 500/. ; and if any 
officer of such society or copartnership shall make out or sign any 
false account or return, or any account or return which shall not 
truly set forth all the several particulars bj^ this Act required to be 
contained or inserted in such account or return, the society or 
copartnership to which such officer so offending shall belong, shall 
for every such offence forfeit the sum of 5C)0/., and the said officer so 
offending shall also for every such offence forfeit the sum of 100/. ; 
and if any such officer making out or signing any such accniint or 
return as aforesaid shall knowingly and wilfully make a false oath 
of or concerning any of the mattei-s to be therein specified and set 
forth, every such officer so offending, and being thereof lawfully 
convicted, shall be subject and liable to such pains and penalties as 
by any law now in force persons convicted of williil and corrupt 
perjury are subject and liable to. 


15. All pecuniary penalties and forfeiture.s imposed by this Act Penalties, 
shall and may be sued for and recovered in His Majesty’s Court of bow to be 
Exchequer at Edinburgh, in the same manner as penalties incurred 
under any Act or Acts relating to stamp duties may be sued for and 
recovered in such Court. 


THE BANK NOTES ISSUE REGULATION ACT. 

(8 & 9 ViCT. Cap. 38.)(o) 

An Act to regiUate the Issue o/ Bank Notes in Scotland. 

[2l8t July, 1845.] 

It shall be lawful for every such{h) banker to continue to issue his 
own bank notes to the extent of the amount so certified, and of the 
amount of gold and silver coin held by such banker at the head office 
or principal place of issue of s\uh banker, in the proportion and 

(a) Bank notes, within the meaning of this Act, are defined by 17 & 18 
Viet c. 83, B. 11. 

(>) That is, every banker lawfully issuing notes on the 6th May, 1844. 
(8 m preamble, repealed by Statute Law Revision Act, 1891.) 
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manner hereinafter mentioned, but not to any furtlier extent ; it 
shall not be lawful for any banker to make or issue bank notes in 
Scotland, save and except only such bankers as shall have obtained 
such certiticate from the Coumiissioners of Stamps and Taxes. 

3. The Commissioners of Stamp.s and Taxes shall, at the time of 
certifying to any l)anker such particulars as they are hereinbefore 
required to certify, also publi.sh a duplicate of their certificate thereof 
in the next succeeding London Gazette in which ithe same may be 
conveniently inserted ; and the Gazette in which such publication 
shall be made shall be conclu.^ive evidence in all Courts whatsoever 
of the amount of bank notes whiclj the banker named in such certifi- 
cate cr du 2 )licale is by law authorised to issue and to have in circula- 
tion as atoiesaid, exclusive of an amount equal to the monthly 
average amount of the gold and silver coin held by such banker as 
lierein provided. 

4. In case it shall be made to appear to the Commissioners of 
Stamp.s and faxes, at any time hereafter, that any two or more banks 
have by written contract or agreement (which contract or agreement 
shall he j.>ro<luced to the said Commissioners) become united subse- 
quently to the passing of this Act, it shall be lawful to the said 
Coinmi>sioners, uj)on the aiq^lication of such united bank, to certify 
in manner hereiiihelore mentioned the aggregate of the amount of 
bank nute.s which such separate hank were previously authorised to 
issue under tlie separate certificates previously delivered to them, 
and so from time to time ; and every such certificate shall be pub- 
lished in manner hereinbefore directed, and from and after such 
juiblication the amount therein stated shall be and be deemed to be 
the limit of the amount of bank notes which such united bank may 
lia\e in circulation, e.\clusive of an amount equal to the monthly 

average amount of the gold and silver coin held by such bank, as 
herein jirovided. 

5. All bank notes to be issued or re-issued in Scotland shall be 
expressed to be for payment of a sum in pounds sterling, without 
any fractional parts of a pound ; and if any banker in Scotland shall 
make, sign, issue, or re-issue any bank note for the fractional part of 
a iiouiid sterling, or for any sum together with the fractional part of 
a ])Oiind sterling, every such banker so making, signing, issuing, or 
re-issuing any such note as aforesaid shall for each note so made, 
signed, issued, or re-issued forfeit or pay the sum of 20f. 

6. It .shall not be lawful for any banker in Scotland to have in 
circulation, upon the average of a period of four weeks, to be ascer- 
tained as hereinafter mentioned, a greater amount of notes than an 
amount composed of the sum certified by the Commissioners of 
Stamps and faxes as aforesaid and the monthly average amount of 
gold and silver coin held by such banker at the head office or prin- 
cipal place of issue of such banker during the same period of four 
weeks, to be ascertained in manner hereinafter mentioned. 

7. Every banker who shall issue hank notes in Scotland shall, on 
some one day in every week (such day to be fixed by the Commis- 
siouers of SUunps and Taxes), transmit to the said Commissionera a 
ju.st and true account of the amount of bank notes of such banker in 
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circulation at the close of the business on the next preceding Saturday, 
distinguishing the notes of 51 . and upwards, and the notes below 51 
and also an account of the total amount of gold and silver coin held 
by such banker at the head ortice or principal place of issue in 
Scotland of such banker at the close of business on each day of the 
week ending on the same Saturday, and also an account of the total 
amount of gold and silver coin in Scotland lield by such banker at 
the close of business on that day ; and on completing each successive 
period of four weeks, every such banker shall annex to such account 
the average amount of bank notes of such banker in circulation 
during the said four weeks, distinguishing the bank notes of 5^. and 
upwards and the notes below 5^., and the average amount of gold and 
silver coin respectively held by such banker at the head office or 
principal place of issue in Scotland of such banker during the said 
four weeks, and also the amount of bank notes which such banker is, 
by the certificate published as aforesaid in tlie London Gazette, autho- 
rised to issue under the provisions of this Act ; and every such 
account shall specify the head office or principal place of issue in 
Scotland of such banker, and shall be verified by the signature of 
such banker or his chief cashier, or in case of a company or partner- 
ship by the signature of the chief cashier or other officer duly autho- 
rised by the directors of such company or partnership, and shall be 
made in the form to this Act annexed marked (A.); and if such 
banker shall neglect or refuse to render any such account in the 
form and at the time required by this Act, or shall at any time 
render a false account, such banker sliall forfeit the sum of lOOL for 
every such offence. 

8. -All bank notes shall be deemed to be in circulation from the what shall 
time the same shall have been issued by any l)anker, or any servant tiecmed 
OP agent of such banker, until the same shall have been actually 
returned to such banker, or some servant or agent of such banker. circulation. 

9. From the returns so made by each l)anker to the Commissioners Commis- 
of Stamps and Taxes tlie said Commissioners shall, at the end of si^’nersof 
each successive period of four weeks, make out a general return in 

the form to this Act annexed marked (B.), of the monthly average a 
amount of l)ank notes in circulation of each banker in Scotland 
during the last preceding four weeks, and of the average amount of 
all the gold and silver coin held by such banker, and certifying 
under the hand of any officer of the said Commis-sioneis duly autho- 
rised for that purpose, in the case of each sucli banker, whether such 
banker has held the amount of coin required by law during the 
period to which the said return shall apply, and .sliall publi.sh the 
same in the next succeeding London Gazette in which tiie same can be 
conveniently inserted. 

10. For the purpose of ascertaining the monthly average amount Mode of 

of bank notes of each banker in circulation, the aggregate of the ascertaining 
amount of bank notes of each such banker in circulation at the close SmouaTof 
of the business on Satimlay of eacli week during the jieriod of four banit notes 
weeks, shall be divided by tlie nainljer of weeks, and the average so ^ai^er la 
ascertained shall be deemed to be the average of Ixmk notes of each circulation, 
such bank in circulation duiing such period of four weeks ; and the and gold 
monthly average amount of gold and silver coin respectively held as 
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ajjresaid by such banker shall be ascertained in like manner from 
the amount of gold and silvei coin held by such baoker at the head 
office or principal place of issue in Scotland of such banker at the 
close of business on Saturday in each week during the same period ; 
and the monthly average amount of bank notes of eacli such banker 
in circulation during any such period of four weeks is not to exceed 
a sum made up by ad«ling the amount certified by the Commissioners 
of Stamps and Taxes as aforesaid and the monthly average amount 
of gold and silver coin held by such banker as aforesaid during the 
same period. 

11 . In taking account of the coin held by any such banker as 
aforesaid, with respect to which bank notes to a further extent than 
the sum certified as aforesaid by the Commissioners of Stamps and 
Taxes may, under the provisions ot this Act, be made and issued, no 
amount of silver coin e.vceeding one-fourth part of the gold coin held 
by such banker as aforesaid shall be taken into account, nor shall 
any banker be authorised to make and issue bank notes iu Scotland, 
on any amount of silver coin held by such banker exceeding the 
proportion of one-fourth part of the gold coin held by such banker 
as aforesaid. 

12 . All and every the book and books of any banker who shall 
issue bank notes under the provisions of this Act, iu which shall be 
kept, contained or entered any account, minute or memorandum of 
or relating to the bank notes issued or to be issued by sucli banker, 
or of or relating to the amount of such notes in circulation from 
time to time, or of or relating to the gold and silver coin held by 
such banker from lime to time, or any account, minute, or memo- 
randum, the sight or insjjection whereof may tend to secure the 
rendering of true accounts of the average amount of such notes in 
circulation and gold and silver coin held as directed by this Act, or 
to test the truth of any such account, shall be open for the inspection 
and examination at all seasonable times of any officer of stamp duties 
authorised iu that behalf by writing signed hy the Commissioners of 
Stamps and Taxes, or any two of them ; and every such officer shall 
be at liberty to take copies of or extracts Irom any sucli book or 
account as aforesaid, and to in-spect and ascertain the amount of any 
gold or silver coin held by such banker ; and if any banker or other 
person keeping any such book, or having the custody or possession 
thereof or power to produce the same, sliall, upon demand made by 
any such officer showing (if required) his authority in that behalf, 
reiuse to produce any such book to such officer for his inspection and 
examination, or to permit him to inspect and examine the same, or 
to take copies thereof or extracts therefrom, or of or from any such 
account, minute or memorandum as aforesaid, kept, contained or 
entered therein, or if any banker or other person having the custody 
ot possession of any coin belonging to eucli banker shall reiuse to 
permit or prevent the inspection of sucii gold and silver coin as 
aforesaid, every such banker or other person so oft'ending shall for 
every such ofi'ence forfeit the sum of 100^. ; Provided always, that 
the said Commissioners shall not exercise the poweis aforesaid without 
the consent of the Treasury. 

13 . Every banker in Scotland who is now carrying on or shall 
hereafter carry on business as such, other than the Bank of Scotland, 
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once a year, the Royal Bank of Scotland, and the British Linen Company, shall 

s'Jamp in each year, or within fifteen days there- 

Office. alter, make a return to the Commissioners of Stamps and Taxes at 
their head office in London, of his name, residence and occupation, 
or, in the case of a company or partnership, of the name, re£dence 
and occupation of every person composing or being a member of such 
company or pai tneiship, and also the name of the firm under which 
such banker, company or partnership carry on the business of 
banking, and of every place where such business is carried on ; and 
if any such banker, company or partnership shall omit or refuse to 
make such return within fifteen days after the said 1st day of January 
or shall wilfully make other than a true return of the persons ia 
herein required, every banker, company or partnership so offending 
shall forfeit or pay the sum of 50/. ; and tlie said Commissioners of 
Stamp.s and Taxes shall on or before the 1st dav of March in every 
year publish in some newspaper circulating within each town or 
county respectively in which the head office or principal place of 
issue of any such banker be situated a copy of the return ^ made 
by every banker, company or partnership carrying on the business 
ot bankers withm sucii town or county respectively, as the case 
may be. 

U. If the monthly average circulation of bank notes of any 
banker, taken in the manner herein directed, shall at any time 
exceed the amount which such banker is authorised to issue and to 
have m cuculatioii under the provisions of this Act, such banker 
shall in every such case forfeit a sum equal to the amount by which 
the average monthly circidation, taken as aforesaid, shall have 
exceeded the amount which such banker was authorised to issue and 
to have in circulation as aforesaid. 

Bank of 15. Nothing in tlie said last recited Act contained shall extend or 
noKt a ^o^strued to extend to make the tender of a note or notes uf the 
legal tender ot England a legal tender in Scotland : Provided always, that 
in Scotland, nothing in this Act contained shall be construed to prohibit the 
Proviso. circulation in Scotland of the notes of the Bank of England as 
heretofore. ® 

16. All promissory or other notes, bills of exchange, or drafts, or 
in writing, being negotiable or translerable, for the 
payment of any sum or sums of money, or any orders, notes, or 
undertakings in writing, being negotiable or transferable for the 
delivery of any goods, specifying their value in money less than the 
sum of 20s. in the whole, heretofore made or issued, or which shall 
hereafter be made or issued in Scotland, shall be and the same are 
hereby declared to be absolutely void and of no effect, any law, 
statute, usage, or custom to the contrary thereof in anywise notwith- 
standing ; and tliat if any person or persons shall by any art, device, 
or means w'hatsoever, publish or utter in Scotland any such notes, 
bills, drafts, or engagements as aforesaid for a less sum than 20s., or 
on which less than the sum of 20s. shall be due, and which shall be 
in anywise negotiable or transferable, or shall negotiate or transfer 
the same in Scotland, every such person shall forfeit and pay for 
every such offence any sum not exceeding 20/. nor less than 6/., at 
the discretion of the justice of the peace who shall hear and deter- 
mine such offence. 
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PF<>'"i^ory Of <>«»=■■ note^ bills of exchange, or drafts, Notes (or 
or Unaertakings in writing, being n^otiable or transferable, for the less than ao/. 
payment of 20s., or any siun of money above that sum and less than 
6/., or on which 20s., or above that sum and less than 5/., shall th«u 
remain undischarged, and which shall be i.'^ued within Scotland at ^ 
any time after the 1st day of January, 1846, shall specify the names cSn ° 
and places ol abode of the persons respectively to wliom or to whoso fenu.(a) 
order the same shall be made payable, and shall bear date before or 
at the time of drawing or issuing thereof, and not on any day sub- 
sequent thereto, and shall be made payable within tlie space of 
twenty-one days next after the day of the date thereof, and shall not 
be transferable or negotiable after the time hereby limited for pay- 
ment thereof, and that every indorsement to be made tliercon snail 
be made before the expiration of that time, and to bear date at or not 
before the time of making thereof, and shall specify the name and 
place of abode ot the person or persons to whom or to whose order 
the money contained in every such note, bill, draft, or undertaking 
is to be paid ; and that the signing of every such note, bill, draft, or 
undertaking, and also of every such indorsement, shall be attested 
by one subscribing witness at the least ; and which said notes, bills 
of exchange, or drafts, or undertakings in writing, may be made or 
draw in words to the purport or effect as set out in the schedules to 
this Act annexed niarked(C.)(6) and (D.)(c) ; and that all promissory 
or other notes, bills of exchange, or drafts, or undertakings in 
writing, being negotiable or transferable, for the payment of 20s. ; 
or any sum of money above that sum and less than 51., or on which 
20s., or above that sum and less than 51., shall remain undischarged, 
and which shall be issued in Scotland at any time after the said 1st 
day of January, 1846, in any other manner than as aforesaid, and 
also every indorsement on any such note, bill, draft, or other under- 
taking to be negotiated under this Act, other than as aforesaid, shall 
and the same are hereby declared to be absolutely void, any law, 


(a) This section is repealed so long as 26 k 27 Viet. c. 10!), remains 
in force. 


(i) Schedule (C.) 

[Placel [pinmth'\ \year'\. 

Twenty-one days after date I promise to pay to A. B. of (jj/acc], or his 
order the sum of for value received by 

Witness, E. F. C. D. 

And the endin'sement, toties quoties. 


\Da}j'\ [^month] [_ijiav‘\. 

Pay the contents to G. II. of \pl{ice\ or his order. 
Witness. J. K. A. li. 





(tf) Schedule (D.) 

[Plaee'] [J<^yl [year'\. 

Twenty -one days after date pay to A. B. of [place^ot his order, the 
snm of value received, us advised by 

To E. F. of ^^plare], E. D. 

Witness, G. It. 

And the endorsement^ toties quoties. 

[Day] [wantA] [y<'ar]. 

Pay the contents to J. K. of [place], or bis order. 

Wita^, L. hi. A. B. 
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statute, usage, or custom to the contrary thereof in anywise notwith- 
standing : Provided always, that nothing in this clause contained 
shall be construed to extend to any such bank notes as shall be law- 
fully issued by any banker in Scotland authorised by this Act to 
continue the issue of bank notes.(a) 

18. If any body politic or corporate or any person or persons shall 
make, sign, issue, or re-issue in Scotland any promissory note payable 
on demand to tbe bearer thereof for any sum of money less than the 
sum of 5/., except the bank notes of "such bankers as are hereby 
authorised to continue to issue bank notes as aforesaid, then and in 
either of such cases every such body politic or corporate or person or 
j)crsons so making, signing, issuing, or re-issuing any such promis- 
sory note as aforesaid, except as aforesaid, shall for every such note 
so made, signed, issued or re-issued forfeit the sum of 20^. 

19. If any body politic or corporate or person or persons shall 
publish, utter, or negotiate in Scotland any promissory or other note 
(not being the bank note of a banker hereby authorised to continue 
to issue bank nutes, or any bill of exchange, draft, or undertaking 
in writing, being negotiable or transferable, for the payment of 20s., 
or above that sum and less than 51., or on which 20s., or above that 
sum and less than 5l., shall remain undischarged, made, drawn, or 
indorsed in any other manner than as is hereinbefore directed, every 
such body politic or corporate or person or persons so publishing, 
uttering, or negotiating any such promissory or other note (not 
being such bank note as aforesaia), bill of exchange, draft, or 
undertaking in writing as aforesaia, shall forfeit and pay the 
sum of 20^.(6) 

20. Provided always, that nothing herein contained shall extend 
to prohibit any draft or order drawn by any person on his banker, 
or on any person acting as such bunker, for the payment of money 
held by such banker or person to the use of the person by whom such 
draft or order shall be drawn. 

21. All pecuniary penalties under this Act may be sued or prose- 
cuted for and recovered in respect of any penalty not exceeding 20/., 
by information or complaint before one or more justice or justices of 
the peace in Scotland, in such and the same manner as any other 
penalties imposed by any of the laws now in force relating lo the 
duties under the management of the Commissioners of Stamps. 

22. In this Act the term “banker” shall extend and apply to all 
corporations, societies, partnerships, and persons, and every indi- 
vidual person carrying on the business of banking, whether by the 
issue of bank notes or otherwise ; and the word “person” used in 
this Act shall include corporations; and that the word “coin" shall 
mean the coin of this realm ; and that the singular number in this 
Act shall include the plural, and the plural number the singular, 
except where there is any thing in the context repugnant to such 
construction ; and that the masculine gender in this Act shall include 
the feminine, except where there if anything in the context repugnant 
to such construction. 

(«) See note (a), anfc, p. 733. 

(b) This section is virtually (although not in fact) repealed by 26 & 27 
Viet. c. 105. See note (a), ante, p. 733. 
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COMPOSITION FOR STAMP DUTIES PAYABLE ON NOTES 

AND BILLS. 


An Act . . 


{16 & 17 Vicx, Cap. 63.) 

. to amend the Laws relating to Stamp Duties. 

[4lh August, 1853.] 

7, It shall be lawful for the Commissioners of Her Majesty’s 
Treasury to compound and agree with all or any bankers in Scot- 
land, or elsewhere, for a composition in lieu of the stamp duties 
payable on the promissory notes of the said bankers payable to the 
bearer on demand, as well a.s for stamps payable on their bills of 
exchange ; and such composition shall be made on such terms and 
conditions, and with such security for the payment of the .same, and 
for keeping, producing, and rendering of such accounts, as the said 
Commissioners may deem to be proper in that behalf ; and upon 
such composition being entered into by such banks and bankers 
respectively, it shall be lawful for them to i.'^sue and re-issue all 
notes and to draw all such bills for which such composition shall 
have been made upon unstamped paper, anything in any Act con- 
tained to the contrary notwithstanding. 


Power to 
Treasury to 
compound 
with 
bankers 
in Scotland 
for the 
stamp 
duties on 
their pro- 
missory 
notes. 


LIEN OR RIGHT OF RETENTION OVER SHARES IN 
JOINT STOCK BANKS, AND SIGNING BILLS AND 
NOTES. 

(17 & 18 ViCT. Cap. 73.) 

An Act to amend the Acts for the Regulation of Joint Stock Banks in 
Scotland. [31st July, 1854.] 

Right of 
rcteiiuon or 
lien ovur 
shares of 
partners 
not to be 
affected. 


1, No clause directed by the said Acts(c) to be inserted in the deed 
of partnership of any joint stock banking company in Scotland to 
be executed previous to such company being incorporated under the 
recited Acts shall take away or impair the right of retention or lien 
which, in virtue of the common law of Scotland, such company has 
or may be entitled to exercise over the shares of its partners, for or 
in respect of any debt or liability incurred or obligation undertaken 
by them to the company. 


_ 2. Provided, that as often as the company may, in virtue of their 
right of lien or retention acquire any shares in the company's stock, pany to sell 
they shall be bound to sell the same within six months after the 8harM 
same shall have been so acquired, and in such ntanner as is by the in virtue of 
said first-recited Act provided for the sale of forfeited shares : and i^btof lien, 
the company shall be bound to account to the party or parties 
interested in such shares, or to their creditors, or heirs, or executors, 
for the balance of the price or prices wliich may have been realised by 
aucb sale, after paying the debt due to the company, and the expenses 
incurred by them in securing their debt and selling the shares. 


(o) 7 & 8 Viet. c. 113 and 9 & 10 Viet. c. 76. 
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Provision to 
be matlo 
as to signing 
bills and 
notes. 


3. In such deed of partnershiii there shall be inserted provisions 
regulating the manner in whic*h bills of exchange or promissory 
notes of the company may be made, accepted, or indorsed, and it 
shall not be neces.^^ary that such bills of exchange or promissory 
notes be signed in the manner prescribed by the first-recited Act 


JOINT STOCK BANKS INCORPORATION BY LETTERS 

PATENT. 

(19 VicT. Cap. 3.) 

An Ac( to extend the Period for which Her Majesty may grant Letters 
Patent of Incorporation to Joint Stock Banks in Scotland existing 
before the Act of 1846. [7th March, 1846.] 

Extending 1. Notwithstanding anything in the said Acts(a) contained, it shall 

whichHer Majesty to grant letters patent of incorporation 

Majesty m.ay under the said Acts to any company of more than six persons in 
mteiiVy™ Scotland who were carrying on the business of bankers before the 
Incorpora- said 9th day of August, 1845, either for a term of years or in per- 
tinn tocer- petuity, but so that the same shall be liable to be dealt with by or 

stock^banks provisions of any future Acts of Parliament in every respect 

in Scotland. <^8 if this Act had not been passed. 


RELATING TO IRELAND EXCLUSIVELY. 


CANCELLATION OF UNUSED BANK NOTES. 

(55 Geo. 3, Cap. 100.) 

An Act to provide for the Collection and Management of Stamp Duties 
payable on Bills of Exchange^ Promissory Notes, Receipts, and 
Game Certificates in Inland. [22nd June, 1816.] 

Composition 19. All bank notes and bank post bills, which shall be issued bv 
stamps the Bank of Ireland, shall be exempt from the stamp duties whict 

Bank*^° I’® charged thereon respectively (unless 

Ireland. otherwise expressly provided in the Act or Acts charging the same), 
from every 25th day of March for one whole year next following ; 
provided the Governor and Company of the said bank shall on the 
said 25th day of March respectively have paid into His Majesty’s 
Treasury in Ireland, such sum of money as shall have been from 
time to time agreed upon by and between the said Governor and 
Company, and the Lord High Treasurer of Ireland, or the Commis- 
sioners for executing the office of Lord High Treasurer of Ireland, 
as a compensation for and to be in lieu of and in full satisfaction 
for all stamp duties payable upon all notes and bills to be issued by 
the said bank during the year next ensuing respectively, and that 
any such composition heretofore made shall be in force according to 
the terms thereof, as if this Act had not passei 

Cancelling 20. Although any bank or banker’s note or notes shall be signed 

bof»k 9 of other^vise executed hy any banker or bankers duly registers in 

registered manner hereinbefore mentioned, or by his or their servant or 
bankers. ^ ^ « 

(a) See note (c), ante, p. 736. 
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servants, yet if the same shall remain in a book and be part of the 
T thereof, and not cut or separated therefrom, 

may be lawful to and for the said Commissioners of Stamps, or any 
oi them, or any officer by them duly authorised, and they are hereby 
required to cancel the stamps thereon respectively, and to mark or 
stamp any vellum, parchment, or paper which shall be brought to 
the said office by the person or persons so bringing such note or 
notes with any marks or stamps which he or tliev may require, and 
such person or persons paying the difference or price (if any) between 
the stamps so cancelled, and the stamiis or marks so required to be 
marked or stamped on the vellum, parchment, or paper so brought 
to the said stamp office. ° 


THE BANK OF IRELAND RESTRICTION ACT. 


(1 & 2 Geo. 4, Cap. 72.) 


An Act to estahlish an Agreeinoit wiih the Governor and Company of 
the Bank of Ireland for advancing the Sum of 500,00of. Iri^i 
Currency ; and to empower the said Governor and Company to 
enlarge the Capital Stock or Fund of the said Bank to 3,000,000?. 

[2nd July, 1821.] 


6. It shall and may be lawful for any number of persons in 
Ireland, united or to be united in societies or jiaitnerships, and 
residing and having their establishments or houses of Inisiness at any 
place not less than 50 miles distant from Dublin, to Ijorrovv, owe, 
or take up any sum or sums of money on their bills or notes payable 
on demand, and to make and issue such notes or bills accordingly, 
payable on demand, at any place in Ireland exceeding the distance 
of 50 miles from Dublin, all the individuals composing such societies 
or copartnerships being liable and respon.sible for the due payment 
of such bills and notes ; and such persons shall not be subject or 
liable to any penalty for the making or issuing such bills or notes ; 
anything in an Act made in the Parliament of Ireland, holden in 
the 2l8t and 22nd years of the reign of His late Majesty King George 
the Third, intituled “An Act for establisliing a bank by tlie name 
of the Governor and Company of the Bank of Ireland,” to the 
contrary notwithstanding. 


Persons In 
partnei-shlps 

residing 50 
miles from 
nnblln may 
borrow any 
Slim of 
money on 
bills and 
notes 
payable 
on demand 
wlthniit 
being liable 
to penalty. 


21 * 22 r.po. 
3(1). 


7. Provided always, that no further or other power, privilege, or No other 
aulhonty shall, until after payment to the said Governor and Com- f.° 

pany of all sum and sums of money which now are or hereafter lo ^an'nc^ 
shall or may become due to llieni from Government, be granted to 
any copartnership or society of jHirsoris whatsoever, contrary to the 
laws now in force for establishing and regulating the Bank of 
Ireland, save and except the power of enabling such societies and 
copaiinersbips as aforesaid, residing and carrying on their business 
not less than 50 miles from Dublin, to sue and be sued in tlie name 
of a public officer, should Parliament hereafter think fit to grant 
such a power. 

6. 3 B 
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Societies of 
persons 
more iliiHi 
six in 
number 
may be 
bunkers in 
Ireland at 
places 50 
miles from 
Dublin, and 
issue bills 
and notes, 
every 
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being 

responsible. 

Nntwlth- 
standing 
tM ii 22 (Ico. 
3. c. 1C (I.) 
or 1 i: 2 
Geo. 1, c. 72. 


Societies or 
copartnor- 
sbips may 
appoint 
agents. 


THE BANKING COPARTNERSHIP REGULATION ACT. 

(6 Geo. 4, Cap. 42.) 

An Act for the Better Regulation of Copartnerships of certain Bankers 
in Irelaml [10th June, 1825.] 

2 . It shall and may be lawful for any numljer of persons, united 
or to be united in any .society or copartnership in Ireland, consisting 
of more Uiaii si.x in minil)er, and not liaving the establishments or 
bouses ot business of .siicli society or copartnership at any place or 
places less than 50 miles distant from Dublin, to carry on the trade 
and business of bankers, in like manner as copartner.ships of bankers, 
consisting of not more tlian six in number, may lawfully do ; and to 
boriow, owe, or take up any sum or sums of money on their bills or 
notes, ])ayable on demand, or at any time after date, or after sight, 
and to make and issue such notes or bills accordingly at any place 
in Ireland, exceeding the distance of 50 miles from Dublin, all the 
individuals comj)osing such societies or copartnerships being liable 
and responsible for the due payment of all such bills and notes, in 
inaimer hereinafter ])rovifIe(l ; anytliing contained in an Act made 
in tlie Paidiaineiit of Ireland, in the 21st and 22nd years of the 
reign of His late Maje.sty King George the Third, intituled “An Act 
fur establisliing a Bank, by the name of tlie Governor and Company 
of the Bank of Irelaml,” or in the hereinbefore-recited Act of the 
1st and 2nd years ol His present Majesty's reign, or in any other 
Act or Acts, or any law, usage, or custom to the contrary in anywise 
notwithstanding. 

3 . It shall and may be lawful for any such society or copartner- 
ship, from time to time to have, employ or appoint any agent or 
agents to do and transact, on liehalf of any such society or copartner- 
ship, all such business, matters, and tilings as such society or copart- 
nersliip may lawfully do, and as are not contrary to any Act or Acts 
now m force, and to the provisions of this Act. 


Persons 
resident In 
Great 

Britain, &c., 
limy be 
members of 
such copart- 
nerships 


5 . Provided always, that nothing contained in this Act or in any 
other Act or Acts shall extend or be construed to prevent any person or 
nersons whatever, whether resident in Great Britain or Ireland, from 
being or becoming a member or members of any such society or copart- 
nership in Irehuid as aloresciul, or from being or becoming a subscriber 
and contributor, or subscribers and contributors, to the stock and 
capital of any such society or copartnership ; and that any such 
society or copartnership wliicli shall or may have been formed or 
begun to be iormed under or by virtue of the provisions contained 
111 tlie hereinbefore recited Acts of the 1st and 2nd years and the 
5th year ot tlie reign of His present Majesty, and of which any 
pei-sou or persons shall be or shall become a member or members, or 
to winch any such person or persons shall become a subscriber or 
subscribers or contributor or contributors as aforesaid, shall be or 
be deemed and taken, to all intents and purposes, to be a society of 
copartnership of pei-sons united in Ireland, within the true intent and 
meaning of this Act; any tiling in this Act or in and other Act 

or Acts of Parliament, or any law, usage, or custom to the contrary 
notwithstanding. 
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day of March following an account or return shaU be made out hy 

shL^^S Jf iT copartner^ 
1.0 7 ^ signed by such secretary or other officer, and shall 

he verified by the oath of siicli officer taken before any justice of the 
p^ce (and which oath any justice of the peace is hereby authorised 
^d empowered to adniinister). according to the form contained in 
the Schedule No. 1 (a) to this Act annexed ; and in every such 
account or return there shall be set fortli the true name or firm of 
siich society or copartnership, and also the names and places of abode 
ot all the partners concerned or engaged in such society or copartner- 
ship, as the same respectively appear on the books of such society or 
copartnership, and the firm and name of and every bank or biiks 
established or to be established by such society or copartnership, and 
also the names of two or more individuals of such society or partner- 
ship who shall be resident in Ireland, each and every of whom shall 

as a public officer of such society or 
copartnerehip, and the title of office or other description of every 
such individual respectively, in the name of any one of whom such 
society or copartnership shall sue and be sued, as hereinafter pro- 
vided, and also the name ol every town and place where any such 
bills or notes shall be issued by any such society or copartnership, 


(a) No. 1. 

Retubn or account, to be entered at the Stamp Office in Dublin, in 
pursuance of an Act passed in the sixth year of the reign of King 
George the Fourth, intituled [/icre insert the title of this Act], viz. 

Firm or name of the banking society or copartnership, viz. [set forth the 

Jirm or name']. 

Names and places of abode of all the partners concerned or engaged in 
such society or copartnership, viz. [set forth all the names and places 
of abode]. 

Names and places of the bank or banks established by such society or 
copartnership, viz. [set forth all the names and places]. 

Names and descriptions of the puVdic officers of the said banking society or 
copartnership, viz. [set/oiih all the namrs and descriptions]. 

Names of the several towns and places where the bills or notes of the said 
banking society or copartnership are to be issued by the said society or 
copartnership, or their agent or agents, viz. [set forth the names of all 
the towns and places], 

A. B. of secretary [^or other qfticer describing the office] of 

the society or copartnership, maketh <with and saitb, that the above 
doth contain the name, style and firm of the above society or co- 
partnership, and the names and places of ui>ode of the several 
members thereof, and of the banks estal»lished by the said society or 
copartnership, and the names, titles, and descriptions of the public 
officers thereof, and the names of the towns and places where the 
notes of the said society or copartnership are to l^e issued, as the same 
reftpectively appear in the books of the said society or copartnership, 
and to the best of tlie information, knowledge, and belief of this 
deponent. 

Sworn b^ore me, the day of at in the 

bounty of 

C. D.y justice of the peace in afid 
for the said connty. 

0- 3 B 2 
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Account and 
registry of 
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course of 
any year 
may be 
made 
without 
further 
certificate. 


or by any agent or agents of any such society or copartnership ; and 

or return shall be produced at tlie stamp office 
in Dublin and an entry and registry thereof shall be made in a book 
or books to be kept for that purpose at the said stamp office, by some 
person or ]>erson.s to l)e appointed for that purpose by the Commis- 
sioners of Stamp Duties ; and if, any such society or copartnership 
shall omit or neglect to deliver at the stamp office in Dublin such 
account and return as is by this Act required, such society or co- 
partnership shall, for each and every week they shall so neglect to 
make such account and return, forfeit the sum of 500/. 

7. lVliene\ er any entry and registry of the firm or name of any 
such society or copartneisliip shall be made at the stamp office, in 
manner aforesaid, at any time between the 25th day of March in 
any year, and the 25th day of March following, a certificate of such 
entry or registry shall be granted by the said Commissioners of 
Stamps, or by some penson deputed and authorised by the said Com- 
missioners for that purpose, to the society or copartnership by or on 
whose behalf such entry or registry shall he made, and such certifi- 
cate shall be written on vellum, parchment, or paper duly stamped 
with the stamp required by law for certificates to be taken out yearly 
by any banker or bankers in Ireland ; and a separate and distinct 
certificate on a separate piece of vellum, parchment, or paper, with a 
separate and distinct stamp, shall he granted for and in respect of 
every town and place where any such bill or note shall be issued by 
any such society or copartnership, or by any agent or agents, for or 
on account of such .society or copartnership ; and every such certi- 
ficate shall specify the proper firm, style, title, or name of such 
society or copartnership, unaer which such notes are to be issued, 
and also the name of the toAvn or place, or the several towns or 
places where such notes are to be issued, and the Christian and sur- 
name and place of alxide and title of office or other description of the 
several individuals named respectively, as the public officers of such 
society or copartnership in the name of any one of whom such 
copartnei'ship shall sue and be sued ; and every certificate 

11 OR Ibe day on which the same shall be granted, and 

shall have effect and continue in force from the day of the date 
thereof, until the 25th day of March following, both inclusive, and 
no bnger, and shall be sufficient evidence of the appointment and 
authority of such public officers respectively. 

9. Provided also, that it shall and may be lawful for the secretary 
or other officer of any such society or copartnership, as occasion may 
require, from time to time, in the year ending on the 25th day of 
March, 1826, and in any succeeding year, without obtaining any 
lurther certificate for such year, and without payment of any further 
stamp duty for such year, to make out upon oath, in manner herein- 
before directed, an account or return of the name or names of any 
new or additional public officer or public officers, and also the name 
or names of any person or persons who may have ceased to be 
members of such society or copartnership, and also the name or 
names of any person or persons who may have become a member or 
members of such society or copartnership, either in addition to or in 
the place or stead of any former member or members, in the form 
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expressed in the schedule hereunto annexed, marked No. 2 ;(a) and 

’’e from time to time produrod and 
entered or registered at the stamp office in Dublin, in like manner 

copartnershfp 


10 . All actions and suits, and also all petitions to found any 
sequestration, or any commission of bankruptcy, against any person 
or persona who may be at any time indebted to any such siiety or 
copartnership, and all proceedings at law or in equity under any 
sequestration or commission of bankruptcy, and all other proceed- 
in»s at law and m equity, to be commenced or instituted for or on 
behalt ot any such society or copartnership, against any person or 
persons, bodies politic or corporate, or others, whether members of 
such society or copartnership or otherwise, for recovering any debts 
or enforcing any claims or demands due to such society or copartner- 
ship, or for any other matter relating to the concerns of such society 
or copartnership, shaU and lawfully may, from and after the passing 
of this Act, be commenced or instituted and prosecuted in the name 
of any one of the public officers nominated as aforesaid for the time 
being of such society or copartnership, as the nominal plaintiff or 
petitioner for and on behalf of such society or copartnership ; and 
that all actions or suits and proceedings at law or in equity, to be 
commenced or instituted by any person or persons, bodies politic or 
co^orate, or others, whether members of such society or copartner- 
ship or otherwise, against such society or' copartnership, shall and 
lawfully may be commenced, instituted, and prosecuted against any 
one of the public officers nominated as aforesaid for the time being 


(a) No. 2. 

Return or account, to be entered at the Stamp Office in Dublin, on 
behalf of [Tiame the society nr copartnership^ in pursuance of an 
Act passed in the sixth year of the reign of King George the 
Fourth, intituled [insert the title of this Aet], viz. 

Nam^ of any. and every new or additional public officer of the said 
society or copartnership, viz. 

A. B, in the room of C. D. deceased or removed [as the case 

may [set forth every name']. 

Names of any and every person who may have ceased to be a member of 
such society or copartnership, viz. [set forth erery name]. 

Names of any and every person who may have become a new member of 
such society or copartnership, [set forth erery name]. 

A. B. of [secretary or other ofKrer] of the above-named 

society or copartnership, maketh oath and saith, that the above doth 
contain the name and place of abode of any and every person who 
hath become or been apjiointed a public officer of the above society 
or copartnership, and also the name and place of al>ode of any and 
every person who have ceased to be a member of the said society or 
copartnership, and of any and every person who hath become a 
member of the said society or copartnershipsince the registry of the 
said society or copartnership on the day of last, as 

the same respectively appear on the books of the said society or 
copartnership, and to the best of the information, knowledge, and 
belief of this deponent. 

Sworn, &c. 


741 


Societies or 
partner- 
ships shall 
sue and be 
sued in the 
name ot 
their public 
officers. 


742 


APPENDIX OF STATUTES (IRELAND). 


Not mere 
than one 
action for 
the recovery 
of one 
demand. 


Parties 
obtaining 
jndgment In 
Ireland may 
authorise 
the acknow- 


of such society or copartnership, as the nominal defendant for and on 
behalf of such society or copartnership ; and that all indictments, 
informations, and prosecutions, by or on behalf of such society or 
copartnersliip, for any stealing or embezzlement of any money, 
goods, effects, bills, notes, securities, or other property of or belong- 
ing to such society or copartnership, or for any fraud, forgery, crime, 
or offence committed against or with intent to injure or defraud such 
society or copartnership, shall and lawfully may be had, preferred, 
and carried on in tlie name of any one of the public officers nominated 
as aforesaid for the time being ot such society or copartnership ; and • 
that in all indictments and informations to be had or preferred by 
or on behalf of such society or co})artnership, against any person or 
persons wliomsoever, notwithstanding such person or persons may 
happen to be a member or members of such society or copartnership, 
it shall be lawful and sufficient to slate the money, goods, efl’ecte, 
bills, notes, securities, or other property of such society or copartner- 
ship, to be the money, goods, effects, bills, notes, securities, or other 
property of any one of the public officers nominated as aforesaid for 
the time being of such society or copartnership ; and that any 
forgery, fraud, crime, or other offence committed against or with 
intent to injure or defraud such society or copartnership, shall and 
lawfully may in such indictment or indictments, notwithstanding as 
aforesaid, be laid or stated to have been committed against or with 
intent to injure or defraud any one of the public officers nominated 
as aforesaid for the time being of such society or copartnership, and 
any offender or offenders may thereupon be lawfully convicted for 
any such forgery, fraud, crime, or offence ; and that in all other 
allegations, indictments, informations or other proceedings of any 
kind whatsoever, in which it othenvise might or would have been 
been necessary to state the names of the persons composing such 
society or copartnership, it shall and may be lawful and sufficient to 
state the name of any one of the public officers nominated as afore- 
said for the time being of such society or copartnership ; and the 
death, resignation, removal, or any act of such public officer shall 
not abate or prejudice any such action, suit, indictment, information, 
prosecution, or other proceeding commenced against or by or on 
behalf of such society or copartnership, but the same may be con- 
tinued, prosecuted, and carried on in the name of any other of the 
public officers of such society or copartnership for the time being. 

11. No person or persons, or body or bodies politic or corporate, 
having or claiming to have any demand upon or against any such 
society or corporation, shall bring more than one action or suit in 
respect of suen demand ; and the proceedings in any action or suit 
by or against any one of the public officers nominated as aforesaid 
for the time being of such society or copartnership, may be pleaded 
in bar of any other action or actions, suit or suits, for the same 
demand, by or against any other of the public officers of such society 
or copai’tnersbip. 

12. It shall and may be lawful for any person or persons obtain- 
ing a judgment in any of His Majesty’s Courts of Record in puhlin, 
against any such pubUc officer for the time being of any such society 
or copartnership ; and such person or pei*sons is and are hereby 
empowered, by warrant under hand and seal, reciting the effect of 
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judgment, to authorise any attorney or attomiea in Great ledgment 
^ntain to appear lor such public officer in an action of debt to be 
brought in any Court of Record in Great Britain against such public In (fSIt 
omcer, at the suit of the person or persona obtaining such iudnment 
in Ireland, and thereupon to confess judgment forthwith in such 
action for a sum equal to the sum for which judgment shall have 
been so obtained in Ireland, together with the costs of such pro- 
ceeding; and such judgment shall be thereupon entered up on 
record in the said Court in Great Britain against such public officer, 
and shaU have the like effect in Great Britain against the members 

of such society or copartnership as the original judgment so obtained 
in Ireland. 

13. It shall and may be lawful for any person or persons obtaining 
a judgment in any Court of law in Great Britain against any such 
public officer for the time being of any such society or copartnership 
in Ireland, and such person or persons is and are hereby empowered, 
by warrant under band and seal, reciting the effect of such judgment, 
to authorise any attorney or attornies in Ireland to appear for such 
officer in an action of debt, to be brought in any Court of Record in 
Ireland against such public officer, at the suit of the person or persons 
obtaining such judgment in Great Britain, for a sum equal to the 
sum for which judcmient shall have been so obtained in Great 
Britain, together with the costs of such proceeding ; and such judg- 
ment shall be thereupon entered up of record in the said Court in 
Ireland against such public officer, and shall have the same effect in 
Ireland against the members of such society or copartnership as the 
original judgment so obtained in Great Britain. 
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14 . All and every decree or decrees, order or orders, made or pro- Decrees and 
nounced in any suit or proceeding in any Court of Equity, against orders of a 
any public officer of any such society or copartnership, shall have 
the like effect and operation upon and against the property and against 
funds of such society or copartnerjsliip, and upon and against the 
persons and property of every member thereof, as if all the members take effect 
of such society or copartnership were parties before the Court to and »Kain8t 
in any such suit or proceeding ; and it shall and may be lawful for or copm? 
4uy Court in which such order or decree shall liave been made to nership. 
cause such order and decree to l>e enforced against any, every or auy 
member of such society or copartnership, in like manner as if every 
member of such society or copartnership were parties before such 
Court, to and in such suit or proceeding. 


15 . An Act passed in the 4l8t year of the reign of King George 4i Geo. 3 
the Third, intituled “An Act for the more speedy and effectual anas Geo. <, 
recovery of debts due to His Majesty, hi.s heirs and successors, in topi^eii- 
right of the Crown of the United Kingdom of Great Britain and w 
Ireland, and for the better adniinistiation of justice within the 
same,*’’ and also an Act passed in the 6th year of His present officer Bhaii 
Majesty, intituled “An Act to amend an Act of the 4l8t year of the beaparty. 
reign of flis late Majesty King George the Third, for the more 
epewy and effectual recovery of debts due to His Majesty, in right 
or the Crown of the United Kingdom of Great Britain and Ireland, 
and for the better administration of justice within the same,” shall 
Mtend to all suits, matters and proceedings in any Court of Equity 
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in England or Ireland, in which any public officer of such society or 
copartnership shall be a party, in like manner as if all the members 
of siich^ society or copartnership were parties before the Court iu 
such suits, matters, and proceedings. 

16. It shall and may be lawful for any pei*son or persons obtaining 
any judgment in any Court of law, or decree or order in any Court 
of Equity, against any public officer of any such society or copartner- 
ship, to produce an office copy of such judgment, decree or order, 
under the seal of the Court in which judgment, decree or order shall 
have been obtained, to one of the principal clerks in the Court of 
Session in Scotland, or his deput.y, for registration there, and such 
judgment, decree or order shall thereupon be registrable and regis- 
tered there, in like manner as a bond executed according to the law 
of Scotland, with a clause of registration therein contained, and 
execution may and shall pass upon a decree to be interponed thereto, 
in like manner as execution passes upon a decree interponed to such 
bond, and shall have the like effect upon and against all and every 
or any of the member.s of such society or copartnership, as if such 
members had executed such bond. 

17. AU and every judgment and judgments which shall at any 
time be had or recovered or entered up as aforesaid in any action, 
suit or proceedings in law or equity against, any public officer of any 
such society or copartnership, shall have the like effect and operation 
upon and against the property of such .society or copartnership, and 
upon and against the property of every member thereof, as if such 
judgment or judgments had been recovered or obtained against such 
society or copartnei-ship themselves ; and that the bankruptcy, 
insolvency or stopping payment of any such public officer for the 
time being of such society or copartnershij) in his indi\idual character 
or capacity, shall not be nor be construed to be the bankruptcy, 
insolvency or stopping payment of such society or copartnership, 
and that such society or copartnership, and every member thereof, 
and the capital stock and effects of such society or copartnership, and 
the effects of every member of such society or copartnership, shall in 
all cases, notwithstanding the bankruptcy, insolvency or stopping 
payment of any sucli public officer, be attached and attachable, ana 
be in all respecte liable to the lawful claims and demands of the 
creditor and creditors of such society or copartnership, as if no such 
bankruptcy, insolvency or stopping payment of such public officer 
01 such society or copartnership had happened or taken place. 

18. Execution upon any judgment in any action obtained against 
any public officer for the time being, of any such society or copart- 
nership, whether as plaintiff or defendant, may be issued against any 
member or members for the time being of such society or copart- 
nership ; and that in case any such execution against any member 
or members for the time being of such society or copartnership shall 
be menectual for obtaining payment and satisfaction of the amount 
ot such judgment, it shall be lawful for the party or parties so ha\dng 
obtained judgment gainst such public officer for the time being, to 
issue execution against any person or persons who was or were a 
member or members of such society or copartnership at the time 
when the contract or contracts, or engagement or engagements on 
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wMch such judgment may have been obtained, was or were entered 

^ways, that no such execution as la>st mentioned 
shall be issued without leave first granted, on motion in open Court, 
by the Court m which such judgment shall have been obtained, and 
wJuch motion shall be made on notice to the person or persons sought 
to be charged, nor after the expiration of three years next after any 
such person or persons shall have ceased to be a member or members 
01 such society or copartnership. 

19. ^ovided always, that every such public officer, in whose name Officer, *c., 
any such suit or action shall have been commenced, prosecuted or 
defended, and every person or persons against whom execution upon Smm'toi 

U obtained or entered up as aforesaid in any such action 
shall be issued as aforesaid, shall always be reimbursed and fully 
indemnified for all loss, damages, costs, and charges, without deduc- 
tion, which any such officer or person may hav3 incurred by reason 
of such execution, out of the funds of such society or copartnership, 
or in failure thereof, by contribution from the other members of such 
society or copartnership, as in the ordinary cases of copartnerships. 

20. If any person or persons being a member or members of any Members 
copartnership of bankers in Ireland, shall steal or embezzle any be 
money, goods, effects, bills, notes, securities or other property of or 
belonmng to such society or copartnership, or shall commit any societies or 
Iraud, forgery, crime, or offence against or with intent to injure or cop^rtner- 
defraud such society or copartnership, such inemher or members 

shall be liable to indictment, information, prosecution, or other 
proceeding, in the name of any one of the public officers nominated 
tor the time being of such society or copartnership, for every such 
fraud, forgery, crime, or offence, and may thereupon be lawfully 
convicted, as if such person or persons had not been, or was or were 
not a member or members of such society or copartnership ; any 
law, usage, or custom to the contrary notwithstanding. 

21. This Act and the powers and provisions herein contained Act ex* 
shall extend and be at all times construed to extend to any society ^ 
or copartnership for banking in Ireland, consisting of more than six partneS for 

S ersons in number, and to the members thereof for the time being, time 
uring the continuance of such society or copartnership, whether tlTe 
same do or shall consist of all or some only of the persons who 
originally were, or at the time of the pa'*sing of this Act may have 
subscribed to, or may be members of any such society or copartner- 
ship, or of all or some only of those persons, together with some 
other persons, or entirely of some other persons, all of whom became 
or may become members of such society or copartnership, at any 
time Mter the original institution thereof, or subsequent to the 
passing of this Act. 


22. It shall and may be law-ful for any and every member of any 
and every such society or copartnership, tlieir respective executors, 
administrators, and assigns, to sell and transfer any share or shares, 
or ^rtion or portions of, or the entire stock or interest which any 
anen member respectively is or may be respectively entitled to or 

n jessed of in such society or copartnership, and the property and 
ds thereof, subject to such regulations and under such restrictions 
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as may be required by the constitution of such society or copartner- 
ship ; and whenever any such sale and transfer shall be made, a 
return or account thereof, in the form set forth in the Schedule, 
marked No. 3, (a) to this Act annexed, shall be made upon oath, in 
manner hereinbefore directed, by the .secretary or other officer of such 
society or copartnership, and shall be from time to time produced, 
entered, and registered at the stamp office in Dublin, in the book 
containing the then last register of such society or copartnership; 
anil the person or persons to whom such transfer shall be made shall 
be and stand, in all respects and to all intents and purposes, in the 
place and stead of the per.«on or persons making such transfer : 
Provided always, that nothing herein contained shall be deemed, 
taken, or construed to discharge or release any member or members 
making any such transfer as aforesaid, of or from the being liable to 
or responsible for the due payment of the bills, notes, and other 
engagements of such society or copartnership, existing at the time of 
the entry or register of such transfer, or of or from any action, suit, 
judgment, or execution in respect of the same, according to the 
provisions of this Act : Provided always, that no such transfer as 
aforesaid shall take place without the con.sentof the directors for the 
time being of any such society or copartnership ; nor shall any 
transfer be valid unless signed by one or more of such directors, as 
the Court of directors for the time being of .such society or copart- 
nership may from time to time determine, in testimony of the Court 
of directors having consented to such transfer. 

24. Every penalty, forfeiture, and sum of money to be forfeited 
under this Act, by reason of any omission or neglect of any of the 
regulations hereinbefore enacted, may be sued for and recovered in 
any ot His Majesty’s Courts of Record at Dublin by any person, by 
action or information, provided such action be commenced within 
12 calendar months next after such offence committed, and all sums 
to be recovered shall be applied, one moiety thereof to the use of the 
person who shall sue for the same, and the other moiety to the use of 
His Majesty. 

26. Provided always, that nothing in this Act contained shall be 
construed to prevent any such society or copartnership from doing 
any act, matter or thing which, but for the express provision of this 
Act, they would by law be entitled to do. 

(a) No. 3. 

Return or account, to be entered at the Stamp Office in Dublin, in 
behalf of {name the Mciety or copartnership'^, in pursuance of an 
Act passed in the sixth year of King George the Fourth, intituled 
[insert thetitle of this Act]. 

C. D. of did on the day of assign shares 

in the said company to G. B. of 

A. B. of secretary [or other officer] of the above society or 

copartnership, maketh oath and saith, that the assignment above 
mentioned has been duly made, as appears by the documents in the 
possession of the said 


Sworn, 35c. 
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BANKERS’ LICENSES. 

(9 Geo. 4, Cap. 80.) 

An Act to (noble Banlcers in Ireland to issue certain unstamped 
Promissoi-y Notes upon Payment of a Composifion in lieu of the 
Stamp Daties thereon.i))) [25tli July, 1828.) 

It shall he lawful for any person or persons carrying on the business 
of a banker or bankers in Ireland, who shall have duly registered 
the firm of his or their house according to law, and who shall have 
obtained a license and given security by bond in manner hereinafter 
mentioned, to make and issue on unstamped paper his or their pro- 
missory notes, for payment to the bearer on demand of any sum of 
money not e.vceeding the sum of 100/. 

%. It shall be lawful for any two or more of the Commi.ssioners of 
Stamps, or any otiicer of stamps duly authorised by the said Com- 
missioners in that behalf, to grant licenses to all persons carrying on 
the business of bankers in Ireland who sliall have duly registered 
the firm of their house according to law, and who shall require such 
licenses authorising such pensons to issue such promissory notes as 
aforesaid on unstamped paper ; which said licenses shall be and are 
hereby respectively charged with a stamp duty of 30/. for every such 
license. 

3. A .separate license shall be taken out in respect of every town 
or place where any such unstamped promissory notes as aforesaid 
shall be issued : Provided always, that no person or persons shall be 
obliged to take out more than four licenses in all for any number of 
towns or places in Ireland ; and in case any person or persons shall 
issue such unstamped notes as aforesaid at more than tour different 
towns or places, then after taking out three distinct licenses for three 
of such towns or places, such person or persons shall be entitled to 
have all the rest of such towns or jdaccs included in tlie fourth 
license ; and that if any person or persons, after having taken out 
four distinct licenses under the authority of this Act, shall begin to 
issue such unstamped notes as aforesaid at any other town or place 
not named in any of the said four licenses, it shall not be necessary 
to include such last-mentioned towm or place in any license until the 
24th day of March next following the Ijeginning to issue thereat 
such notes as aforesaid. 

4 . Every license granted under the authority of this Act shall 
specify all the particulars recjuired by law to l}e specified in the 
certificates to be taken out by persons in Ireland issuing i)ioinissory 
notes payable to bearer on demand, and allowed to be re-issued ; and 
©very such license which sliall be granted between the 24th day of 
March and the 26th day of April in any year, shall be dated on the 
26th day of March ; and every such license which shall he granted 
at any other time, shall be dated on the day on which the same shall 
be granted ; and every such license shall (notwithstanding any 
aliteiation which may take place in any copaitnership of persons to 
whom the same shall be granted) have effect and continue in force 

(i^) The composition here payable is repealed by 5 & 6 Viet. c. 82, s. 1, 
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from tlie day of the date thereof until the 24th day of March then 
next following, both inclusive, and no longer. 

5. Provided ahvay.% that where any banker or bankets shall have 
taken out tlie certificate ret^uired by law for issuing promissory notes 
payable to bearer on demand at any town or place in Ireland, and 
during tlie period for which such certificate shall have been granted, 
shall be desirous of taking out a license to issue at the same town or 
place unstamped promissory notes under the provisions of this Act, 
it shall be lawful for the Commissioners of Stamps, or their officers, 
to cancel aiid allow as s])oiled the stamp upon such certificate, and in 
lieu tlieronl to grant to sucli banker or bankers a license under the 
authority of this Act ; and every such license shall, during its con- 
tinuance in force, also authorise tlie re-issuing of all promissory notes 
payable to the bearer on demand, wliich such banker or bankers may 
have previously issued on papr duly stamped, until the 24th day of 
March inclusive then next following, pro\uded such notes may so 
long be lawfully re-issued. 
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6. Provided always, that if any banker or bankers who shall take 
out a license under the authority of this Act, shall issue under the 
authority either of tliis or any other Act, any unstamped promissory 
notes lor payment of money to the bearer on demand, such hanker 
or bankers shall, so long as lie or they shall continue licensed as 
atoresaiil, make and issue on unstaiu|ied paper all his or their 
promissory notes for payment of monev to tlie bearer on demand, of 
wlmtever amount or value (not exceeding the sum of 100/.) such notes 
may be ; and it shall not lie lawful for such banker or bankers, 
during the period aforesaid, to issue, for the first time, any such 
promissory note as aforesaid on stamped paper. 
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7. Before any license .shall be granted to any person or persons to 
issue any unstamped promissory notes under the authority of this 
Act, such person or persons shall give security by bond to His 
Majesty, with a condition that if such person or persons do and shall 
irom time to time enter or cause to be entered, in a book or books to 
l)e kept for that purpose, an account ot all such unstainped promissory 
notes as lie or they shall so as afore.said issue, specifying the amount 
or value thereof respectively, and the several dates of the issuing 
thereof, and in like manner also a similar account of all such pro- 
missory notes as, having been i.'^sueil as aforesaid, shall have been 
cancelled, and the dates of the cancelling thereof ; and do and shall 
from time to time, when thereunto requested, produce and show 
such accounts to and permit tlie same to be e.xamined and inspected 
b^ the said Commissioners of Stamps, or any officer of stamps 
appointed under the hands and seals ot the said Commissioners for 
tliat piii’po.<e ; and also do and shall deliver to the said Commissioners 
of Stamps half-yearly (that is to say), within fourteen days after the 
1st day of January and the 1st day of July in every year, a just and 
true account in writing, verified upon the oaths or affirmations 
(which any justice of the peace is hereby empowered to administer), 
to tlie best of the knowledge and belief of such person or pei'son.s 
and of his or their cashier, accountant, or chief clerk, or of such of 
them as the said Commissioners shall require, of the amount or value 
of all unstamped promissory notes issued under the provisions of this 
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Act m drciUation witMn the meaning of this Act, on a given dav 
that IS to say, on Saturday in every week, for the space of half a veJr 
prior to the halt-y^rly day immediately preceding the delivery of 
such account, together with the average amount or value of such 
promissory notes so in circulation accouling to such account S 

Receive General of 

Stamp Vuties in Ireland, or to mme other person duly mitkorised hi the 
G&nmissi^ers of lit amps to receive the same, as a composition for the 
duties ^ which would othennse have been payable for such promissory 
notes issued or in circulation during such half year, the suniof Is Gd 
M every 100/., and aho for the fractional Urt f im of tll etk 
average arrant or value of eueh notes in circulation, according to the 
true mterit and meaning of this Act; and on due performance'^ thereof 

SMh bond shall he void, but otheruise the same shall be and remain it 
Jull jofce and virtue.{a) 


n pi'oniissory note issued under the provisions 

ot this Act shall ior the purpose of payment of duty, be deemed to 
be in circulation fipm the day ot the issuing to the day of the cancel- 
ling thereof, both days inclusive, excepting nevertheless the period 
during which such note sliall be in the bands of the banker or 
bankers who first issued the same, or by whom the same shall be 
expressed to be payable, or, in case of copai tnei-ships of more than 

SIX persons, which shall be in the hands of the public officers of such 
copartnership. 
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9. In every bond to be given pursuant to the directions of this Recuiationa 
Act, the person or persons intending to issue any such unstamped re.^necting 
promissory notes as aforesaid, or such and so nuuiv of the said 
persons as the Coinniissiouei-s of Stamps, or their proper officer in ,™S 
that behalf, shall require, shall he the obligors; and every such to this Act. 
bond shall be taken in the sum of 100/., or in such larger sums as 
the said Commissioners of Stamps, or such officer as afoiv.said, luav 
judge to be the probable amount of the composition or duties that 
will be payable from such ijcrsoii or pei-sons under or by virtue of 
this Act during the period of one year ; an<l it shall be ‘lawful fur 
the said Commissioners, or sucli olficer as aforesaid, to fix the time 
or times of payment of the said comijosition or duties, and to srxjcifv 
the same in the condition to every sucli bond ; and every sucli bond 
rnay be required to be renewed fiom time to time, at the discretion 
of the said Commissioners, or of such officer as aforesaid, and as often 
as the same shall he forfeited, or tlie jiarties to the same, or any of 
them, shall die, become bankrupt or insolvent, or reside in parts 
beyond the seas. 


u ^^^®ration shall be made in any coiiai tnership of persons presh bond 

who shall have given any such security by boml as is by this Act to bo rIvcu 
directed, whether such alteration shall be cause<l bv the death or 
retirement of one or more of the jiartners of tlie firm, or by the wj^rtner- 
accession of any additional or new partner or jMiMiiers, a fresh bond 
shall, within one calendar month alter any such alteration, be given 
by the remaining partner or partners, or the persons composing the 
new copartnership, as the case may be, which bond shall be taken os 

(fl) By 6 ic 6 Viet, c. 82, s. 1, this composition doty is repealed. 
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a security for the duties which may be due and owing, or tniy 
become due and owing in respect of the unstamped promissory notes 
which shall have been issuefl by the persons composing the old 
copartnership, and wliich shall be in circulation at the time of such 
alteration, as well as for duties which shall or may be or become due 
or owing in respect of the unstamped promissory notes issued or to 
be issued by the persons composing the new copartnership : Provided 
that no such fresh bond shall be rendered necessary by any such 
alteration as aforesaid in any copartnersliip of persons exceeding six 
in number, but that the bonds to be given by such last-mentioned 
copartnerships shall be taken as securities for all the duties they ' 
may incur so long as they shall exist, or the persons composing the 
same or any of them shall carry on business in copartnership 
together, or with any other person or persons, notwithstanding any 
alteration in such copartnership ; saving always the power of the 
said Commissioners ot Stamps to require a new bona in any case 
where they shall deem it necessary for better securing the payment 
of the sanl duties. 

11. If any person or persons, who shall have given security by 
bond to His Majesty in the manner hereinbefore directed, shall 
refuse or neglect, for the space of one calendar month, to renew such 
bond u hea forfeited, and as often as the same is by this Act required 
to be renewed, such person or persons so offending shall for every 
such ollence forfeit and pay the sum of 100/. 

12. Provided always, that nothing in this Act contained shall 
extend or be construed to extend to exempt or relieve, from the 
forfeitures or penalties imposed by any Act or Acts now in force 
upen persons issuing promissory notes not duly stamped as the law 
requires, any person or persons who, under any colour or pretence 
whatsoever, shall issue any unstamped promissory note, unless such 
person or persons shall be duly licensed to issue such promissory 
note under the provisions of this Act, and such note shall be drawn 
and issued in strict accordance with the regulations and restrictions 
herein contained. 

13. All pecuniary forfeitures and penalties which may be incurred 
under any of the provisions of this Act, shall be recovered for use of 
His Majesty, in any of His Majesty’s Courts of Record, by action or 
information, in the name of His Majesty’s Attorney or Solicitor- 
General in Ireland. 

14. Provided always, that nothing in this Act contained shall 
extend or be construed to extend to prejudice, alter, or affect any of 
the rights, powers, or privileges of the Governor and Company of 
the Bank of Ireland. 

16. And whereas by an Act passed in the 6th year of the reign of 
his present Majesty, intituled “ An Act for the better regulation of 
copartnerships of certain bankers in Ireland,” any certificate granted 
by the Commissioners of Stamps in Ireland, to any society or copart- 
nership of bankers in Ireland exceeding six in number, of the registry 
of the firm and name of such society, ia liable to the stamp duty 
payable by law on certificates to be taken out yearly by any banker 
or bankers in Ireland, that is to say, a stamp duty of 30 /. : and 
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i3 pvided by the said recited Act, that a separate and 

with a separate and distinct stam^ shall be 

f '=''®‘'y ‘“"'ll <»■ place where any such 

bills or notes as m the said Act are mentioned shall be issued by any 

a ch society or copartnership : And whereas it is expedient that no 

such society or copartnership should be requited to take out more 

in an.y one year, although it should issue such 
bills or notes as aforesaid at more than four towns or places in 
Ireland ; be it therefore iurther enacted, tliat no S(»ciety or copart- 
nerahip of bankers in Ireland exceeding six in number, and carryin^^ 

bankers under the authority of the said 
recited Act, shall be obliged to take out moi-e tliau four certificates 
in any one year of the entry and registry of tlie linn or name of such 
society or copartnership ; and in case any such society or copartner- 
ship shall issue such bills or notes as aforesaid, by tliernselves or tlieir 
agents, at move than four different towns or jilkces in Ireland, then 
alter taking out three distinct certificates tor three of such towns or 
places, such society or copartnei^liip shaU be eutitled to have all the 
remainder of such towns or places included in a fourth certificate ; 
anything in the said Act of the sixth year of the reign of his present 
Majesty to the contrary notwithstanding. 


four certlfi- 
entes in OQO 
year. 


certificate which hath been or shall at any time hereafter Certificates 
be taken out by any .such last-mentioned society or copartnership as to continue 
aforesaid, shall continue in force, for the isf^uing of such bills and !,otwuh- 
notes as aforesaid at the town or place or the several towns or places standing 
therein named, until the 25th day of March next following the date 
of such certificate, notwithstanding auy Iresh entry or registry of the ^ 
name or firm ol such society or copartnership ; and that if any fresh 
entry or registry shall be made from any cau.se whatever, after any 
such society or copartnership shall have taken out four such distinct 
certificates as aforesaid, such society or coparlner.sliip shall not be 
required to take out any furtlier certificate, in re-spect of any town 
or place not included in any of such four certificates, until the 24th 
day of March next following such fresh entry or registry. 


BANK NOTES PAYABLE WHERE ISSUED. 

(9 Geo. 4, Cap. 81.) 

An Act for rmking Promissory Notes paijahky issuerl by Banks, Banking 
Oompanies, or Bankers, in Ireland, at the Places where they are 

[25th July, 1828.] 

No bank, banking company, or banker, in Ireland, shall, by them- Nobanken 
selves, or by any agent or agents, partner or partners, or other person Ireland 
or persons whomsoever on tlieir or Ids bcdialf, or on tlieir or his SotS which 
Mcount, make, i&sue, or re-iasue, in any place in Ireland where such shall not 
bank, hanking company, or banker shall have any house oi‘ establish- be^pa^We 
ment for business, or any autliorised resident agent or agents, any at the place 
promissory note or bank post bill of any denomination whatsoever, 
being or purporting to be the note or notes, bank po.st bill or bank * 
post bills of the bank, banking company, or banker, making, issuing, 
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Notes issued 
contrary 
hereto shall 
bo valid 
acrainat tho 
party 
issuinjt; 
who shall 
also be 
liable in 
'Initblc ilio 
amoiitii. 


Not to 

jirevent 

iiotp.s being 

iinulc 

payable at 

several 

places. 


or re-issuing the same, which shall not be payable at the places 
respectively where the .‘^aine shall be made, issued, or re-issued by 
or on behalf of such l)ank, banking company, or banker ; and in 
every such note the place where the same shall have been issued or 
re-issued shall be expressly mentioned : Provided nevertheless, that 
if any sucli promissory note or bank post bill shall be issued or 
re-is.suGd contrary to the provisions of this Act, the same shall never- 
theless not only be valid against the bank, banking company, or 
banker is.suing or re-issuing the same by any of the ways or m'^ns 
aforesaid, but such hank, banking company, or banker, shall be 
liable and bound to pay, in the lawful coin of the realm, double the 
amount of the sum specified in each such note or bank post biU (to 
be sued for and recovered by the holder thereof in any of His 
Majesty’s Courts for the recovery of debts in Ireland, by action, or 
information), either at the place where the same shall have been 
i.'^sued or re-issued by or on behalf of such bank, banking company, 
or banker, or at any other place where such hank, banking company, 
or banker shall have any house or establishment for business, not- 
withstanding such note or bank post bill shall not be expressed to 
he so ])ayable, or shall he or expressed to be otherwise payable : 
Provided always, that nothing herein contained shall extend to 
prevent any such promi.^sory note or bank post hill from being made 
payable at several places, if one of such places shall be the bank or 
I>lace where the same shall be so issued as aforesaid. 


Copartnor- 
j'liip bankers 
within a 
certain dis- 
tance. may 
pay their 
rn)tc.< in 
Dublin. 


BANKING COPARTNERSHIPS REGULATION 

AMENDMENT ACT. 

(11 Geo. 4, AND 1 Will. 4, Cap. 32.) 

An Act to ex-pkvi Two Acts of His present Majesty, for establishing an 
Agreement xoith .... the Bank of Ireland, for advancing 
500,000/. Irish Currency, and for the better Regulation of Copart- 
nerships of certain Bankers in Ireland. [16th July, 1830,] 

1 . It is and shall be lawful for any number of persons united or 
to bo uniteil in any society or copartnership in Ireland as in and by 
the said Acts(a) or either of them is mentioned or provided, con- 
si.sting of more than six in number, and not having the establishments 
or hou.«es of hinsiness ot such society or copartnership at any place or 
place.s less than 50 miles of the late Irish measurement distant from 
Dublin, to pay in Dublin, for the purpose of withdrawing them from 
circulation in Dublin, or within 50 miles of the late Irish measure- 
ment thereof, by any bankers, agents, or correspondents, or any’ 
otlier person or persons on behalf of such society or copartnership, 
whether such hankers, agents, correspondents, or other person or 
persons shall be members or a member of such society or copartner- 
ship, any bills and notes of such society or copartnership made 
payable to bearer on demand, yet so nevertheless that all such bills 
and notes so paid in Dublin and withd^a^vn from circulation as 
aforesaid may be re-issued at the place where such bills or notes 

(£i) 21 & 22 Geo. 3, c. 16 ; 1 & 2 Geo. 4, c. 72 ; 6 Geo. 4, c. 42. 
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11 GEO. 4, AND 1 WILL. 4, C. 32. 

always, that such bills or notes are 

Xce? Tne '"“'I® at some ptee 0 ? 

60 SesTf S f f M axaaeding the distance of 

60 miles of the late Irish measurement from Dublin, and not else- 

m^lmit of D"ublim 

4arLsM™ fromTLf 0 and “"anrtimef bStln^th” 

mh day of March m any year and the 25th day of March in the SfSn^ 
succeeding year, to make out upon oath, and cause to be delivered inthecourae 
to the ^^mmissioners of Stamps, in manner mentioned in the said 
^t-recited Act of the sixth year of the reign of King George the 
fourth, a further account or return or further accounts or returns 
according to the form contained in the schedule to this Act 

names of any person or persons who 
8^ have been nominated or appointed a new or additional public 
omcer or public officers of such society or copartnership, or of the 
name ot any new or additional toivu or toums, or place or places 
where such bills or notes are or are intended to be issued, and where 
the same are to be made payable, or of both or either of the above 
matters together or separately ; and such further accounts or returns 
shall from time to time be filed and kept and entered and registered at 
the stamp office in Dublin in like manner as is by the said Act of the 
Sixth year of the reign of King George the Fourth required with , /■ 

respect to the original or annual account or return thereby directed 
to he made, and thereupon an additional certificate or additional / 
certificates of such account anrl rptnrn nr / • 

0 




De granted by the persons, and in the same manner, and upon th^ Ay ; 
same stamps, and containing the same particulars as in the sai^^ 


(J) Schedule. 

Retubn or account to be entered at the Stamp Office in Dublin, on 
behalf of [nanic society or coj^artH^r.'fhip], in pursuance of an Act 
passed in the year of the reign of King George the Fourth, 

intituled [insert the title of this Ae^ videlicet, 

Names of any and every new or additional public officer of the said society 
or copartnership, videlicet, 

A, B. in room of C. B. decease^! or removed, or in addition to C. B. 
and £!. F. [as the ease may be; set forth ecery name] 

Names of any additional town or place, or towns or places, where bills or 
notes are to be issued, and where the same are to be made payable : 

[Set forth the names.] 

A. B., of secretary [or other officer] of the above-named society 
or copartnership, maketh oath and saitb, that the above doth contain 
the name^ and place of abode of every person who hath become or 
l»ett appointed a public officer of the above society or copartnership 
since the registry [or last account or retnm] of the said society or 
copartoerahip, on the day of last, as the same 

respectively appear on the books of the said society or copartner- 
ship, and to the best of the information, knowledge and belief of this 
decent. 

owom before me, the day of in the 

county of 

C. B., justice of the peace in and 
for the said county. 

Q- 3 c 
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Additional 
certificates 
to be 
granted. 


Certfied 
copies of 
returns to 
be evidence 
of the 
appoint- 
ment of the 
public 
officers, &c. 


Commis- 
sioners of 
Stamps to 
give cer- 
tified copies 
of retorns, 
on payment 
of loj. 


Explaining 
the time at 
which 
societies are 
to make 
returns to 
tlie Stamp 
Office. 


recited Act of the sixth year of the reign of His present Majesty* 
particularly mentioned ; and which additional certificate or certifi- 
cates shall have effect and continue in force from the day of the date 
thereot until the 25th day of March following, and no longer, and 
shall be sutticieut evidence of the appointment and authority of the 
public officers respectively. 

7. A copy of any such account or return so filed or kept and regis- 
tered at the stamp office as by the said recited Act of the sixth year of 
the reign of His present Majesty and by this Act is directed, and 
which copy shall he certified to be a true copy under the hand or 
hands of one or more of the Commissioners of Stamps, or other 
officer or officers of the stamp office in London or Dublin for the 
time being, upon pj'oof made that such certificate has been signed 
with the handwi'iting of the person or persons making the same, 
and wliom it .shall not be necessary to prove to be a Commissioner or 
Commissioners, officer or officers, shall in all proceedings, civil or 
criminal, and in all cases whatsoever, he received in evidence as 
proof of the a])poiiitnient and authority of the public officers named 
in such account or return, and also of the fact that all persons 
named therein as members of such society or copartnership were 
members thereof at the date of such account or return. 

8. The said Commissioners of Stamps or other officers of the 
stamp office for the time being shall and they are hereby required, 
upon application made to them by any person or persons requiring 
^ certified according to this Act, of any such account or return 
as aforesaid, in order that the same may be produced in evidence, or 
for any other purpose, to deliver to the person or persons so applying 
lor the same such certified copy, he, she, or they paving for the same 
the sum of 10s. and no more. 

9. And whereas doubts have arisen as to the mode and times at 
which the societies or copartnerships authorised by the said recited 
Act of the sixth year of the reign of King George the Fourth, by 
the terms of the said Act, are required to make a return or account 
of the sales and transfers of their shares ; be it therefore further 
enacted and declared, tliat it is and shall be the true intent and 
meaning of the said recited Act of the sixth year of the reign of 
King George the Fourth, that such societies an& copartnerships are 
not and shall not be liable or obliged to make any return or account 
to the stamp office in Dublin of any sale or transfer of their shares 
which shall take place between the 25th day of March in any year 
and the 25th day of March in the succeeding year ; but the said 
societies or copartnerships shall only be liable and obliged to make 
an account or return to the stamp office in Dublin once in every year 
in the njanner and containing the particulars in the said Act 
mentioned. 


V 




8 & 9 viCT. c. 37. 


755 


BANKERS’ LICENSES AND COMPOSITION BANK NOTES 

DUTY. ^ 

(5 & 6 VicT. Cap. 82.) 

An. Act to assimilate the/>tamp Duties in Great Britain and Ireland 
and to make regulahons for collectituj and managing the same 

[5tli August, 1842.] 

respect of the promissory notes 
on unstamped paper i^ued by any licensed banker in IrelLd, or 

navit iflwf/Si' ‘ circulation, the s,iine composition as is 

pay able by bankers m England in pursuance of an Act passed in the 

the reign ot King George the Fourth, intituled “An 
Act to enable bankers m England to issue certain unstamped pro- 

exchange, upon payment of a composition 
in lieu ot the stamp duties thereon f(a) and theschedule{6) annexed 
to the Act passed in the fifty-fifth year of the reign of King George 
the Third shall, for the purposes of this Act, be lead and taken and 
considered as if the same was annexed to and was a part of this Act, 
provided also, that nothing heivin or in the said schedule contained 
shall exempt or be deemed to exempt, from any of the duties 
hereby charged, any of the bills or promissory notes of the Bank of 
Ireland, except under or by virtue of any contract or agreement 
authorised hy the laws in force to be made between tlie said bank 
and the Treasury in tliat behalf. 


On cuniposl' 
tion for 
bankers’ 
notes the 
Stine a.s 
bv 0 Geo. 

4, c. 23.(a) 


Exceptions 
not to 
extend to 
bills or 
notes of the 
Bank of 
Ireland. 


REGULATION OF ISSUE OF BANK NOTES. 

(8 & 9 VicT. Cab. 37.)(c) 

An Act to regulate the Issue of Bayik Notes in Ireland^ and to regulate 
the liepayment of certain sums advanced by the . , . Bank of 
Ireland for the Public Service. 

[21sc July, 1845.] 

It shall and may be lawful for any persons exceeding six in number 
united or to be united in societies or partnerships, or for anv bodies 
politic or corporate, to transact or ciirry on the bu.siiiess of bankers 
in Ireland at Dublin, and at every place within fifty mile.s thereof, 
^ freely as persons exceeding si.v in number united a 3 aforc.«aid may 
lawfully carry on the same Inisines^s at any place in Ireland beyond 
the distance of fifty miles from Dublin : provided always, tliat every 
member of any such society, partnership, bodies politic or corpbrate, 

(a) See thi.s Act, ante, p. 609. 

(5) SCHEDULE to which this Act refers. 

Duty. 

Ckbtjficatb to be taken out yearly by any banker or £ s. d. 
bankers, or person or arsons acting as such, of having 
registered the firm of his or their hou.se according to law ; 

If such banker or bankers, or other person or persons, 

8^11 issue any promissory notes for money payable 
to bearer on demand, and allowed to be re-Usu^ ... 30 0 0 
^ ( 0 ) Bank notes within the meaning of this Act are defined by 17 & 18 

Vict.c.83,8.11. ^ 

G. 3 C 2 


Authorising 
ceitaln 
bunking 
copartner* 
Bbips to 
carry on 
bUBioes^s In 
Dublin or 
witblo 60 
miles 
tUereot 
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APPENDIX OF STATUTES (iRELAND). 


Bank cor- 
poration 
nmy be 
dissolved on 
notice after 
1st of 
January, 
1855. 


Bank of 
England 
Dotes not a 
legal tender 
in Ireland. 


3 & 4 WUl. 4, 
c. 98. 


Proviso. 


Oaths to be 
taken by 
directors, 
&c., of the 
Bank of 
Ireland. 


shall be liable and reponsible for the due payment of all the debts 
and liabilities of the corporation or copartnership of which such 
person shall lie a member, any agreement, covenant, or contract to 
the contrary notwithstanding. 

2. The repayment of the said sum of 2,630,769h 4s. 8d., shall be 
and the same is hereby made chargeable upon the consolidated fund 
ot the United Kingdom of Great Britain and Ireland until Parliament 
.shall otherwise provide. 

4. Upon twelve months’ notice, to be published in the Dublin 
Gazette by order of the Lord Lieutenant that the said corporation of 
the bank is to be dissolved, and upon repayment by Parliament to 
the Bank of Ireland, or their successors, of the said sum of 
2,630,769^. 4s. 8rf., together with all arrears of interest or annuity 
due in respect thereof, then and in such case the said interest or 
annuity shall, from and after the expiration of twelve months after 
such notice published, cease and determine, and the said corporation 
shall be dissolved. 

6. And whereas by an Act passed in the third and fourth years 
of the reign of His late Majesty King William the Fourth, intituled 
“ An Act for giving to the corporation of the Governor and Company of 
the Bank of England certain privileges for a limited period, under 
certain conditions,” it was enacted, that from and after the 1st day of 
Au^st, 1834, unless and until Parliament should otherwise direct, a 
tender of a note or notes of the Bank of England expressed to be 
payable to bearer on demand should be a legal tender to the amount 
expressed in such note or notes, and should be taken to be valid as 
a lender to such amount for all sums above 5^., on all occasions on 
which any tender of money may be legally made, so long as the 
Bank of England should continue to pay on demand their said notes 
in legal coin ; provided always, that no such note or notes should 
be deemed a legal tender of payment by the Bank of England, or 
any branch bank of the said Governor and Company : and whereas 
doubts have arisen as to the extent of the said enactment ; for 
removal ■whereof, he it enacted and declared, that nothing in the 
said last recited act contained shall extend or be construed to extend 
to make the tender of a note or notes of the Bank of England a 
legal tender in Ireland : provided also, that nothing in this Act 
shall be construed to prohibit the circulation in Ireland of the notes 
of the Bank of England as heretofore. 

7. It shall not be necessary for any governor, deputy governor, or 
director of the said bank, before acting in the said several offices or 
trusts, to take any other oaths than the oath of allegiance, the oath 
of qualification by possession of stock and the oath of fidelity to the 
corooration prescribed in and by the charter of incorporation of the 
said bank, and that it shall not be necessary for any member of the 
said corporation, before voting in any general court, to take any 
other oaths than the oaths of ^egiance, the oath of qualification by 
the possession of stock, and the oath of fidelity to the said corporation 
provided in the said charter of incorporation : provided always, that 
in case any of the persons called Queers shall at any time be chosen 
governor, deputy governor, or director, or shall be or become a 
member of the saia corporation, it shall be sufficient for such person 
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anlSof^S prTseribed\tlh^ P-P-t 

to be taken by covS d^fv Act 

respectively of tlfe said corporation^^ directors, or members 

his own bank noterto"tlm continue to issue Prohibiting 

the amount of the ^Xj 

f«X"eTten\1a'^ 

i£S“ 

CoLSefs ‘^at‘ that ‘o 

6 produced to the said Ooninii^ 5 ftwm«^rc\ _. *.i . 


Ka ^<‘;^e^juieui^wnicn contract or aareement 

the Commissioners), become united within 

for t^he May;i845, it shaU belaS 

certifv^ a ?um manner hereinbefore directed, and to 

twoir i!^ average amount of the notes of the 

shftll united as the amount which the united bank 

?Kt «-tject to the re^ilatiourof 

cert?^h^a" Slamps and Taxes shall, at the time of 

cer ifying to any banker such particulars as they are hereinbefore 

in^the r duplicate of their certificate thereof 

venien?lv r?*"" Dublin Gazette in which the same may be con- 
be made^Rh^ffK^^ ’ and the Gazette in which such publication shall 
arnmmt ^ evidence m all courts whatsoever of the 

J i ^ i" ' certificate or 

l authorised to issue and to have in circulation 

Louit nf ;if "* 17 " f average 

pr?.vMed ^ 

Stil' J" ajipear to the Commissioners of 

any time hereafter that any two or more banks 
atioii’ contract or agreement (which contract or agreement 

flhflll V ^1 Commissioners), lx;come united, it 

ftii^K the said Oommissioneiv, upon the application of 

aotrr bank, to certify, in manner hereinbefore mentioned, the 

^^egate of the amount of bank notes whicli such separate banks 
y\w,I^' authorised to issue under the separate certificates 

fill delivered to them, and s^j from time to time ; and every 

An^ ^rtificate shall be published in manner hereinbefore directed ; 
lift j ? after such publication the amount tlierein stated shall 
fiiir>k°^ • deemed to be the limit of the amount of bank notes which 
united bank may have in circulation, exclusive of an amount 
to the monthly average amount of the gold and silver coin 
eld by such banker as herein provided. 

slsall be lawful for any banker in Ireland who, under the 
p ovisions of this Act, is entitled to issue bank notes to contract and 


Duplicate 
of certificate 
to be pub- 
lished in the 
Gazette. 

Gazette to 
be evidcncf. 


In caao 
hanks 
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lege of 
Issuing 
Dotes may 
relinquish 
the same; 


but not 
resume the 
issue. 


Limitation 
of bunk 
notes in 
circulation. 


Issue of 
notes for 
fractional 
parts of a 
pound pro- 
hibited. 


Issuing 
banks to 
render 
accounts 
weekly. 


agree with the Governor and Company of the Bank of Ireland, 
by an ^freenient in writing, for the relinquishment of the privilege 
of issuing such notes in favour of the said Governor and Company, 
and in each such case a copy of such agreement shall be trans- 
mitted to the Coniiiiissioneis of Stamps and Taxes ; and the said 
Commis.sioners shall thereupon certily, in manner hereinbefore 
mentioned, the aggregate of the amount of bank notes which the 
Bank of Ireland and the banker with whom such agreement shall 
have been made u'ere previ<»usly authorised to issue under the 
separate certificates previously delivered to them ; and every such 
certificate shall be publislied in manner hereinbefore directed ; 
and from and after such publication the amount therein stated 
shall be the limit of the amount of bank notes which the Bank 
of Ireland may have in circulation, exclusive of an amount equal 
to the amount of the gold and silver coin held by the Bank of 
Ireland as herein provided. 

13. It shall not he lawful for any banker who shall have so 
agreed to relinquish the privilege of issuing bank notes at any 
time thereafter to issue any such notes. 

14. It shall not be lawful for any banker in Ireland to have 
in circulation, upon the average of a period of four weeks, to he 
ascertained as hereinafter mentioned, a greater amount of notes 
than an amount composed of the sums certified by the Commis- 
sioners of Stamps and Taxes as aforesaid, and the montlily average 
aiiioimt of gold and silver coin held by such banker during the 
same period of four weeks, to be ascertained in manner hereinafter 
mentioned. 

15. All bank notes to be issued or re-issued in Ireland after the 
6th day of December, 1845, shall be expressed to be for payment of 
a sum in pounds sterling, without any fractional parts of a pound ; 
and it any hanker in Ireland shall from and after that day make, 
sign, issue, or re-issue any bank note for the fractional part of a 
pound sterling, or for any sum together with the fractional part 
of a pound sterling, every such banker so making, signing, issumg, 
or re-issuing any such note as aforesaid shall for each note so made, 
signed, issued, or re-issued forfeit or pay the sum of 201. 

16. Every banker who after the 6th clay of December, 1845, shall 
issue bank notes in Ireland shall, on some one day in every week 
(such day to be fixed by the Commissioners of Stamps and Taxes), 
transmit to the said Commissioners a just and true account of the 
amount of hank notes of such banker in circulation at the close 
of the business on the next preceding Saturday, distinguishing 
the notes of 51. and upwards, and the notes below 5l., and also 
an account of the total amount of gold and silver coin held by 
such banker at each of the head offices or principal places of issue 
in Ireland of such banker at the close of business on each day 
of the week ending on that Saturday, and also an account of the 
total amoimt of gold and silver coin in Ireland held by such 
banker at the close of business on that day ; and on completing 
the first period of four weeks, and so on completing each succes- 
sive period of four weeks, every such hanker shall annex to such 
account the average amount of bank notes of such banker in circula- 


8 & 9 noT. c. 37. 

siMSgIfl 

Shan be veriBed by the signature of such bankt or'hi chtf Sief 
or m the case of a company or partnership by the sif^nature of the 
chief cashier or other officer duly authorised b - the Ktm?of such 
compan^y or partnership, and shall be made fn the form in thil TJ 
annexea marked (A.), (a) and if auy such banker shaU neglect or 

>T (^) Schedule CA 1 

Name and title set forth in license ' t> , 

Name of the firm ’ 

Head offices or principal places of issue.?. . ".'.V 'PiLT' 

Amount of notes in circulation on j £5 and upwards I 

Saturday, the day of . f Under £5 .?.£ 

Total..... £ 



Head Office 
at 

Head Office 

Ht 

Head Office 


Gold 

ijllver 

Gold 

Silver 

Gold 

Silver 

Monday the 

Tuesday the 

Wednesday the 

Thursday the 

Friday the 

Saturday the 








Head Oflice 
at 


Gold 


Total amount of coin held at the close of business on Satardav the 
day of ,18 . 


Sliver 


Gold £ 

Silver £ 


Total 


{To he imeHed in the avcount at the end of each period of four weekit.] 

Amount of notes authorised by certificate £ 

Average amount of notes in circulation I £5 and upwards £ 

during the four weeks ending as above \ Under £5 £ 

Average amount of coin held during the said | Gold . £ 

four weeks f silver £ 

Total £ ” 


Act 8 & 9 Viet. c. 
Dated this 


“ being the [banker, chief cashier, director or partner, as the case 

he\ do hereby certify, that the above is a true account of the notes 
^ and of the coin held by the said bank, as required under the 


Signed 
, 18 


day of 
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AVhat shall 
he deemed 
to be hank 
notes In 
cii'culation. 


Commis- 
sioners of 
Stamps to 
make a 
monthly 
return. 


Morlo of 
ascertaining 
the averatre 
amount of 
bank notes 
of each 
banker in 
circulation, 
and gold 


refuse to render any such account in the form and at the time 
required by this Act, or sliall at any time render a false account, 
such banker shall forfeit the sum of 100^. tor every such offence. 

17. All bank notes shall be deemed to be in circulation from the 
time the same shall have been issued by any hanker, or any 
sen’ant or agent of such banker, until the same shall have been 
actually returned to such banker, or some servant or agent of such 
banker. 

18. From the returns so made by each banker to the Commis- 
sioners of Stamps and Taxes the said Commissioners shall, at the 
end of the first period of four weeks after the said 6th day of 
December, 1845, and so at the end of each successive period of four 
weeks, make out a general return in the form to this Act annexed 
marked (B.Xu) of the monthly average of bank notes in circulation of 
each banker in Ireland during the last preceding four weeks, and of 
the average amount of all the gold and silver coin held by such 
banker during the same period, and certifying, under the hand of 
any officer ol the said Commissioners duly auUiorised for that pur- 
pose in the case of each such banker, whether such banker has neld 
the amount of coin required by law during the period to which the 
said return shall apply, and shall publish the same in the next 
succeeding Dublin Gazette in which the same can be conveniently 
inserted. 

19. For the purpose of ascertaining the monthly average amount 
of l)ank notes ot each lianker in circulation, the aggregate of the 
amount of bank notes of each such banker in circulation at the close 
of the business on the Saturday in each week during the first com- 
plete period of four weeks next after the 6th day of December, 1845, 
shall be divided by the number of weeks, and the average so ascer- 
tained shall be deemed to be the average of bank notes of each such 


(a) Schedule (B). 


Name and 
Title, 
as set 
forth in 
the 

License. | 

Name 
of the 
Firm. 

1 

Head 
Office, or 
principal 
Place of 
Issue. 

Circula- 
tion au- 
thorised 
by Corti- 
licate. 

1 

Average Circula- 
tion during Four 
Weeks ending the 

Average Amount of 
Coin held during 
Four Weeks ending 

• 

c*E 

<4 r 
s 

u 

o . 
r: 

Total. 

Gold. 

u 

o 

> 

CO 

Total. 





1 





1 

1 


I hereby certify, that each of the bankers named in the above retam who 
have in circulation an amount of notes beyond that authorised in their 
certificate [with the exception of A. B. or C. D.^as the case may Jf,] have 
held an amount of gold and silver coin not less than that which they are 
required to hold during the period to which this return relates. 

(Signed) Officer of Stamp Duties. 

day of 


Dated this 


18 
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™ 

nf f°“F ’'««ks J and the monthly averane 

amount of gold and silver com respectively held as k weeks 

Xd S ctiXM T' '"h 

prifevpal places of Ze^f surSanke“'n M ‘n"d “ 

tione^atthe close of business on such Ly in eth^. k 

monthly average amount of bank notes of each such Cker in c ■ 
cukhon during any sijch period of four weeks is not to exLed a sum 
made up by adding the amount certified by the Commissioners of 
Stamps and Taxes as aforesaid and the monthly aver^raZm o 

ffereriol™^ - aforesatd dTrZZ 


20. In taking account of the coin held by any banker in Irelanr 

bank notes to a further extent than the sun 
certified as aforesaid by the Commissioners of Stamps and Ta\e« 
may under the provisions of this Act. be made aiid^issued thm 
shall be included only the gold and silver coin held by sncli bankei 

siichSer^^ places of issue in Ireland oi 

LpJ: f ' principal places of issue not ex- 

site? /nTbp'' not more than two shall be 

situated in the same province ; and every hanker shall give notice 

T?ppTmv!“^ ^ the said Commissioners, on or Ijefore the 6th dav of 

whirWhp principal nlaces of issue at 

which the account of gold and silver coin held bv him is to betaken 

coin exceeding one-fourth 
prt of the gold coin held by such banker as aforesaid sliall be taken 

f ^ J authorised to make and issue 

bank notes in Ireland on any amount of silver coin held by such 
baiter exceeding the proportion of one-fourth part of the gold coin 
held by such banker as aforesaid. 


^yhatxshall 
be taken in 
the account 
of coin held 
by any 
banker. 


Silver coin 
not to 
exceed the 
proportion 
of one 
quarter of 
gold. 


21. All and every the book and books of any banker who shall 
issue bank notes under the provisions of this Act, in which shall be 
Kept, contained, or entered any account, minute, or memomndum of 
or relating to the bank notes issued or to be issued by such bank, of 
or relating to the amount of such notes in circulation from time to 
time, or of or relating to the gold or silver coin held by such banker 
irom tune to time, or any account, minute, or memorandum the 
sight or inspection whereof may tend to secure the rendering of true 
accounts of the average amount of such notes in circulation and gold 
or silver coin held as directed by this Act, or to te.st the truth of 
uy such account, shall be open for tlie inspection and examination 
aj^l s^onable times of any officer of stamp duties authorised in 
wat behaU by writing signed by the Commissioners of Stamps and 
laxes, or any two of them ; and every such officer .shall be at liberty 
to wke MpiM of or extracts from any such book or account a.s afore- 
saia, and to inspect and ascertain the amount of any gold or silver 
Win held by such banker; and if any banker or other person 
Keeping any such book, or having the custody or posses.sion thereof 
or po^r to produce the same, shall, upon demand made by any 
such officer showing (if required) his authority in that behalf, refuse 
w produ^ any such book to such officer for his inspection and 
examination, or to permit him to inspect and examine the same, or 


Comtnij- 
fiwners of 
Stamps an<I 
Taxes em- 
powered to 
cause the 
books of 
bankers, 
containing 
accounts of 
tbelr bank 
notes In 
circulation, 
and of gold 
coin, to bo 
Inspected. 


Penalty for 
refusing to 
allow such 
lospectlon. 


APPEXDIX OF STATUTES (iRELAXd). 



All hankers 
to ri-turn 
thrir names 
once a year 
It) the Stamp 
Office. 


Penalty on 
banks 
Issuing in 
excess. 


Notes for 
20.<. ami 
above, and 
less than 6 /., 
to be drawn 
in certain 
form.(fl) 


to take copies thereof or extracts therefrom, or of or from any such 
account, minute, or memoraiuhini as aforesaid, kept, contained, or 
entered tlierein, or if any hankei or other person having the custody 
or possession of any coin belonging to such banker shall refuse to 
])crinit or prevent the the inspection of such gold and silver coin as 
aforesaid, every such banker or other person so offending shall for 
^ e e t t le sum of 100/. : Provided always that 

the said Conimi.ssioners shall not exercise the powers aforesaid without 
the con.sent of the Treasurv. 

22. Every banker in Ireland, other than the Bank of Ireland, 
who is now carrying on or shall hereafter carry on business as such, 
shall, on the Ist day of January in each year, or within fifteen days 
thereafter, make a return to the Commissioners of Stamps and Taxes, 
at their office in Dublin, of his name, residence, and occupation, or, 
in the case of a company or partner.^liip, of the name, residence, and 
occupation of every person composing or being a member of such 
company or i>artnership, and also the name of the firm under which 
sucli banker, company, or partnenship carrying on the business of 
banking, and of every place where such business is carried on ; and 
it any such banker shall omit or refuse to make such return within 
fifteen days after the said 1st day of January, or shall wilfully make 
other than a li ne return of the persons as herein required, every 
banker sooliending shall forfeit or pay the sum of 50/. ; and the said 
Commissioners of Stamps and Taxes shall on or before the 1st day of 
March in every year ])ul)lish in the Dublin Gazette a copy of the 
return so made by every banker. 

23. If the monthly average circulation of bank notes of any 
banker, taken in the manner herein directed, shall at any time 
exceed the amount which such banker is authorised to issue and to 
have in circulation under the provisions of this Act, such banker 
shall in every such case forfeit a sum equal to the amount by which 
the average monthly circulation, taken as aforesaid, sh^ have 
exceeded the amount which such banker was authorised to issue and 
to have in circulation as aforesaid. 

25. That all promissory or other notes, bills of exchange, or drafts, 
or undertakings in writing, being negotiable or transferable, for the 
payment of 20-)\, or any sum of money above that sum and less than 
5/., or on which 20s., or above that sum and less than 5/., shall 
remain undischarged, and which shall be issued within Ireland at 
any time after the 1st day of January, 1846, shall specify the names 
and places of abode of the persons respectively to whom or to whose 
order the same shall be made payable, and shall hear date before or 
at the time of drawing or issuing thereof, and not on any days 
subsequent thereto, and shall be made payable within the space of 
twenty-one days next after the date thereof, and shall not be trans- 
ferable or negotiable after the time herel3y limited for payment 
thereof, and that every indorsement to be made thereon shall be 
made before the expiration of that time, and to bear date at or not 
before the time of making thereof, and shall specify the name and 
place of abode of the person or persons to whom or to whose order 
the money contained in every such note, bill, draft, or undertaking 

(a) See note (d),post, p. 763. 
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£ .I'liniJ y Sy".? ui!dSjp‘ “'iSni ,S,' £“2d“ 

drawn m words to the ijurport or efiect as set out in the schedules to 
this Act annexed marked (V,)(b) and (E.),(c) and that all promtoi v 
or other notes, bills of exchanM, or drafts, or undertakiDc^s^in writing 
being negotiable or transferable, for the payment of 20s or any sum 
of money above that sum and less than 4, or in which m' o^above 

Rhflll remain undischarged, and which 

shall be issued in Ireland at any time alter the said 1st day of 

January, 1846, m any other manner than as aforesaid, and also every 

Z fy such note bill, draft, or otlier undertaking Jo 

^ n ^ aforesaid, shall and^the 

same aie hereby declared to be absolutely void, any law, statute 

Prodded ‘^thanot^ contrary tiiereof in anywise notwithstanding 1 
rrovidea that nothing in this clause contained shall be construed to 

extend to any such bank notes as sliull be lawfully issued by any 
baS*Ltes.(d) ^"‘korised by this Act to continue the issue of 

^ j Of ™y person or persons sliall, 

from and alter the said 1st day of January, 1H46, make, sign, issue, 

bpnrlTtr “y promissory note payable on demand to the 

bearer thereof lor any sum ot moneyless than the sum of s;.,except the 

of such bankers asare hcrebyauthorised to continue to issue 
bank notes as aforesaid, then and in either of such cases every such 
body politic or corporate or person or peisons so makin« signine 
issuing or re-issuing any such promissory note as aforesaid, except S 

aforeraid, shall lor every such note so made, signed, ksued, or re-issued 
loneit the sum of 20/. 

coijtorate or person or persons Pe.iaitvfor 
shall, from and after the passing of this Act, publish, utter, or 

* ’ ’ orjier than 

(If) Schedule (D). 

'T ^ [month] [fjcfir] 

nJ.r ?t,^‘°“ p'^y *“ ot :piaic],o, his 

order^ the Rum of for value received by 

Witness, £. F. CD 

And the indorxenu-nt , toties qnotics. 

13 .V [month] [year] 

Pay the contents to O. H. of Iplcice^. or bin order 

Witness, j; A. ^ ^ yy 

(r) ^Schedule (K). 

[Place] [^oy] [nwnth] [year] 

Twenty .one days after date pay to A. B. of [jAacc], ur his order the sum 
value received, as advised hy 

To E. F, of [place], n n 

Witness, t?. it "■ 

ylw<f the indorsemcfit, toties quoties. 

T> ,, [month] [year] 

Fay the contents to «/. K. of [ 2 ^laee], or his order. 

Witness, L. M. ^ jj 

fom repealed so long as 27 it 28 Viet. c. 20, remains in 


Penalty 
for pemnis 
other tbaa 
bankers 
heroby 
authorised 
issuing notes 
liayable on 
fiemand for 
less than 
five pounds. 
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bankers 
hereby 
anthorisccl 
uttorinj? er 
negotiating 
notes, bills 
of exchange 
iic.. trans- 
ferable, for 
payment of 
20.t. or loss 
than 


Not to 
prohibit 
cheques on 
banker. 


Moflo of 

enforcing 

penalties. 


Companies 
to sue and 
be sued m 
the names 
of their 
officers. 


negotiate in Ireland any prorniwory or other note (not being the 
bank note of a banker hereby authorised to continue to issue bank 
notes), or any bill of exchange, draft, or undertaking in writing, 
being negotiable or transferable, for the payment of 20^., or above 
, tliat sum and less than 5/., or on wliich 20s., or above that sum and 
less than 5/., shall remain undischarged, made, drawm, or indorsed in 
any other manner than as is hereinbefore directed, every such body 
politic or corporate or person or persons so publishing, uttering, or 
negotiating any such promissory or other note (not being such bank 
note as aforesaid, bill of exchange, draft, or undertaking in writing 
as aforesaid), shall forfeit and pay the sum of 20^. 

28. Provided always, that nothing herein contained shall extend 
to prohibit any draft or order drawn by any person on his banker, 
or on any person acting as such banker, for the payment of money held 
by sucli banker or person to the use of the person by whom such 
draft or order shall be drawn. 

29. All pecuniar}' penalties under this Act may be sued or pro- 
^cuted for and recovered for the use of Her Majesty, in the name of 
Her Majesty’s Attorney- General or Solicitor-General in Ireland, or of 
tlie Solicitor of Stamps in Ireland, or of any person authorised to 
sue or prosecute for the same, by writing under the hands of the 
Commissioners of Stamps and Taxes, or in the name of any ofi&cer of 
^amp duties, by action or information in the Court of Exchequer in 
Dublin, or by civil bill in the Court of the recorder, chairman, or 
assistant banister within whose local jurisdiction any offence shall 
ha^ e been committed, in respect of any such penalty, or, in respect 
of any penalty not exceeding 20/., by information or complaint 
before one or more justice or justices of the peace in Ireland, in such 
and the same manner as any other penalties imposed by any of the 
laws now in force relating to the duties under the mant^ement of 
the Commissioners of Stamps ; and it shall be lawful in all cases for 
the Commissioners of Stamps and Taxes, either before or after any 
proceedings commenced for recovery of any such penalty, to mitigate 
or coinpound any such penalty as the said Commissioners shall think 
tit, and to stay any such proceedings after the same shall have been 
commenced, and xvhether judgment may have been obtained for such 
penalty or not, on payment of part only of any such penalty, with 
or without costs, or on payment only of the costs incurred in such 
proceedings, or of any part thereof, or on such other terms as such 
Comniissioners shall judge reasonable : Provided always, that all 
pecuniary penalties imposed by or incurred under this Act, by whom 
or in whose name soever the same shall be sued or prosecuted for 
or recovered, shall go and be applied to the use of Her Majesty, and 
shall be deemed to be and shall be accounted for as part of Her 
Jlajesty s revenue arising from stamp duties, anything in any Act 
contained, or any law or usage, to the contrary in anywise not- 
withstanding. 

30. Every company or copartnership of more than six persons 
established before the passing of this Act, for the purpose of carrying 
on the trade or business of bankers within the distance of 50 miles 
from Dublin, shall have the same powers and privileges of suing 

(<i) This section is repealed by implication. See note (i), ante, p. 763. 
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being sued, and of presenting petitions to found sequestrations 

or defendant on behalf of sucli company or copartnership ^ are 
provided with respect to companies carrying on the said^trade or 

bm the distancTof 50 miles 

from Dublin, under the provisions of an Act passed in the sixth vear 

of the reign of King George the Fourth, intitided “ An Act for^the 

copartnerships of certain hankers in Ireland^ •» 
and all judgments decrees, and orders made and obtained in any 

bv ®*^her proceeding brought, instituted, or carried on 

nLf any such company or copartnership carrying on busi- 

ness within the distance of 50 miles from Dublin, in the name of 

officer, shall have the same effect and operation, and 
hv thp l! like manner m all respects, as is provided in and 

n ^ ' 7 *^h respect to the judgments, decrees, 

and oiders therein mentioned ; provided that every such companv 
or copartnership as last aforesaid shaU make out and deliver from 
time to time to the Commissioners of Stamps and Taxes the several 
accounts or retuins required by the last.inentioned Act ; and all the 
provisions of the Iast-mentione<l Act as to such accounts or returns 
Shall be taken to apply to the accounts or returns so made out and 
delivered by the said last-mentioned companies, as if thev had been 
originally included in the provisions of tlie last-mentioned Act. 


C Geo, 4, 
C* 42. 


32. The term “banker” shall, wlien the Bank of Ireland he not luu-rpreu. 
specially excepted, extend and apply to the Bank of Ircdand, and to tionofAct. 
aU other corporations, societies, pm tnerships, and persons, and every 
individual person carrying on the husine.ss of hanking, whether by 
the is.sue of hank note.s or otherwise ; and the word “ coin ” shall be 
construed to mean the coin of this realm ; and that the word “ person" 
used m this Act .shall include corporations ; and the singular number 
used in thi.s Act shall include the plural number, and the plural 
number the singular, except wliere tliere i.s anything in the context 
rtpu^ant to such construction ; and the masculine gender in this 
Act shall include the feminine, excej)t wliere tliere is anytliin" in 
the context repugnant to such construction. * ° 


STAMP DUTIES IN FORCE FOR A LIMITED PERIOD 

MADE PERPETUAL. 

(16 & 17 VicT. Cap. 5&, s. 20.) 

An Act , . .. to make ^perpetual certain Stamp Ditties in Ireland.(b) 

[4tli August, 1853.] 

, -And whereas by an Act pas.'Jcd in the session of Parliament 
held in the 6th and 6th years of Her Majesty’s reign, chajiter 82, 
certain rates and duties, denominated stamp duties, wcic granted 
and made payable in Ireland for a limited term. 

(5) The Inland Revenue Repeal Act, 1870 (33 Sc 34 Viet. c. 99), s. 2, 
cxcepta aection 20 from its operation, so far a.s it continues or perpetuates 
any enactment, which ia thereby repealed. 
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All the several sums of money and duties, and composition for 
duties tjranted and made payable in Ireland by the said 
5th and Cth years of Her Alajesty, chapter 82, and not repealed by 
any subsequent Act, and also all duties now payable in lieu J 
instead of anv of the said duties which may have been so repealed, 
shall he and the same are hereby continued and made perpetual, and 
shall be char^'cd, raisetl, levied, collected and paid unto and for the 
use of Her Majesty. Tlie said Act of the 5th and 6tb years of Her 
Majesty, and all and every other Act or Acts now in force in relahon 
to the ‘dutie.s and composition for duties winch are con inued by to 
Act, shall severallv be continued and remain in full foice all 
VL'specls in relation to the said duties and composition for duto* 
heivl.v continued and granted, and all and every the powers and 

authoVities. rules, regulati..ns,diivcti.ms, penalties, forfeitures, 

matter.s and things contained in the said Acts or any of them, in 
force as afoirsai.l, shall severally ami respectively be duly observed,^ 
i.ractised, aj.plied and ]>nt in execution in relation to the said diitie^ 
and coiiipo-silions for duties hereby continued and granted, for the 
charging, raising, levying, paying, accounting for, and J 

said duties and com)«i>itiou for duties, and all arrears theieon and . 
inr preventing, detecting and ]iunidiing of all iraiids, forgeries, and 
other offences relating thereto, as fully and effectually to all intents 
and purposes as if the same powers, authorities, rules, regulations, 
direitions, penalties, lorfeituies, clau.ses, matters and things were 
uarticularlv repeated and re-enacted in the body of this Act. with 
reference to the said dutie> am' eoiuposition for duties hereby granted. 


COMPOSITIONS FOR STAilP DUTY ON BANK POST 

BILLS OF bi AND UPWARDS. 


(27 & 28 Yict. Cap. 86.) 

An Art to vmiiif . . . Coin}mitions for Stamp Duty 

Post P>ills tf bl ami upirariU in Ireland. [29tli July, 1864.j 

1. It shall be lawful for tlie Commissiouer-S of Her Majesty’s 
Treiisurv ami thev are hereby anthoria'd and empowered to compound 
and agree with any lianker in Ireland for a composition m lieu ot 
the stamp duties payable on the bank post bills to be made or dr w 
by such banker at any time, for any sum of money amounting to bl 
or upwards, and such composition .shall he made on the like terms 
and conditions and with such security as the .said Commissioners are 
by the said Act empowered to require in tlie case ot compounainglor 
the stamp duties on bills of exchange ; and upon such composition 
being entered into bv such banker it shall be lawful lor him to mak^ 
draus and issue all such bank post bills, for which ^ 

have been made, on unstamped paper, anything in any Act contamed 

to the contrary notwithstanding. _ 


CO.Ml'ja.'SINi; 


'■ Practice of the Supreme Court, 

B> Ml'ir MACKKNzn:, Li-siiix<;ton-, an<l Fox. 
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acceptance, 

may be general or qualified, lijo 

what IS a general. JO:^. 

what is a qualified, lo8 

conditional, 

partial. IU3. 

local, 103. 

qnalified as to time. 10:1 

lOS. 

effect of taking quiilified. 103. 
when presentment mu.-^t l.e proved li)3 
payable at a hankers. l.r> ' ' ^ 

failure of banker, lor; 

banker refusing to pay, liable to aetion, lOfi. 
mateiial alteration in aceejitance, Iii5. 

Wb ^ «n a forged endorsement, 107 

cancelling bill by mistake. 111. 

revocation of banker's authority by death of customer 111 
banker pa)^ng «itb„ut notice .,f diatl, 1 1 1 
who can accept a bill, 3uu. 

must sign as acceptor before liability accrues .3ul 
signing 111 assumed name. 3(il ' ‘ 

by agent, 303. 


by company, 413. 
undcr7i:s Viet. c. 113. 3SS. 


manager of eoiiijiany, 400. 
aeccptiinee per provurution. 303. 40.0 
by corporation, .S3, 
by infant, 37. 
by directors, 4.’)4. 
by banker, 3oi, 33.1 
by partner, 31, 2;)4. 
by married woman, 20. 
forged or unauthorised, 303, 
banker’s commission for obtaining 304 
order to banker to obtain. 117. 

order to banker to accejit drafts against bills of lading, 117. 

ACCEPTOK, 

See Acceptance and Hill op Exchange, 
death of acceptor, 298 
signature of, 301. 
presentment to, 103. 
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ACCOMMODATION BILL, 
banker discounting, 298. 

notice of dishonour not retjuired as against drawer of, 547. 
proof upon, 548. 

ACCOUNT, 

customer opening account with banker, 1. 
close account, right of banker to, 12. 
opening by partners, 31, 254. 

authority of one partner to open, and to transfer, 31, 254. 
trustees, 30, 278, 284. 

See Trustees. 
lunatics, 36. 
infants, 37. 
executors, 26, 284. 

See Executors. 
agent, 27. 

See Agent. 
companies, 34. 
married women, 29. 
corporation, 33. 
keeping customer’s, 194. 

See Tass Book. 

accounts at several branches, 198, 428. 

Sec Branch Banks. 
customer overdrawing, 1. 

testamentary words passing money at bankers on deposit and 
current, 3. 

right to charge interest on, 5, 198. 
transfer from current to deposit, 200. 
transfer from current to loan, 12. 

transfer from account of one customer to that of another, 200. 
debiting with costs of action, 197. 

banker paying himself out of moneys belonging to third party, 2 
disclosing state of, 7, 44. 

banker compelled to give evidence as to customer’s, under Companies 
Act, 1862, 8. 

inspection and production of bank book, 288. 

See Bankers’ Books Evidence Acts. 
trust accounts, 30, 276 — 284, 

See Trustees. 

ACCOUNTABLE OR DEPOSIT RECEIPTS. 

what is an accountable receipt, 122. 

what stamp required, 122. 

liability of banker on change of firm, 126. 

transfer of deposit note, 127. 

double liability on, 126. ^ 

may be subject of a donatio vtortis causd^ 127. 

Statute of Limitations applies to, 125 
forging, 128. 

obtaining by false pretence, 129. 

ADMINISTRATOR, 26, 284. 

See Executor. 

ADVANCES, 

deposit of securities against, 147. 

See Deposit op Securities. 
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advances — -eonti nned. 
guarantee to secure, 202. 

See Guarantees. 

making advances to companies 275. 

hnZ f ? ascertain their borrowing powers 27*5 
how far directors can bind company, 276, 457 ’ 

how far directors liable, 276. 

how far company can ratify, 276 

amounts to a borrowing, 457 

equitable mortgage to secure 16S &» • 

surrogation, 170. 

AGENT. 

wh^n l>bre“po;."oin;,T‘ 

“ ?<=>• proc.," 301, 303, 465. 
liability of agent indorsing bill, 301, 303 46 > 

banker acting as agent, 6, 10, 135. 

liability of banker tor loss occasioned by liis, 130. 
deposit of title deeds by, 171. ‘ 

dispositions by mei-caurile agents, 178 

meaningof term, 178. 

liability of company for fraud of its, 467. 

signature of, not sufficient under Lord Tenterden’s Act 460 

ai my or nayy agent, not bankers under bankruptcy Act, 512 ' 
agent taking shares, 503. j 

his liability when he has no authority, 504. 
when liable as a contributory, 503. 
criminal aeU of, 231. 

Si'e Criminal Acts of Servants 
L ondon agent, 132. 


ALTERATION. 

when it avoids bill, 15, 105. 
altering date is material, 10.5. 
or the sum payable, 105. 
or time of payment, 105. 
or the place of payment, 105. 
immaterial alteration, 105. 
fraudulent, a-ho must suffer, 18. 
altering number on bank note, 105. 


appropriation of payments, 238. 

general rule as to, 238. 

distinct account, 241. 

change of firm, 243. 

trust moneys, 120, 247, 281. 

legal and illegal items, 245. 

specific appropriation of payments, 24.5. 

where banker becomes bankrupt, 245. 

in cases of gnarantec, 221. 

ARTICLES OF ASSOCIATION. 

See Company. 

under Companies Act, 1862, 403. 
what it must contain, 403, 
and how stamped, 403. 
how altered, 405. 
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ARTICLES OF ASSOCIATION— 

alteration must be within limits defined by memorandum, 405. 
how far person dealing with company is bound with notice of, 405. 
company cannot contract itself out of power to alter, 405. 

« 

ASSIGNEE OF BANKRUPT. 

See Bankruptcy and Trustee in Bankruptcy. 

assignment, 

of debt, 113. 

equitable and legal, 113. 

under the Judicature Act, 1873, 113. 

a cheque is not an assignment, 10, 113. 

except in Scotland, 10. 

distinction between an order to pay, and an, 114. 
of policies, 148. 

statutory notice must be sent to company, 148. 
priority of claims under, 148. 

effect of condition that policy shall not be assignable, 149. 

ATTACHMENT OF FUNDS IN BANKER’S HANDS, 

under the Rules of the Supreme Court, 1883, 483. 

garnishee order does not affect prior equitable right,. 484. 

banker served with order must not honour customer’s cheque, 486, 

debt attached must not be joint, 485. 

solicitor’s lien does not prevail against order, 484. 

queere whether banker’s would, 484. 
procedure, 485. 
effect of order «?>», 485. 
garnishee order not a final judgment, 485. 
foreign attachment in Mayor’s Court, 486. 
does not apply to a corporation, 486. 
nor to consols, 489. 

attachment of funds of foreign governments, 486. 
writ of extent, 486. 

AUDITORS, 

are within section 10 of the Winding Up Act, 1890, 461. 


BAILEE, 

See Deposit op Securities for Safe Custody, 
whether a banker is a gratuitous bailee of property left with him 
for safe custody, 189. 

bankers making them-selves bailees for reward, 189, 190. 
degree of care to be used, 190. 
banker giving up property on forged order, 191. 
when Statute of Limitations begins to run again-st, 193. 
property deposited with banker as, does not pass to trustee in 
bankruptcy, 135, 146 
criminal liability of, 285. 

BALANCE, 

sheets, publishing false, 478. 
attaclfing, 483. 

See Attaching Funds in Banker’s Hands. 
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banker, 

relation between banker and customer, 1 . 
customer opening account with 1 
Customer overdrawing, 1, 2* ^ 

wW ^ becomes money of banker, 2 

what words pass money at bankers, 2. 

money paid in to bankers is a common law debt 2 4 5 
Statute of Limitations runs against it. 4 ’ ’ ’ 

banker not liable to a third person who is payee 5 9 

® customer if he dishonour cheque. 5 , 46 

':SLS^oLr„‘e ‘0 

right to charge interest, 4, 198. 

^en agreement to pay interest implied, 5, 198 
effect of death of customer, 5, 198. 

and of banker, 199. 
annual rests, 198. 

banker may constitute himself trustee or a^ent 6 
banker inust not disclose customer’s account, 7.’ 
action will he against him for doing so, 7. 
bankers generally bound to obey customer’s order, 8, 9. 
liability for obeying illegal orders of customers 121 
paying forged cheque, 23. 

Sec Cheques. 
paying forged bill, 107. 
right of banker to clo.sc account, 12. 
restraining bank from honouring customer’.s draft 46 

acting as stakeholder for, 116 . ' 

when he becomes holder for value of cheque paid in 295 
cancelling cheques, effect of, 75. r > . 

cancellation of bills by, 111. 
stopping payment, 517, 

See Bankruptcy. 

absenting from business and keeping house, 617. 
bankruptcy of, 612. 

See Bankruptcy. 
is a trader, 512. 
i&suing notes, 332, 

See Banks ok Issue. 
banker’s license, 338. 
criminal liability of, 289. 

See Criminal Liability op Bankers. 
liability for acts of partner, 264. 

See Partnership. 
dealing with trustee, 30—276, 284. 

See Trustee. 
bin made payable at, 102, 

See Acceptance. 
eqnitable mortgages to, 147. 

See Deposit. 
lien of, 248, 2.60, 

See Lien. 
libel on, 285. 

See Libel. 

not an officer of a company within section 165 of Companies Act, 
1862, and section 10 of Winding Up Act, 1890, 461. 
nor within section 43 of Companies Act, 1862, 415 
ngbt to commission, 1 98, 304. 

G. 


3d2 
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B ANKEll — conti 7ivc(J. 

blending accounts, 12, 198, 
deposit with, for safe custody, 189. 

See Deposit. 

bound to know customer’s handwriting, 18. 

Sec Cheques. 

queri'c whether this doctrine applicable in the case of a forged order 
to deliver up goods, 192. 
obligation of, to give evidence, 8. 

Bankers’ Books Evidence Act, 287. 

See Title. 

banker served with garnishee order, 484. 

See Attachment. 

must not honour customer’s cheques, 484. 
discounting bills, 294. 
testamentary words, passing money at, 3. 

authoritj’ to honour cheques, when revoked by customer’s death, 49. 
authority to honour cheques revoked by customer’s bankruptcy, 49. 
authority to jiay acceptrnces revoked by death, 111. 
cheque on banker not an assignment, 10, 113. 

except in Scotland, 10. 
bills payable at banker's, 103. 

See Bill of Exchange and Acceptance. 
duties of banker as to crossed cheques. 70. 
protection of banker when cheque crossed, 71. 
protection of collecting banker, 71. 
relation of public bodies, companies, &c., with, 275 — 284. 
trustees ami commissioners of public bodies, 275 — 284. 
companies, 27.5 — 284. 

liability of directors, 274. 

Sec Directors. 
tra8<’ecs,l30, 278, 284. 

executors and administrators, 20, 278, 284. 
liability of trustee or executor paying trust moneys into bank, 
278. 

payment by banker to trustees, 282, 284. 

co-trustecs must join in receipt, 282, 284. 
payment to executors, 284. 

co-executor need not join in receipt, 284. 
how far banker liable for trustee’s misapplication of trust 
moneys, 2. 

relation of banker amd correspondent, 130, 
banker liable for loss occasioned by, 130. 
money paid into county bank and specifically appropriated, 132. 
Avhen it remains the customer’s on stoppage of bank, 132. 
no privity between banker and customer of corresp: ndent, 133. 

BANKER’S BOOKS, 

making false entries in Bank of England book, 317. 
nsp^ction of Bank of England books, 317. 

BANKERS’ BOOKS EVIDENCE ACT, 287. 

copies of entries made receivable in evidence, 287. 
conditions to be performed, 287. 
banker not bound to produce books, 287. 

judge may order party to be at liberty to inspect and take copies, 
28/. 

how application made, 288, 
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BANKERS’ BOOKS EVIDENCE AQT^eonUnued 

meamng of « bank” and “ banker” and » brnke^^^tooks ” 288 

of P~t'paX-s .0 

proceedings in England, inspection of books in Scotland, 288 

BANKING HOURS, 

courts take notice of, in London 52 
proof of, 62. ’ ' 

in Bank of England, 52. 

bank holiday, 62. 

Sec Appendix. 

BANKER’S LIEN, 248. 

See Lien. 


BANK NOTES, 345. 

See Banks of Issue. 
definition of, 345. 
who may issue, 332. 

See Banks of Issue. 
re-issne of, 341. 
stamp not required, .341. 
when money or cash, 346. 
country notes given for goods sold, 347. 
liability of transferor, 347. 
loss falls on vendor, .347. 
no liability on consideration, 347. 
tender or payment in, 39, 347. 
liability of transferor, 347. 
pre-existing debt, 348. 
country bank notes paid into bank, 348. 
forged notes, 349. 
agreement against insolvency, 349. 
time for presentment, 351. 

stoppage of bank, how far it dispenses with necessity of, 
3.51. 

when pre.sentment excused, 351. 
notice of dishonour, 352. 

when to be given, 352. 
exchanging notes, 354. 
giving change for, 349. 
bankruptcy of country bank, .354. 
proof, 354. 

buying up note of firm after its bankruptcy, .355. 

See Bankruptcy. 
alteration of notes, 355. 

what is a material alteration, 105, 365. 
altering number of bank note, 357. 
stolen notes, 357. 
lost notes, 359. 
notes lost in post, 359. 
rights of finder, 359. 
half-notes, 358, 359. 

Statute of Limitations, 3C0. 
foTgei^ of, 361. 
engraving plates for, 362. 
larceny of, 362. 

obtaining goods by forged. 363. 
stamp duty on, 340. 


774 


INDEX. 


BANK mTES— continued. 

what bank note ” includes, 340. 
stamped, 341. 

security on issue of unstamped, 341. 
issue of bank notes under 52., 343. 

composition with Bank of England on relinquishing issue, 342. 
issue by Irish and Scotch bank.s, 330. 

BANK OF ENGLAND, 
banking hours, 52. 
con.stituted a corporation, 30G. 
directors of, 306. 
deposits and discounts, 306. 
is a bank of issue, 332. 
branch banks, 307. 

when each branch treated as a distinct establishment, 307. 
proof in bankruptcy by, 307. 
is an agent of the government, 308. 
stock in public funds, 308. 
stock certificates, 309. 

India stock, 309. 

contract for the sale of stock, 309. 
transfer of stock, 310. 

bank liable for unreasonable delay, or if they refuse, 311. 
bank may require evidence of title, 311. 
by executor, 312. 
by joint proprietors. 313. 
powers of attorney, 314. 
under forged power of attorney, 315. 
stamp duties on powers of attorney, 315. 
into fictitious name, 316. 
forging transfer, 316. 
personating stockholder, 317. 
mortgage of, 317. 

bank books, making false entries in, 317. 
inspection of books, 317. 
trusts. 318. 

bank does not take notice of, 318. 
distringas upon, 320. 
now abolished, 320. 
proceedings in lieu thereof, 320. 
charging order, 320 — 322. 
stop order, 323. 
dividends, 323. 

action to recover, 323. 
transmission of warrants by post, 324. 
making out false warrants, 324. 
unclaimed, 325. 

investment of trust funds in, 326. 

bonuses, 327. 

bequests of stock, 328. 

stamps on transfer, 329. 

stamps on bills, 329. 

crimiual liability of ofiicers in, 331. 

BANK OF IRELAND AND BANK OF SCOTLAND, 330. 

BANK POST BILLS, 144, 365. 
definition of, 144, 365. 
when issued by Bank of England, 365. 
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BANK POST ^TLiLi^^eoTUinued. 
issue by bank in Ireland, 366. 
issue by bank in Scotland, 366. 

Actfses!^’ " protection clause of the Bankruptcy 

remittance of, 144. 

whether considered bills of exchange, 365. 
no days of grace allowed upon, 365. 

BANK STOCK, 326. 

investments in, by trustees, 326, 
under the Trustee Act, 1893, 327 
liability of tmstee, 327. 
beqncsts of, 328. 
bonuses, 327. 

BANKS OF ISSUE, 332. 

deBnition of bank note, 345. 

Bank of England, 332. 
other banka of, 333. 

statutes relating to, 333. 
summary of, 335. 
weekly returns, 337, 
monthly averages, 337. 
return of names to stamp office, 337. 
uniting of banks of issue, 337. 
by copartnership under 7 Geo. 4, c. 46, 338. 
by Irish and Scotch banks, 338. 
bankers’ licenses, 338. 
joint-stock licenses, 340. 
stamp duties on bank notes, 340. 
stamped bank notes, 341. 
re-issue of notes, 341. 
stamp not required, 341. 
securit)^ on issue of un.stampcd notes, 341. 
composition in lieu of stamp duties, 341. 
composition of Bank of England on relinquishing issue, 342, 
effect of bank changing name and place of business, 343. 
issue of notes under 57,, 343. 
ferei^ banks of issue, 343. 
colonial banks of, 344. 
issue by limited company, 344. 
liability on, 344. 

bankruptcy, 

who may be made bankrupt, 512. 
general rule, 612. 
bankers are traders, 512. 
and those who act as such, 512. 
army and navy agents are not, 512. 
married women, 613. 
judgment against, 513. 
infants, 514. 
lunatics, 614. 
foreigners, 616. 
undischarged bankrupt, 616. 
companies cannot, 516. 
act of bankruptcy, 516. 

assignment of property for benefit of creditors, 516. 
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BANKKVFTCY— continued. 

act of bankruptcy — continued. 

fraudulent conveyance, 182. 

“beginning to keep house,” 517. 

bankers closing clooi*8, 517. 
levying execution, 517. 
what is a {Iwelling-house, 517. 
stopping payment not necessarily an, 517. 
declaration admitting inability to pay debts, 618. 
debtor’s petition, 519. 
creditor’s petition, 519. 

when act of bankruptcy must have been committed, 519. 

debt must be liquidated sum, 519. 

amount of, to support petition, 519. 

domicile of debtor, 519. 

receiving order, 519. 

effect of, 519. 

commencement of bankruptcy, 520. 
relation back, 520. 
adjudication, 520, 521. 

creditors bound by bankruptcy proceedings, 520. 
may realise security, 520. 
appointment of trustees, 521. 
committee of inspection, 522. 
property divisible among creditors, 523. 
exemptions, 523. 
definition of “ property,” 523. 
trust property, 523. 
tools, &:c., 524. 
earnings of bankrupt, 524. 
property of wife, 524. 
pay or pension, 524. 
property obtained by fraud, 524. 
disclaimer of onerous property, &c., 524. 
what actions pass to trustee, 525. 
goods in reputed ownership, 526. 

(joodsy 525. 

fixtures not, till severed, 525. 
bills and note.s are, 525. 
chose in action, 525. 

shares, debentures, and policies, 625, 626. 

2 )ossessioti, order, and disposition, 526. 

must be in actual or construc^ve possession, 526. 
property assigned by bill of sale, 587. 

jSVr Bill of Sale. 
goods in custody of law, 526. 
reputed oicncr, 526. 

presumption from possession, 526. 
custom to leave goods, 526. 
as in case of letting furniture, 626. 
consent of owner, 624. 
meaning of “ true owner,” 624. 
consent may be implied, 624. 

protection of certain transactions with bankrupt, 626, 627. 

payment made hond Jide and for value, and without notice of 
act of bankruptcy, 527. 

notice may be expre.^s or implied, 528. 
what constitutes notice, 528. 
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BANKRUPTCY — continued. 

protection of certain transactions, l...-co,Uin.ced. 

transaction,” 637 

what la a “ dealing,” 527 

dutias of sheriff as to goods token in execution 599 

avoidance of voluntary settlements, 530. ’ 

iraadulent preference, 182, 530. 

snmtnary of the law relating to, 530. 

there must be an intention to give a nreferencp 539 
no application to trost propei^tv 638 * ' 

most be voluntary, 533. 

what pressure will prevent it being 80 .531 532 

payments m ordinary course of trade good’ 532 
payment to avoid distress good 632 ’ ^ 
payment in view of legal proceedings good 532 

Z: s 

duties of bankrupt, 534. 

power of trustee to deal with property, 535 

powem exercisable with leave of committee of inspection, 

to cany on business, 535. 
bring actions, 535. 
employ solicitor, 536, 

accept as corwideration for sale of property money 
payable at future time, 636. ^ ^ ^ 

mortgage property, 637. 
refer to arbitration, 537, 
compromise, 537. 

divide special property am mgst creditors, 537, 

may appoint bankrupt to su'perintend management, 


make allowance to bankrupt, 538. 

t^.stec, if solicitor, may be paid for services, 538 
official receiver, 538. 
duties of, 540. 

proof and payment of debts, 543. 

general rule as to nature of debts, 543 

dehnition of “liability,” 543. 

preferential debts, 543. 

proof in case of felony, 544. 

distribution of dividends, 644. 

provision of creditors living at a di.stonce, 645. 

creditor who has not proved before declaration of dividend 
545. ’ 

final dividend. 545. 

proof by and against surety, 646. 

by holder of bill, 646. 

bill left with banker for special purpose, 136 et sea 
accommodation bill, 648. 
doctrine in Ex parte Wariiuj, 143. 
by secured creditor, 548. 
by and against partner, 548. 

joint creditor may prove for purpose of voting, 649 
joint and separate dividends, 549. 
double proof, 550. 
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BANKRUPTCY— 

by Bank of England, 307. 

set-off and mutual dealing, 296, 550. 

section relating to, 550. 

transactions must have been mutual, 551. 

must be in same right, 551. 

effect of special agreement to exclude clause, 551. 

sum payable in fnturo, 296, 551. 

as to the nature of the cross-claim, 551. 

bill or note indorsed atter bankruptcy, 551. 

object of section, 651. 

date at which mutual account is to stop, 552. 
right of person to buy up notes for the purpose of 
set-off, 355. 

mutual credit mnst have existed prior to notice of 
act of bankruptcy, 297. 

power to present petition against one partner, 549. 
transaction must result in pecuniary liability, 297. 
discharge of bankrupt, 551. 

effect of order of discharge, 553. 
as to debts due to the Crown, 552. 
as to debts incurred by fraud, 553. 
as to joint debtors, 553. 
status of undischarged bankrupt, 551. 

as to property devolving on bankrupt after close of bank- 
ruptcy, but before discharge, and vice versa, 653. 
of officer of savings’ bank, 270. 
of London correspondent, 145. 
of some members of firm, 125. 
of country banks, 354. 
annulment, 554. 
small bankruptcies, 554. 
disqualidcations of bankrupt, 655. 

sitting in House of Lords or Commons, 565. 
acting as justice of peace, 555. 
holding parochial offices, 555. 
when disqualifications cease, 555. 

BILLS OF EXCHANGE, 

See Bills op Exchaj^ge, 1882 (Appendix), 
acceptance of, 103. 

difference between a general and qualified acceptance, 103. 

See Acceptance. 
qualified acceptance, what is, 103. 
conditional, 103. 
partial, 103, 
local, 103. 

qualified as to time, 103. 
effect of taking a qualified acceptance, 103. 
holder may refuse to take, 103. 
when presentment necessary as against acceptor, 103. 
when excused, 61, 104. 
when delay is excused, 60. 
accepted payable at a banker’s, 103. 
failure of banker, 106. 
banker refusing to pay, 106. 
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BILLS OF EXCHANGE-^o«^^>^^drf 

accepted payable at a baaker’s— 

ZDaterial alteration in acceptance, 105 
banker not having sufficient funds, 107. 

action will not lie by holder against bank, 106, 
when It will do so, 109. 

revocation of banker’s authority by customer’s death, 111. 
banker paying without notice of death 111 

cancelling bill by mistake, 111 . 

banker paying on forged indorsement, 107 . 
when bill is said to be paid, 107 

banker receiving money to meet, cannot apply to other purpose.,, 


who may accept or become parties to bills, 300 
infants, 37. 
companies, 388, 423. 
manager, 300, 301, 465. 
directors, 454. 
banker, 335. 
partner, 31, 254. 
married woman, 29. 


corporation, 33. 

signature essential to liability, 301. 
death of acceptor, 111, 298. 
notice of dishonour, 60. 

And see Cheques. 

when delay in giving notice is excused, 51. 
when notice dispensed with, 51. 
notice to branch banks, 428. 
deposit of, at bankers for advances, 175, 
right of Und fide holder for value, 176. 
order on banker to obtain acceptance of, 117. 
when paid, 107. 

signature “ per proc.,” 303, 465. 
forged, 107, 303. 
discounting, with bankers, 294. 

See Discount. 
accommodation bill, 298. 

See Accommodation Bill. 


conditional indorsement of, 299. 
restrictive indorsement, 299. 
cancellation of, 111. 
cancelled by mistake, 111. 
analogous to cheques, 83. 
how they differ, 83. 

bills deposited for collection or special purpose, 135. 

See Deposit. 
entering as cash, 135, 141. 
short bills, 141. 

when in order and disposition, or in reputed o%vnersbip of bankers, 
136 et seq. 
entering short, 135. 
nndue, property in, 135. 
doctrine of Ex parte Waring^ 143. 
loss of bills not due, 143. 
lien on, 248. 

See Lien. 


re>discoanting, 297, 
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BILLS or EXCHANGE— 

rights of holder of bill, 85. 
loss of bill, 88. 
alteration in, 105. 

effect of. 105. 
overdue bill, 61. 

when right of action accrues on, 62. 
stamping of, 707. 

See Stamp Act (Appendix). 

BILLS OF LADING- 

what it is, 177. 

deposit of, 177. 

stoppage ifi tranaitu of, 177. 

effect of stoppage on contract, 177. 

how stoppage can be defeated, 177. 

pledgee of, may return it without losing his rights, 178. 

Factors Acts and their effect, 178. 
accepting drafts against, 117. 
forged, 117. 

BILLS OF SALE, 

statutes regulating, 556. 
objects of Acts, 556, 
definition and elements of, 556. 
an assurance, 556, 558, 559. 
how made, 557. 

what included in e.xpression, 557. 

“declarations of trust,” 557. 

“inventories with receipt,” 557. 

*• other assurances of personal chattels,” 558. 

“ licenses to take possession,” 559. 

“ as security for any debt,” 559. 
agreement to purchase on hire system, 560. 
agreements giving charges in equity, 560, 661. 
given for past consideration, 561. 
exceptions, 562. 

assignments for benefit of creditors, 662. 

marriage settlements, 562. 

transfers of ship or shares therein, 562. 

warrants or orders for delivery of goods or other documents 
used in ordinary course of business, 563. 
vendor’s lien, 569. 
debentures, 563. 

letters of hypothecation of imported goods. 564. 
grantor must be in possession, 664. 
and if bill of sale be by way of security, true owner, 564. 
personal chattels, what? 564. 
separate assignment, 564. 

registration, as to fixtures and growing crops, 665. 

what arc fixtures, 566. 

growing crops afterwards severed, 666. 

“ choses in action,” 566. 

“ stock or produce,” 567. 
after-acquired property, 567. 

attornments and instruments giving powers of distress, 568. 
seizure, 568. 
removal, 569. 
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BILLS OF SALK — coyitinned. 
the formalities, 569—575, 581. 
attestation as to absolute bills of sale, 670. 

85 to bills of sale by way of security, 670 
attesting witness, who may be, 570 
registration, 670, 571. 
the affidavit, 570, 571. 
description of residence and occupation, 572 

prioriferfire""" 575- 

transferor as..ignment of registered bill of sale 578 
iresn advances, 578. 

renewal of registration, 579. 

local registration, 579. 

inspection of register and taking copies, 579 

-rectiecation of register and exten.sion of time, 579. 

Statement of consideration, 55SO. 

deductions from amounts .stated to be advanced, 58C 

^ ‘o application of consideration, 580. 

further formalities m bills of sale by way of security, 581 
statutory torm, 581. ^ 

schedule, 582. 
avoidance, 583. 
as to absolute bill of sale, 583. 

bills of .sale by way of security, 584. 
apparent possession, 585. 
occupation must be de facto , 587. 
demand of possession of good.s, 587. 
possession by sheriff, 586. 
order and disposition. 587. 
duplicate bills of sale, 588. 
successive bills of sale, 588. 
past consideration, 588. 
rights not affected by bill of sale, 588. 
landlord’s right of distress, 588. 

purchase, trade good.s disposed of in, in ordinary course of 
^ busine.'is, 588. 

rights of trustee in bankruptcy, 589. 
creditors under 13 Eliz. c. 6, 690. 

BOND, 

deposit of, against advances, 175. 
branch banks, 428. 

provision under Companies Act, 1862, respecting, 428. 
iwsition of, 428. 

when con-sidered sej^arate and distinct c.stablisliment, 428. 
notice of dishonour to and honouring cheques by, 429. 
of Bank of England, 307. 

Sec Bank op England. 
managers of, 467. 468. 

right of lien where several acconuts arc kept at different branches, 
250. ^ 


CALLS, 442. 

See Shares and Shareholders; Windino-dp; 
Banking Companies ; Set-off. 


Limited 


782 


INDEX. 


CALLS — co)\timied. 

when to be made, 442. 

call cannot properly be made till shares allotted, 443. 

.<ihould fix time and place for payment, 443. 
debt due in respect of, is a specialty debt, 443. 
shares specifically bequeathed, who pays call, 443. 
power of directors to make, 453. 
making calls on contributories, 507. 

right of set-off, 507. 
enforcing calls, 508. 

CANCELLATION, 
of bills, 111. 
of bills by mistake, 111. 
of stamps, 20. 
of cheques, 62, 75. 

CARGOES, 

mortgage of, 186. 

CERTIFICATE OF SHARES, 

See Shares. 
deposit of, 150. 

how far issue of, acts as an estoppel, 442. 

CHARGING ORDER, 322, 444. 

CHARTERED BANK, 380,425. 

CHEQUES, 

definition, 13. 
form of, 13. 

constituent elements, 14. 

address or direction, 14, 15. 
date, 14, 15. 

may be ante-dated, 14, 15, 

may be post-dated, 14, 15, 

altering date is a material alteration, 15. 

as to the effect of, 105. 

must contain amount, 15. 

for what amount it may be drawn, 15. 

must not be expressed in foreign money, 15. 

sum in body differing from that in margin, 15, 17. 

fraudulent alteration of cheque, 18, 105. 

cheques must be stamped, 19. 

what cheques are exempt from stamp duty, 21. 

must state to whom payable, 22. 

post-dated cheques, 20. 

cheques payable to bearer, 20. 

non-existent or fictitious person, 20. 

cheques payable to order, 23. 

16 & 17 Viet. c. 59, s. 19, 24. 

Bills of Exchange Act, 1882, s, 60, 23. 
banker paying cheque with forged endorsement, 24. 
when customer’s signature is forged, 18, 
effect of customer’s negligence, 18. 

16 & 17 Viet. c. 59, only protects the banker, not a third 
person, 24. 

effect of negligence, 24. 

cheque must be signed, 25. 

illiterate person may place his mark, 25. 
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C HEQUES— 

who may tlraw, 26.r 

executors and administrators, 26, 284 

trustee m bankruptcy, 26 

agent, 27, 301,303, 465. ' 

married women, 28. 

trustees, 30, 284. 

partners, 31, 255. 

co?Jo™«r, “'‘y 


companies, 34, 388, 423. 
lunatics, 36. 
infants, 36. 
drunkard.s, 37. 
mode of paying cheques. 38. 

in what notes or coin payable, 38, 39. 
in counterfeit coin, 40. 

payment in forged Bank of England notes, 41 
in country bank notes, 42. 

in bills of exchange or promissory notes 42 
in cash, 44. i j , 


part payment, 44. 
dishonouring cheques. 46. 
action lies for, 46. 
what is good defence, 48, 49. 
married women may sue for, 48. 
effect of dishonour, 50. 
notice of dishonour, 50. 
when to be given, 50. 
when delay is excused, 51. 
when notice dispensed with, 51. 
time of presentment of cheques, 52. 
as between payee and drawer, 52. 
what is reasonable time, 54. 

where payee and drawee live in different places, 55. 

as between transferee and payee, 50. 

as between transferee and drawer, 56. 

place of presentment, 56. 

passing through the Clearing House, 56. 

paasing of country cliequc-s through Clearing House, 58. 

when delay in presenting excused, 60. 

when non-presentment is excused, 61. 

presentment by post, 01. 


presentment of stale cheques, 61. 

when cheques arc j>rcsentable for payment, 62. 

no days of grace allowed, 62. 

drawer’s bankruptcy, 49. 

payee’s bankruptcy, 527. 


crossed cheques, 64. 

before 19 & 20 Viet. c. 25, 66. 

under 19 & 20 Viet. c. 25, 66. 

under 21 & 22 Viet. c. 79, 67. 

under 39 ic 40 Viet. c. 81, 68. 

under Bills of Exchange Act, 1882. ss. 76—82, 69. 

provisions of, 69. 


general — special crossing, 69. 
crossing by drawer after issue, 69. 
crossing is a material ]>art, 70. 
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CHEQUES — conthined. 

crossed cheques — cotit'uuicd. 

duties of bankers as to crossed cheques, 70. 
protection of banker when cheque crossed, 71. 
effect of the words “not negotiable,” 71. 
protection to collecting banker, 71. 
cashed cheques, 78. 

who is entitled to possession of, 78. 
cheques no evidence of payment, 75. 

cheques as evidence of notification of change in drawee firm, 76. 
Statute of Limitations, 76. 
cheques when considered as money, 79. 
may be seized by sheriff, 79. 
on sale of goods, 81. 
cheque given on condition, 81. 
when banker should debit customer, 82. 
banker becoming holder of value of cheque paid in, 295. 
how cheques resemble and differ from bills, 83. 
rights and powers of holders of cheque, 8.>. 

when holder can sue banker, 5, 9. 
gifts of cheques, 86. 

when it can be a good donatio viortis cauna^ 86. 
death of customer, banker paying cheque after, 49, 87. 
bankruptcy of, 49. 

payment of lost or destroyed cheques, 88. 

judge may dispence with jn-oduction under Bills of Exchange 
Act, 1882, s. 69, 88. 
alteration of, 105. 

when giving cheque protected under section 49 (d') of Bankruptcy 
Act, 1883, .527. 

obligation of drawer of post-dated, to stop payment for benefit of 
payee’s creditors, 527. 
criminal offences relating to cheques, 89. 
cheating by means of cheque, 89. 
giving cheque where no account with banker, 89. 
stealing cheque, 90. 

forging cheque, 90. 

unstamped cheque admissible in criminal proceeding, 92. 

CIRCULAR NOTES, 100. 
what they arc, 100. 
lo.ss of, 100. 

CLEARING HOUSE, 56. 

CLERGYMAN, 

when he can be partner in a bank, 441, 

CLERK, 

Sec. Guarantee. 

guarantee for good conduct, 223. 

crimes committed by, 231, 331. 

See Criminal Acts op Servants and Criminal Acts op 
Servants op Bank of England. 

COLLECTING BILLS, 

See Deposit for Special Purposes. 

COLONIAL BANKS, 425. 
establishment of, 425. 
of issue, 344. 
winding up of, 510. 
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COMMISSION, 

bankers’ right to, 198, 304. 

COMPANY, UNDER COMPANIES ACT 1862 

C0MP..,.s . 

rr«o«LT?:pfw:“4oT‘“'^ memoranda, of association, 402. 

with respect to the objects of the oompanv 403 

articles of association, 403 ^ 

fees payable, 404. 

altering articles, 405. 

increasing capital, 402, 405. 

surrender of shares, 405, 458 

purchasing its own shares, 405 

d'L^^rS [r, 4“«t 452 
name of, 406. 
registered office, 407. 
capital of, 408. 
shares, 407. 

See Shabes. 

are persona! estate, 407, 431. 

can be .sold by order of the Court, 432, 

arenotwithmStatuteof FraudsorSaleof GoodsAct 1893 310 

of deceased member, 431. ioJaj,<jiu. 

agreement to take, 432. 

applicants and allottees, 432, 501. 

issued at a discount, 432. 

sale of banking, 433. 

'Tenmdom 409, m 

See Misrepresentation. 

transfer of, 437. 
death of shareholder, 439. 
courses open to executor, 439. 
persons who may take, 439. 
married women, 439, 
infants, 440, 603. 
partners, 440, 504. 
companies, 441. 
executors, 602. 

principal and agent, 439, 503. 
trustee, 441. 

spiritual persons in banking companies, 441, 
directors, 430. 
legatees, 443. 
approval of transfer, 455. 
refusal to register, 442. 
company estopped by issuing certificate, 442. 
calls, 442. 

create a specialty debt. 443, 508. 
when they may be made, 433. 
who pays when shares bequeathed, 443. 
charging shares, 444. 
tmsts cannot be entered on register, 408, 
register of members, 410. 

G. 3 E 
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COMPANY UNDER COMPANIES ACT, \9>%2^ontinued. 
annual list of, 411. 
rectifying register, 412. 
inspection of, 412. 
bills of exchange of, 413. 
statement of assets, 414. 
register of mortgages, 415. 

banker not an officer under section 43, a solicitor is, 415. 
meetings and minutes, 416. 
special resolution, 417. 

^ registry of, 418. 

notices and legal proceedings, 418. 
examination of affairs, 413. 
borrowing by, 168, 457. 

Sec Deposit to Secure Advances. 
cheques by, 34. 
contracts by, 453. 
directors, 447. 

See Directors. 
winding up of, 488. 

See Winding Up. 

CONTRACT, 

See CO.MPANT ; Directors ; Shares. 

for sale of stock, 309. 

not within 17th section of Statute of Frauds, or section 4 of 

Sale of Goods Act 1893, 310. 

for sale or transfer of banking shares, 433. 
of companies, 453. 

rescission of, to take shares on ground of fraud or misrepresenta- 
tion, 409, 435. ^ 

CORPORATION, 

See Company and Public Bodies. 
cheques of, 33. 


CORRESPONDENT, 

Banker, Relation op, and Correspondent. 

relation of, and banker, 130, 351. 
bankers liable for loss occasioned by, 130. 
bankruptcy of, 145. 

no privity between customer of, and banker, 133. 


COUNTRY BANK, 

See Correspondent. 
relation of, to town correspondent, 130, 145 
bankruptcy of, 145, 350, 351, 353, 354. 
notes of, 341. 


See Bank Notes. 
tender or payment in, 39, 347. 
pre-existing debt, 348. 
exchanging, 354. 
giving change for, 349. 
forged notes, 349. 

when presentment excused, 341. 
stoppage of, 357. 

notice of dishonour or stoppage of, 352. 
buying up notes after bankruptcy, 355 

through Clearing House, 68 
remitting bills, notes, &c., 370. ^ 
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COUNTRY CLEARING HOUSE. 68. 
COUPONS, 

-traments, 172-176. 

CREDITORS, 

See Bankruptcy, 


8^ relation to CHEQUES, NOTES, 

cheating by means of cheque, 89 

sSg c^eq^^ga 89. 

forging cheque, 90. 
larceny of notee, 362. 
forgery of, 361. 

obtaining goods byforged notes, 363 

engraring plates for, 362. 
forging toansfer notes, 316. 
personating stockholder, 317. 
making out false dividend warrants, 324. 

torging power of attorney to receive dividends 324 
forging Exchequer biU or bond, 369. ’ 

Exchequer bill subject of larceny, 369. 
accountoble receipts or deposit notes, forging of, 128 

obtaining by false pretences, 129. 

SERVANTS, CLERKS, OFFICERS, 

larceny and embezzlement by clerks or servants, 231 
nnder Summary Jurisdiction Act, 1879, 232 
civil remedy, 234. 

of officers in Bank of England and Bank of Ireland, 331. 

CRIMINAL LIABILITY OE BANKERS, 289. 

frauds by bankers, agents, or factors, 289. 
detinition of “ valuable security,” 290. 

pledpng or transferring property entrusted with, 290. 
definition of “ property,” 291. 

banker answering criminaring interrogatory, 292, 

‘"Kfi'G^OMPANrEs" OF 

fraudulently appropriating property, 478. 
keening false accounts, 478. 
pobjiahing false statements, 478. 
falsification of books, 481. 
prosecution of, 481, 482. 


CROSSING CHEQUES, 

See Cheques. 

histoiy and effect of, 64. 

before 19 & 20 Viet. c. 25, 66. 

ender 19 A 20 Viet. c. 25, 65, 67. 

under 39 & 40 Viet. c. 81, 68. 

under Bills of Exchange Act, 1882, ss. 76—82. 69. 

provisions of, 69. 

general and speeial crossing, 69. 
crossing by drawer after issue, 69. 
crossing a material part, 70. 

O. 
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CROSSING CHEQUES— 
duties of bankers as to, 70. 
protection of banker, 71. 
effect of words “ not negotiable,” 71. 
protection to collecting banker, 71. 

CROWN’S RIGHT. 

to attach funds in banker’s hands, 486. 

CUSTOMER, 1. 

See Banker. 
pass book of. 194. 

See Pass Book. 

appropriation of payments of, 238. 

Si-r Appropriation of Payments. 
deducting income ta.x from, 200. 
customer overdrawing, 1. 2. 
money jmid in by, becomes banker’s, 2. 

Statute of Limitations between, and banker, 4. 

his account should not be disclosed by banker, 7. 

banker must obey his orders, 8, 9. 

action for dishonouring cheque, 5, 46. 

effect of his death upon banker’s authority, 49, 111. 

trustees, 30, 275. 284. 

executors. 26, 284. 

infants. 36. 

trustee in bankruptcy, 26. 
agent, 27, 301. 
married women, 28. 
partners, 31. 255. 
companies, 33. 
corporations, 33. 

when interest can be charged against, 45, 

effect of his becoming bankrupt, 49. 

effect of ganiishce order being served on banker, 484. 

testamentary words passing money at banker’s, 3. 

blending accounts, 198. 

right of banker to close account, 12. 

deposit of securities by, to cover advances, 147. 

See Title, 

deposit of securities for special purposes, 135. 

Sae Title. 

when bills deposited with banker, remain customer’s property 136. 
banker’s lien upon .securities of, 248. ’ 

See Lien. 

deposit of property for safe keeping, 189. 
liability’ of banker, 189. 

banker delivering up goods on forged order, 191. 
injunction restraining bank from borrowing draft of,not granted, 46. 


DEATH, 

of customer, and its effect on cheques drawn by him, 49. 
banker paying cheque after customer’s, 49. 

power to pay acceptances when revoked by customer’s. 111. 
of partner, 32. 

effect of death of banker or of customer to charge or to pay com- 
pound interest, 5, 198. 
effect of, to release surety, 228. 
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DEPOSIT NOTES, 122. 

See Accodntablb Receipts. 


deposit of securities for special purposes 135 

”''136-^140.'^™“*“ bankruptcy of banker. 

if bills no longer in specie, but have not been treated as cash 
they cannot be reclaimed by customer, 135— UO ’ 

entering bills as cash will not of itself change the propertv 141 
meaning of “ short bills ” and ” entering bL short"” ll’ 
effect ot indoi-sement on bills so deposited, 142. 
banker negotiating bills so deposited, 142 175 ' 
loss of bill not due, 143. 

d{Wtrine of parte Warinri, 14.3. 

criminal liability of banker negotiatintr bills 144 
bank post bills, 144. ^ ’ 

relation of banker and countr}’ correspondent in respect of 140 
deposit of money, 146. ’ 

AGAINST Advances, 147. 

policy of insurance, 147. 

is a chose in action within the Bankruptcy Act, 1833 147 

notice need not be given as against the trustee of the mort- 
gagor, 147. “ 

as to whom notice should be sent, 148. 
assignment of policy, 148. 
condition against assignment, 148. 
shares, 163. 


when choses in action within Bankruptcy Act, 1883, 140. 
equitable deposit of certificate of shares, 130. 
notice should be sent, 150. 
how sent, l.'Jl. 


what will defend equitable mortgagee's title, 151. 
where legal assignment of shares intended, 154. 
scrip certificate, 159. 
what it is, 159. 
passes by delivery, 159. 
must be stamped, 159. 
title deeds, 159. 

when registration required, 159. 
oral agreement to dcjKisit, 169. 

all the title deeds of the jiropcrty need not be deposited, 160. 
memorandum of deposit should be taken, 160. 
may be made to cover future advances, 160. 
when fixtures pass, 160. 

does not attach to fi.xtures belonging to third party, 161. 
what is a “ fixture,” 161. 

equitable mortgagee of lease not ]>ound to take legal assign- 
ment at suit of the lessor, 162. 
equitable mortgagee’s remedy is by foreclosure, 163. 

Statute of Limitations, 163. 

as against whom the mortgage will prevail, 165. 

notice of paying off, 167. 

eqnitable mortgage by company, 168. 

borrowing powers of company, 168. 

snrrogation, 170. 

deposit by agent exceeding bis authority, 171. 
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DEPOSIT OF SECURITIES, &c. — continued. 

foreign bonds, 172. 

when negotiable instruments, 172. 

bills of exchange, promissory notes, and other securities, 176. 
ngbts of a bona fide holder, 175. 

an instrument negotiable, 176. 

bill of lading, 177. 
what it is, 177. 
stoppage in transitu, 177. 
effect of stoppage in transitu on contract, 177. 
how stoppage in transitu can be defeated, 177. 

equitable 

pledgee giving up, does not lose his rights. 178 
Factors Acts and their effect. 178 ^ 

goods, 181. 

deposit of, 181. 

disposition by seller in possession, 180. 
disposition by buyer obtaining possession, 180. 
depositor not the real owner, 181 

whr/lfnnf.®^ available for subsequent advances, 181. 
when default made m payment banker may sell, 182 

when mortgage 18 by bill of sale, Bills of Sale A^^ts must be 
complied with, 182. 

See Bills of Sale. 

will amount to an act of bankruptcy, 182 
care to be taken by banker, 182 ^ ^ 

Bhips, 183. ’ 

how mortgaged under Merchant Shipping Act 1894 183 
direct mortgage with registration, 183 ^ ’ * 

mortgage under mortgage certificate, 184. 
equiries may be enforced against mortgagees of 185 

® registration, 185. 

J be mortgaged, 186. 

lis pendens respecting mortgaged property, 188. 

DEPOSIT OF SECURITIES FOR SAFE CUSTODY 189 
whether banker gratuitous bailee or not, 189 ’ ‘ 

gross negligence,” 190. ’ 

the amount of care to be used by banker, 190 

See CfiiiiiNAL Liability op Bankers. 

DIRECTIONS TO PAY, 102. 

Orders to Bankers'; Bankers ; Bills of Exchanob. 
DIRECTORS, 447. 

See Company. 
appointment of, 447. 
nature of office, 447* 
duty of, 447. 
qualification, 450. 

liabiUtTofcompany for “ 6t«eholder, 460, 

powers and authority of, 452. * 
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DIRECTORS — eontinued, 

nght to“ca!ls”f4lS^ '''• 

contracts by, bow made, 453, 

bills and notes drawn by, 454. 

bills and notes, bow to be accepted, &c., 454. 

babiiity of, in respect of, 454. 
notice to, when notice to company, 466 

borrowing by, 168, 467. 
overdrawing banking account, 457. 
parchasing shares, 455. 
issuing shares at a discount, 432, 459. 
approval of transfer of shares by, 455. 
not bound to state grounds of refusal, *467. 
surrender of shares to, 468. 
forfeiting shares, 457. 

paying dividends out of profits, 458. 
secret profits of, 459. 
criminal liability of, 477. 
falsifying accounts, 478. 
pubbshing false statements, 478. 
fraudulently appropriating property, 478. 
keeping fraudulent accounts, 478. 
for conspiracy, 479. 

liabibty under Winding-up Act, 1890, 460, 480. 
what is “ misfeasance,” 461. 

director may become liable for “ misfeasance ” by ratification, 

as to how far the Statute of Limitations will protect them, 461. 
under Winding-up Act, 189.3, an “order for payment of 
money” is a final judgment under the Bankruotcv Act 
1883,481. ^ • ’ 

liability under Directors’ Act, 1890, 461. 
prosecution of delinquent directors, 482. 
directors of companies under 7 it 8 Viet. c. 113, 386. 387 
See Title. 


DISCLOSING STATE OF ACCOUNT, 7. 

DISCOUNTS, 294. 

when discounting makes banker purchaser, 294. 
banker holder for value of cheque paid in, 295. 
bankers primd facie presumed to have discounted in good faith, 
296. 

set-off and mutual credit 296. 
discounting bill when account overdrawn, 296. 
re-discounting, 297. 
accommodation bills, 298. 
death of drawee, 298. 
conditional indorsement of bill, 299. 
restrictive indorsement, 299. 
what amounts to, 299. 

capacity of person to incur liability on bill, 301. 
signature essential to liability, 301. 
signatnre “per proc.,” 301, 303, 465. 

effect of words “ per proc.,” 301. 
liability of person indorsing as agent, 301, 303, 466. 
forged or onanthorised signature, 303. 
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DISCOUNTS — continued. 
ratification of, 303. 
banker’s commission, 302. 

DISHONOUR, 

See Cheques ; Bills of Exchange. 
action for dishonouring cheque, 46. 
married woman may bring, 50. 

what is a good defence to action for, 48 49 
notice of, of cheque or bill, 50. » » • 

effect of dishonour, 50. 
when notice to be given, 50. 
when excu.sed, 51. 
when delay is excu-sed, 51. 
notice of, to branch banks, 428 
See Branxh Banks. 

DISTRINGAS, 320. 

See Charging Order. 

abolished, procedure now in force, 320. 

dividend WARRANTS, 

making out false, 324. 
sending by post, 324. 

DIVIDENDS, 

See Bank of England 

on stock, 323. 

action to recover. 323. 

forging power of attorney to receive, 315. 
unclaimed, 325. 

DONATIO MORTIS CAUSA 
See Cheques. ' 

of cheque, 86. 
of deposit note, 127. 

gift of, not defeated by indorsing a cheque on it, 128 

DRAFT, 

See Cheque. 


EMBEZZLEMENT, 231. 

See Criminal Acts op Servant, etc. 

EQUITABLE MORTGAGES, 147. 

See Deposit for Special Purposes. 

EVIDENCE, 

bankers’ obligation to give 8. 

Bankers’ Books Evidence Act. 287 
See Appendix. 

cheque, when evidence of a debt 75 
of payment, 75. ’ 

as evidence of notification of change in dmwee’a firm, 76. 

EXCHANGE, 

See Bills of Exchange. 
of country bank note, 364. 
giving change for note, 349. 
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EXCHEQUER BILLS AND BONDS 367 
See Appendix. ’ 

definition of, 367. 
enbject to lien of banker, 367 
disposal of, 367. 
interest on, 368. 
paying of current bills, 368. 

defaced by accident may be renewed, 368 
forging, IS a felony, 369. 
is subject of larceny, 369, 

EXECUTION, 

against public officer, 381. 

members of company, 381, 383C 


EXECUTORS AND ADMINISTRATORS, 

cheques of, 26, 284. 

dealing with banks, 278, 284. 

payment by banker to, 283. 

co-executor need not join, 283. 

liability of, paying trust funds into bank, 278 

mixing trust fund with bi.s oivn, 281. 

Clayton's Casc^ application of, 281. 

how far banker liable for misapplication of trusts funds bv 
inTestment by, in Bank of England stock, 326. 
when liable as contributories, 439, 502. 
transfer of stock by, 312, 318. 



EXTENT, WRIT OF, 
against bankers, 486. 


FACTORS ACTS, 178. 

See Goods. 

FIRM, 

Sec Partnership ; Guarantees to Secure Advances. 

effect of change of, on guarantees, 202, 223, 260. 
change of, notified in pass book, 196. 

effect in change of, on person who has deposited money, 124. 

FOREIGN ATTACHMENT, 486. 

See Attachment. 

does not apply to a corporation, 486. 

FOREIGN BANKS, 425, 

FORGERY, 

See Bills op Exchange ; Cheques ; Banker. 
of notes, 36. 
cheque, 90. 
deposit receipt, 128. 
transfer note, 316. 
power of attorney, 324. 
exchequer bill, 369. 

company liable for the, of its manager, 467. 
or Erector, 453. 


794 


INDEX. 


FRAUD, 231. 

Sec Criminal Acts op Servants. 

persoDs induced to take shares by, 409, 435. 

See Company. 

rescinding contract on the ground of, 435. 
must be mis-statement of fact, 436, 
mis-statement as to intention, 436. 
highly-coloured prospectus, 436. 
non-disclosure, 436. 
steps to be taken by shareholder, 437. 

liability of company for fraud of directors, 436, 453 
of manager, 467. 

prosecution of delinquent directors for, 482 
under Directors’ Act, 1890, 461. 
under Winding-up Act, 1890, 461. 

FRAUDS, STATUTE OF, 

sale of shares not within, 310. 


GOODS, 

bill of sale of, 183, 556. 

Sec Bills op Sale. 
deposit of, 179—183. 

See Deposit. 

disposition of, by mercantile agent under Factors Acts, 179 
what IS a “ mercantile agent,” 179. 

Zhft “ document of title to goods,” 178. 

what “pledge” includes, 179. j 

disposition by seller remaining in possession of, 180. 
disposition by buyer obtaining posses.sion, 180. 
deposit of goods at common law, 181. 

rights and obligations of banker in respect of, 181 
whether pledgee can sell, 182. 

pledgee bound to use reasonable care, 183. 
he may re-deliver for temporary purposes, 183. 

GOODWILL, 

how far it passes by an equitable deposit of a lease, 164. 

guarantees for good conduct op clerks, 222. 

what conduct will amount to default, 225 
evidence, 227. 

discharge of guarantor, 227. 
employers’ neglect, 228. 
non-disclosure, 228, 229. 
alteration, 228, 229. 
change of firm, 202, 223, 260. 
revocation, 207, 227. 


GUARANTEES TO SECURE ADVANCES 202. 

how made, 202. ’ 

on change of firm, 202. 

19 & 20 Viet. c. 97, 203, 223. 
under Partnership Act, 1890, 260. 
continuing guarantee as to amount and time, 204^ 
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by death, 228. 
discharge of surety, 208. 

by variation of agreement, 208. 

^ effect of non-materiality of variation, 208. 
time or indulgence given to principal, 209. 
effect of reservation of remedies, 209 
non-disclosure and fraudulent concealment, 211 
creditors not retaining securities, 213. 
release of debtor, 216. 
payment, 219, 
appropriation of funds, 221. 
release of co-surety, 219. 
promissory notes as guarantees, 219. 
unsatisfied judgment against one co-surety for a cheque, 219. 

GUARANTEES GIVEN BY BANKERS AS TREASURERS, 235. 


HALE-NOTES, 358. 

See Notes. 

HUSBAND AND WIFE, 

married woman cannot deposit money with banker, 28. 
exception where she has separate estate, 28. 
effect of account opened in wife’s name, 28. 
and in their joint names, 28. 

separate estate of Married Women’s Property Act, 1882,29. 

and rights of the wife to invest and sue, 29. 
wife can sue for dishonouring cheque, 30. 

wife taking shares in company, and her and her husband’s 
liability, 439, 603. 

capacity to become party to a bill, 300. 


INDIAN BANKS, 425. 


INDORSEMENT, 

jSee Cheques; Bills of Exchange ; Discount. 
of cheques, 23. 
forged, on bills, 30.3. 

banker protected when paying cheque with forged indorsement, 24. 
not a third party who cashes cheque, 24. 
where third party has been misled by negligence of true 
owner, 24. 

conditional, of bill, 299. 
restrictive, of bill, 299, 
what amounts to, 299. 

“per proc.," 25, 303, 465. 

liability of person indorsing as agent, 25, 303, 466. 
liabili^ of indorser on bill payable at a particolar place, 112, 


[NFANT, 

cheques by, 37. 

shareholder, liability of, 440, 503. 

company may avoid transfer to, 440. 

court will not compel company to register, 440. 

^ may have his name remov^ from list of contributories, 603. 
does not lose right by delay, 440, 603. 
transferor to, may be put on list, 603. 

unless company estopped by their condnet, 603. 
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INTEREST, ^ 

See Pass Book. 

bankers’ right to charge, 4, 198. 

effect of customer's death, 4, 5, 198. 
effect of banker’s death, 199. 
on deposits, 4, 122. 

on rests, 198. • 

on balances, 4, 198. 
compound, 5, 198. 

IRISH BANKS, 330. 


JOINT STOCK BANKS, 375. 

Ne'e Company; Limited Banking Companies; Winding 
Up ; Shares. 
restrictions upon, 333, 373. 
summary of the statute.s relating to issue by 335 
under 7 Geo, 4, c. 46, 335. 

retuni of names under 7 Geo. 4, c. 46, 373. 
what the return proves, 375. . 

annual returns, 376. * 

contracts by copartnerships under 7 Geo. 4, c. 46, 376. 

how .such partnerships should sue and be sued 377 

set-off, 377. 

effect of judgments, decrees, and orders, 378. 
registering judgments against members, 379. 
statute still in force, 380. 
under 7 & 8 Viet. c. 118, 380. 

what banking companies could be formed under it. 380 
judgments against, 381, 

conditions to be performed, 381, 383. .. , . 

judgment as regards shareholder, 383. 

transfer of shares, 384. 

shareholders in, 384, 385. 

trusts, 385. 

forfeiture of shares, 386. 

See Shares. 
directors of, 386, 387. 

making calls, 386. 
manager of, 388, 
public officers, 471. 

See Public Oppices. 
bills of exchange by, 387. 
how extraordinary meetings to be held, 388. 
under 3 & 4 Will. 4, c. 98, s. 9, 389. 
registration of, 389. 

effect of non-registration, 390. 
under Companies Act, 1862, 395. 

Sec Company. ' 

registration under, 395, 397. 
formation of new companies under, 392. 
winding up, 488, 499. 

See Winding Up. . - > 


JUDGE’S ORDER, 
to sell shares, 432. 
charging order, 322, 444. 
when it operates, 444. 
how it may be made, 445. 
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4^UDGMENTS, 


against public officer, 381, 383, 476. 
registering, against members, 383. 

tftJD’GMENT DEBTOR, 

*■ attaching debts due to, 483. 

See Attachment. 


L4.RCENY, 

See Cbiminal Acts op Servants, etc. 
of cheque, 90. 
note.s, 362. 

Exchequer bills, 369. 

.LEGATEE, 

liability of, to pay calls, 443. 

LETTSBRS OF CREDIT AND CIRCULAR NOTES, 93. 
what they are, 93. 
are not negotiable instruments, 93 
16 & 17 Viet. c. 69, 8. 19, does not apply, 9p. 
company issuing, 94. 
marginal letters of credit, 94. 
open credits and documentary credits, 93. 
bolder proving in winding up of bank, 99. 
stamping, 100. 

circular notes, 100. ' 

LIBEL ON BANKER, 285. 

what claims may be joined, 285. 
what words are libellous, 285, 286. 

LICENSE, 

to issue bank notes, .332, 338. 
joint stock bank, 338. 

LIEN, 248. 

See Deposit of Securities for Special Purposes. 
general rule as to bankers, 248. 

does not extend to securities placed for special purposes, 248. 

does not attach to plate dcpo.sited fur safe custody, 250. 

bills of exchange, 250. 

securities left by mistake, 232. 

partnership.s, property of, 252. 

realising lien, 253. 

different accounts, 249. 

branch banks, 250. 

effect of taking a security, 250. 


^ «* 


LIMITATTONSV STATUTE OF, 

as to bankiDg accounts, 4. 
cheques, 52, 77. 
bills, 77, 78. 
notes, 360. 

regards property deposited for safe custody, 193, 
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LIMITED BANKING COMPANY, 394. 

See^ Companies under Companies Act, 1862. 

registration with limited liability before Companies Act 1862 394 

coDverting unlimUed into limited liabiUty Side? 21 & 22 Vkt 

under 25 & 26 Viet. c. 89, 395. 

conditions to be performed, 395. 
effect upon issue of notes, 397. 
effect of registration, 397. 

^ as to debts contracted before, 398. 
converting into limited liability under Companies Act, 1879 398 
registration .anew of company, 398. 
reserve capital of company, 399. 
to be still unlimited in respect of notes, 399. 

_ auditing accounts, 400. 
limited banks under Companies Act. 1862, 401. 

what banks may register with limited liability, 401 

memorandum of associadon, and what it must contain, and 
how to be stamped, 402. * 

how it may be altered, 402. 
reduction of capital, 403. 
with respect to its object, 403. 
articles of association and their provisions, 404 
how they may be stamped, 404. 
their effect on members, 404. 
adding to or altering, 405. 
increasing capital, 402, 405. 
surrender of shares, 405. 
purchasing its own shares, 405. 
power to forfeit shares, 457. 
power to borrow, 168, 457. * 
name of company. 406. 

must not, be that of existing company, 406 

nfgto, fo7 "Sht name, knd penalty for 

registered office, 40*7. 

penalty for not having, 407. • 
capital of, 408. 

obligation to give notice, 408. 
penalty for neglect, 408. 
members, who are, 408. 

See Shares. 

persons induced to become, by fraud 408 
See Fraud. ’ 

register of members, 410. 

what it must contain, 410. 
trusts, 408. 

annual list of members, 411. 

what it must contain, 411. 

penalty for neglect to forward, 411. 
rectifying register, 412. 

inspection of register, 412. 
issuing bills and notes, 413. 

See Bills. 

how to be made, accepted and indorsed, 413 
Statements of assets and liabilities, 414 
register of mortgages, 415. 

effect of non-registration, 416. 
and penalty, 415. 
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LLMITED BjU^KING COWAJ^Y-corUinued, 

who mnai do so, 415, 416. 
meetings and minutes, 416. 
special resolutions, 417. 

when a resolution is so, 417. 

_ registry of, 418. 

notices and legal proceedings, 418. 

418“°*^*^^ proceedings 

actions by companies, 418. * 

how pecuniary penalties to be recovered, 419, 
examination of affairs by inspectors, 419. 

^ penalty when officer refuses production of books, 419 
Winding up, 488. 

See Winding Up. 

LIQUIDATOR, 493. 

iSee Winding Up. ' 

LOSS, 

provision under the Bills of Exchange Act, 1882, for payment 
of lost bill, 83. 

proceedings to be adopted by person who has lost, 83. 
plaintiff failing to give indemnity, 83. 
of bank notes, 359. 

half bank note, 359. 
cheque, 83. 

remittance, when debtor liable, 372. 
notice of dishonour not excused when bill or note lost, 83. 
by banker of bill not due, 143. 
of letter accepting application for shares, 432, 508. 


MANAGER, 

appointment of, 464. 

manager must be appointed under 7 & 8 Viet c. 113, 464, 
legal proceedings to be served on him, 464. 
duties of, under Companies Act, 1862, 464. 
bills accepted or drawn by, 303, 465, 
sning on, 465. 

personal liability when, 303, 465. 

arrest and prosecution of offender by, not within scope of bis 
employment, 466. 
company liable for his fraud, 467. 
including his forgery, 467. 
company need not be benefited by his fraud, 467. 
cannot bind the company by a written representation as to a 
customer’s credit, 469. 

manager as a chief clerk within 9 Geo. 4, c. 23, s. 7, 469. 
manager’s liability to his employer, 469. 
he must not make any secret profits, 466. 
bank, when liable for acts of, 466. 
of branch bank, 467. 

criminal liability of, 231. 

See CaiMiNAL Acts op Sebvants ; Officebs, etc. 



SMBERS. 

See Shabeholdebs. 


800 


INDEX. 


MEMORANDUM OF ASSOCIATION, 402. 

See Companies and Limited Banking Company. 

what it must contain. 402. 

how stamped, 402. 

how altered, 402, 403. 

to reduce capital. 403. 

mth respect to the objects of the company, 403. 
memorandum and article.s must be read together 403 
fees payable on, 404. ’ 

MONEY, 

general effect of paying, into bank, 2. 

when paid into bank may remain the customer’s notwithstandinff 
bankruptcy of banker, 146. ® 

what words in a will pass money at banker’s, 2. 3. 
when cheques are considered ns, 71). 

See Cheque, 

money may be seized by shenff, 70. 
what is a legal tender in, 38. 
counterfeit money. 40. 

banker making a mistake when paying, over the counter 41 
MORTGAGES. 

See Deposits for Special Purposes. 

policy of insurance, 147. 

shares, 149. 

scrip certificate, 159. 

cquibible, of title deeds, 159. 

when registration necessary, 159. 
memorandum of deposit should bo taken, 160. 
may be made to cover future advances. 160. 

when fixtures pass, 160. 

remedy, is foreclo.sure, 163. 

Statute of Limitations, 163. 

as against whom mortgage will prevail. 165 
notice of paying ofiF. 167. 
by company. 168. 

.surrogation, 170. 

deposit by agent exceeding bis authority. 171 

foreign bonds, 173. 

bills of exchange, &c., 175. 

bills of lading, 177. 

goods, 178, 181. 

ships, 183. 

pem/en.^ respecting mortgaged property, 188 
register of mortgages by company, 415. 

MUTUAL CREDIT AND SET-OFF 
See Bankruptcy. 


in case of bills deposited with a banker for special purpose, 296. 
in case of country notes, 354. ' ^ ’ 


NOTES, 340. 

See Bank Notes. 

NOTICE. 

of dishonour of cheques, 62. 

bills and notes, 349, 536. 
to branch banks, 429, 
to company, through directors, 451. 
service of, on manager, 464. 
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OFFICER. 

See Public Opfiobb 

bafaluS )r 41*5 ''°' "** ** Act. 1862, 415. 

Act, 1862. and sec 

Srtr Ifl executor of a deceased director, 461. 
nor 18 a solicitor, 461. ^ 

but a liquidator is, 461. 

OFFICIAL RECEIVER, 538 . 

See BANKEUPTOr. 

duties of, 640. 

ORDERS TO BANKERS. 102. 

^nker must obey customer’s orders, 8, 9. 
his liability for obeying illegal orders, 121 
orders to pay, 102. 

bills of exchange, 102. 

bills drawn payable at bankers, 102. 
general or qualified acceptances, 102. 
acceptances under 1 & 2 Geo. 4, c. 78, 102. 
under Bills of Exchange Act, 1882, 102. 

. to whom payable, 107. 

paying a forged bill, banker not protected, 107 
banker receiving sum to meet bill cannot apply it to other 
purposes, 110. 
when bill is paid, 108. 

payment by cheques provisional or absolute, 108. 
refusal of banker to pay, 106. 
no action lias by holder, 109. 
unless banker hold the money to his use, 109. 
money specifically appropriated to take up bills, 109. 
cancellation by mistake, HI. 
refusal of bolder to take a qualified acceptance, 103. 
death of customer, authority to pay not revoked till 
banker has notice of death, 111. 
promissory notes, 111. 

not within 1 & 2 Geo. 4, c. 78, 111. 
made payable at bankers, 111. 
orders other than mere orders to pay, 112, 

appropriation or assignment of funds in favour of third 
person, 112. 

when such order can be revoked, 112. 
cheque not an assignment, 113. 
except in Scotland, 10. 
how assigned in law, 113. 
under Judicature Act, 113. 
banker's liability to assignee, 114. 
order to receive dividends, 115. 
how stamped, 116. 

order to hold money as stakeholder, 116. 

contracts of wagering void under 8 & 9 Viet. c. 109, s. 18, 216, 
subscription for winner of lawful game excepted, 116. 

Gaming Act, 1892 (65 6c 56 Viet. c. 9, 116). 
obtain acceptance, 117. 
accept drafts against bills of lading, 117. 
transfer or place to credit of another, 117. 
invest money, 118. 

G. ' 3 F 
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ORDERS TO BANKERS — continued. 

order to hold money as continued. 

deposit of securities for safe keeping, 189. 

See Deposit op Securities for Safe Custody. 

genera] liability of bankers on such deposit, 120 

order as to trust funds, 119. 

following ti-ust moneys in banker’s hands, 121 
application of Clayton's Case^ 121. 


PARTNERSHIPS, 254. 

Partnership Act, 1890, 254. 
liability of firm for partner s acts, 254. 

how far one partner can bind the firm by borrowing money, 265. 
drawing cheques in firms name, 255. ’ 

pledging firm’s property, 255. ’ 

executing deed of conveyance, 255. 
giving a guarantee, 255. 
making an equitable deposit, 255. 
accepting shares, 255, .504. 
transferring banking nccountl 254. 
drawing or indorsing hills, 254. 
submission to arbitration, 255. 
joint and several liability of partners, 256, 
liability of firm for partner’s wrongs, 256. 
improper use of trust moneys, 258. 
holding out, 258. 
notice to one partner, 259, 
incoming and outgoing partners, 259. 
guarantee to firm, effect of change, 202, 213, 26£>. 
right asrainst apparent member, 2G0. 
notice of change in, 260, 
how to be given, 260. 
partnerships in other firm, 261. 
death of partner, 255. 
surviving partner may draw cheques, 49. 

PASS BOOK. 195. 


what it is. 195. 
change of firm, 106. 

when credit given in, binds the banker, 196. 
. feloniously making a false entry in, 197. 
mode of keeping accounts in, 197. 
debiiing account with costs of action, 197. 
accounts at several branches, 108. 

Sec BRA^"CH Banks. 


when interest and commission can be charged 198. 

deduction of income tax, 200. ’ 

transferrin? from account of one customer to that of another, 200 
transfer from current to deposit account, 200. 
to loan account, 12. 


PAYMENT, 

appropriation of, 238. 

Sec Appropriation. 
of cheque after notice of bankruptcy, 49. 

See Bankruptcy. 

stopping payment of cheque for benefit of payee’s creditors, 627. 
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PAYMENT — oonti nued, 
of cheques. »8. 

See Cheques. 
in counterfeit coin, 40. 
in forged Bank of England notes, 41. 
in country bank notes, 42, 346. 
in bilk of exchange, 42, 347. 
in cash, 44. 

part payment of cheque, 44. 
cheques as evidence of, 75. 
of lo.st cheque, 83. 
lost bill, 83. 
lost note, 359. 
half notes, 359. 
by cheques, 108. 

PLATE, 

See Deposit. 

depo.sit of, with banker, 189. 
liability of banker, 189. 

PLEDGE, 

See Deposit. 
with banker, 177. 

by mercantile agents under Factors Acts, 178. 
of documents of title,. 178. 
re-delivery of, for temporary purpose, 178. 
by seller remaining in possession, 180. 
by buyer obtaining possession, 180. 

' common law pledge of goods, 181. 

how far available for subsequent advances, 181, 
when default made, banker may sell, 182. 
pledgor not the real owner, 181. 
liability of banker, 181. 

POLICY OF JNSUR.VKCE, 147. 

See Deposit. 

is a chose in action wilhin Bankruptcy Act, 1883, 147. 

notice need not be given as against the trustee of depositor of, 147. 

notice should he sent for other purposes, 147, 

assignment of policy, 147. 

as to whom notice should be sent, 148. 

effect of condition that policy should not be assignable, 149. 

POST-DATING CHEQUES, 20. 

POWER OF ATTORNEY, 
to transfer stocks, 314. 

by forged power, 31.5. 
forging, to receive dividends, 324. 

PRESENTMENT, 
of cheques, 52. 

See Cheques. 
time for, 52. 

as between payee and drawer, 62. 
when payee and drawee reside m different places, 65. 
transferee and payee, 56. 

^ transferee and drawer, 66. 

what is reasonable time, 54. 

O. 
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PRESENTMENT— 

of cheques — continued. 
place of, 56. 

through Clearing House, 58. 
country cheques through Clearing House, 58. 
by post, 61. 
stale or overdue, 61. 
when presentable for payment, 62. 
when delay in, is excused, 60. 
when non-presentment is excused, 61. 
of bills, 61, lO.S, 104. 

See Bills. 
of note.s, 351. 

See Bank Notes. 

PROMISSORY NOTES. 328. 

See Banks op Issue. 

of Bank of England exempt from stamp doty, 329. 

stamp duty on, 340. 

lien on, 248. 

deposit of, 175. 

payable at bankers. 111. 

PUBLIC OFFICER, 

See Joint Stock Banks. 
appointment of, 471. 
duties of, 376, 471. 
actions and suits by and against, 472. 
judgments, decrees, and orders against, 378, 479. 
how payment to be realized, 378. 
indemnity of, 378. 
liability of, 474. 

death, resignation, or removal, 475. 
criminal proceedings by and against, 477. 


RECEIPTS, 122. 

See Accountable or Deposit Receipts. 
stamp on bankers, 122. 

RECEIVER, 538. 

See Official Receiver. 

REGISTER, 410. 

Sec Company ; Joint Stock Banks : Limited Banks 
of members, 410. 

what it must contain, 410. 
rectifying register, 412. 
inspection of, 412. 
of office, 407. 
of mortgage, 415. 

elfect of neglect to, 415. 
who must do so, 415. 
banker not an “ officer,” 41.5. 
solicitor is, 415. 
of judgments, 382. 

registration of joint stock banks, 389, 392, 397. 



index. 


805 



remittances, 370 

ji.rb.s'Sbi: “■ 

reimttances abroad, 372 ’ 

of b^k post bills, 144, 

specific appropriation of, 132. 

REPUTED OWNERSHIP, 526. 

See Bankeuptcy ; Bill op Sale. 

KETURNS, 

what retnrn proves, 375 ’ 

annnal, 376. 

of names to stamp oflBce, 337. 
of notes in circulation, 333. 


and Country 


SAVINGS BANKS, 262. 

definition of, 262. 

how formed, 262. 

deposits, rales to be observed, 263. 

ettect of having deposit in more than one bank 

not more than 50/. to be deposited inZytim 

whether intere.st is to be included, 264 ^ ' ' 

deposits of 200/., 264. 

Savings Banks Act, 1887, 264. 
what words in a will pass money at, 265 
deposits by married women, 265. 

^^^^668 of friendly societies, 265. 
purchase of annuities in, 266 
deposit book, 266. 
remedies of depositors, 266 
investments. 267. 


^ekly and annual accounts, 268. 
officers in, must give security, 269. 

loss by acts or misconduct of. 270 
trustees of, 272. 

civil liability of, 273. 
criminal liability of, 273. 
winding-np of, 273. 

Post Office Savings Bank, 273. 

Military and Naval Savings Banks, 274, 


SCOTCH BANKS, 422. 


SCRIP CERTIFICATE, 

See Deposit. 
what it is, 159. 

when it passes by delivery, 169. 
mofit be stamped, 159. 
deposit of, 169. 


SECURITIES. 

See Deposit op Securities. 


806 


INDEX. 


% 

♦ ^ 


SET-OFF, 297. 

See Bankruptcy. 
what debts can be, 297. 

must be in same right, 297. 
object of section 39 of Bankruptcy Act, 1883, 297. 
persons liable on bills, &c., to a bank buying up their notes after 
stoppage entitled to, 354. 
as to country bank notes, 354. 
as to contributories' right of, 507. 

a call is a statutory liability and no set-off allowed, 507. 
same rule applies when company unlimited, 507. 
when contributory may set-off, 508. 

SHARES AND SHAREHOLDERS, 431. 

See Directors ; Winding Up ; Deposits ; Lien ; Company ; 

Joint Stock Banks. 
are personal property, 431. 
agreement to take, 432. 
of deceased member, 432. 
equitable mortgage of, 168, 457. 

See Deposit. 
scrip certificate, 159. 
purchase or sale of banking shares, 433. 

contract for sale not within section 17 of Statute of Frauds, 310. 
may be sold by order of the court. 432. 
purchase of, induced by fraud, 409, 435. 

See Fraud. 
transfer of, 437. 

consent of directors, 455. 
liability of transferee, 510. 
death of shareholder, 439. 
courses open to executors, 439. 
refusal to register, 442. 
how far company estopped by certificate, 442. 
shareholders, 408, 432, 500. 

See Winding Up. 

who are, under Companies Act, 18C2, 408, 432, 600. 
and under 7 Geo. 4, c. 46, 384—386. 
applicants and allottees, 432, 601. 
bankrupt’s trustee, 603. 
directors, 450. 
infants. 440, 503. 
partnera, 440, 604. 
legatees, 443. 
principal and agent, 503. 
trustees, 441. 604. 
executors, 439, 502. 
husband and wife, 439, 603. 
liability of husband, 503. 

under Married Women’s Property Act, 1882, 439, 603. 
spiritual persons, 439. 
calls, 442. 

when to be made, 443. 453. 

money due on, is specialty debt, 443, 608. 

contributories, generally spej.king, have no right of set off, 508. 

even where company unlimited. 608. 

who pays when shares bequeathed, 443. 
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SHA^S AND SHAHEHOLDERS-confent^cA 
Charging order on shares, 444, 
when it operates, 445. 
how it maj be made, 446. 
banker's lien on, 248. 

See Lien. 

purchase of, by company, 405 
enhancing price of, by directors, 459. 
issuing at a discount, 432, 459 
surrender of, 405, 458. 
forfeiting, 457. 

shareholders’ liability on winding ud 
See Winding Up. ^ 

criminal liability of shareholders, 477. 

SHIP, 

See Deposit to secube Advances 
■ mortgage on, 183. 

under Merchant Shipping Act, 1894, 183. 

direct nmrtgage with registration, 183. 

rights of mortgagee, 184. 

mortgage under certificate, 185. 

equities may be enforced against mortgagees 185 

eqmlable mortgage of, vaUcl withoat rfgfstratiom' 1 85. 

SHORT BILLS, 135. 

See Deposit. 
entering bills short, 135. 


STAMPS, 

See Appendix. 
on receipts of banker, 122. 
on cheques 19- 
on past-dated cheques, 20. 
certain cheques exempt from, 21. 
cancelling, 20. 

on order to receive dividend, 115. 
on letter of credit, 100. 
on bank notes, 340. 
composition in lieu of, 341, 

See Appendix. 
adhesive, 20. 

Bank of England note exempt from. 329 
on transfer, 329. 
scrip certificate, 159. 
on equitable deposits, 712. 

See Appendix. 
on power of attorney, 315. 

STOCK, 

See Bank op England. 
contract for the sale of, 309. 
in public funds, 308. 
stock certificates, 309. 

India stock, 309. 
transfer of, 310~316. 
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STOCK — continued. 

transfer by executor, 312. 
by joint proprietors, 313. 
into fictitious name, 316. 
under forged power of attorney, 315. 
mortgage of, 317. 

investment of trust funds in Bank of England. 326. 

bequests of, 328. 

charing, 322. 

distringas upon, 320. 

stop order, 323. ^ 


STOPPAGE OF BANK, 

not act of .bankruptcy, 517. 

when it excuses presentment of notes, 351. 

SURETY, 

See Guarajjtee. 
release of, 208. 

by variation of agreement, 208. 
time or indulgence given to principal, 209. 
non-disclosure, 211. 
creditors not retaining securities, 213. 
release of debtor, 216. 

by payment, 219. 
appropriation of funds, 221. 


TENDER, 

See Bank Notes. 
in bank notes, 39. 
of coin, 38. 

TITLE DEEDS. 159. 

See Deposit to Secube Advances. 

TRANSFER OF STOCK, 310—315. 

See Stock. 
of shares, 437. 

See Shares. 

TRUSTEE IN BANKRUPTCY, 

See Bankruptcy. 

cheques drawn by, 26. 
as contributory, 603. 

TRUSTEE, 

of savings banks, 272. 

depositing trust funds with banker, 276, 278. 
Uability of, 275, 278. 

paying money into bank pending investment, 278. 

when trustee liable, 278. 

mixing trust fund with his own, 281. 

application of Clayton's Case^ 281. 

banker’s liability for misapplication by, 48, 282 j 

payment to, 282. 

co-trustee must join, 282. 
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TRUSTEE— 

liabiJity for co-tristee, 283 » 

cheques of, 30, 284. 
when shareholders, 441, 604. 
when liable as contributorica, 504 
investing m banli stock, 326. 

trustees of public bodies, 276 

See Trustee. 

TRUSTS, 

Bank of England does aoT notice, 318. 
companies do not register, 408. 


UNCLAIMED DIVIDENDS, 325. 

UNLIMITED BANKING COMPANIES, 373 394 
See Joint Stock Banks. 
converting into limited liability. 394 
See Limited Banks, 


warrant for dividends, 

sent by post, 324. 
making out false, 324. 

WILL, • 

account at bankers, 2. 
money in savings bank, 265. 

WINDING UP AND DISSOLUTION, 

See Company ; Directors. 
of t|anking copartnerships, 488. 
of lirmted banking companies, 489. 
liability of members limited, 489.* 
compulsory, 490. 

when it may be obtained, 490. ' 

when company considered unable to pay its debts. 491 
petition for, 492. 

restraining actions against company, 492. 
when application is to be made, 493. 

Court will not stay personal action against directore. 493 
forwarding order to registrar, 493. 
voluntary, 494. 

when it may be, 494. 
when it commences, 494. 

''^481**490^ flection 10, 

liquidators in a compulsory winding up, 496, 
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